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WARD JOHNSON
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood:

Q. Your name? A. Ward Johnson.

Q. Where do you live, Mr. Johnson?

A. Kennewick.

Q. How long have you lived in Kennewick?

A. 1907.

Q. And what is your business ?

A. Produce buyer.

Q. Mr. Johnson, you were at one time the re-

ceiver between the City Creameries?

A. Yes, sir.

Q. And what other occupations have you had

over there?

A. Well, I worked for the Washington Co-op

and now I am in the produce business.

Q. Mr. Johnson, were you a member of the

Kennewick Social Club? A. Yes.

Q. And tell the Court and jury how you joined

it and what happened after you joined it.

A. Well, I joined it, I presume, about a month

after it [835] opened, and I can't remember just

what the card cost me. I think it was $2.00.

Q. Did you play down there ? A. Yes.

Q. Who else played in the club?

A. Well, there was farmers and business men.

Q. And was it an orderly place? A. Yes.

Q. Where was this club located?
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A. In the basement of the hotel.

Q. Now what hotel?

A. Well, the Kennewick Hotel.

Q. Where was that located in the Town of Ken
newick, that hotel?

A. Well, it is on Kennewick Avenue.

Q. Is that the main street of the City of Kenne-

wick ? A. Yes.

Q. Is that one of the main corners of that com-

munity ? A. Yes.

Q. And how was entry made into the club?

A. It was made through the back end of the

tavern, as I recall it.

Q. You go through the tavern and down in the

club?

A. Well, not through the tavern proper, the rear

end of it. [836]

Q. At the rear end of the tavern there was a

doorway ? A. No.

Q. Tell me about it.

A. Well, how do you mean that?

Q. Well, tell me what relation the club room was

to the tavern?

A. As far as I know, there wasn't any relation

at all.

Q. You locate the club in the hotel.

A. Well, the club in the hotel was at the—on the

south of the building, on the alley in the basement.

Q. How big was that room?

A. Oh, I would say perhaps as large as the little
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railing is here, back behind the railing here (indi-

cating).

Q. You are pointing a distance of about how
many feet?

A. No, I mean from the railing back to the wall.

Q. Oh, to the rear of the railing? A. Yes.

Q. Could you give that in terms of feet?

A. Let's see, I suppose it must have been 600

square feet.

Q. Did you ever Charles Bateman down there?

A. Never.

Q. Did you ever see Wallace? A. No.

Q. Did you ever hear of them gambling? [837]

A. Never.

Mr. Sherwood: Cross-examine.

Cross-Examination

By Mr. Erickson:

Q. How many times were you down there, Mr.

Johnson ?

A. Well, I couldn't say exactly. Perhaps it

might have been 10 times, it might have been 15 or

20, I didn't keep track of them.

Q. Was Roy Thompson down there when you
were down there? A. Sometimes.

Q. And Harry Tracy?

A. Never was there when Harry Tracy was
there.

Q. Roy Thompson was a professional gambler?

A. Well, I didn't know that he was, no.
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Q. Well, he was a house man there and run the

club for the house? A. Apparently.

Q. How was the house rake-off handled?

A. Well, I didn 't pay too much attention to that.

I wasn't involved in that bigger game. They had

another table there, a smaller table, and the rake-

off in that, we just didn't pay any attention to it,

the game was too small.

Q. Was there a rake-off on the table you were

playing in? [838]

A. Not at all times, no.

Q. Was there a rake-off at the table you were

playing part of the time?

A. Occasionally, I believe there was a man in

there. I wouldn't be sure.

Q. Now that was handled by the dealer there,

the house dealer, collecting a few chips for the

house, wasn't it? A. Yes.

Q. Is that right?

A. Well, I don't know. I think that is probably

customary, as far as I know.

Q. At the game you were playing?

A. Yes.

Q. Is that right?

A. Well, I guess that depends on how you think

about it. To me, it was all right, yes.

The Court: I don't think counsel is asking you

whether it is right or not, he is just asking if that

is correct.

A. Oh, excuse me, I didn't follow you.

The Court: We are not referring to that part

of it. A. Yes, yes.

Q. (By Mr. Erickson) : That is the way the
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rake-off for the house was handled, by the dealer

collecting a few chips? [839]

A. Yes, sir, yes, sir.

Q. And that is the way it was handled at the big

table, too, was it not?

A. I didn't pay too much attention to it, but I

assume it would be.

Q. Did you pay any more than $2.00 for this

membership card at any time?

A. I think I only paid my dues once.

Q. And that was good for all times you were

there? A. That is true.

Q. Did you know who the officers were of this

club? A. No, I didn't.

Q. Did you attend any meetings of the club?

A. No.

Q. Did you ever hear of any financial reports

that were made? A. No, I did not.

Mr. Erickson: That is all.

Redirect Examination

By Mr. Sherwood:

Q. Did you see Charles or Wallace issue any or-

ders to any employees at any time about the club?

A. No, because I never saw them down there.

(Witness excused.) [840]

Mr. Sherwood: Eliza Bateman.

Your Honor, Mr. Pat Owens, Mr. John Vagrun,

Mr. Marlin Conn, Mr. Kershaw, if in the courtroom,

may be excused, and Mr. Roger Records and any
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of the witnesses who testified, because we have now
had the number of certain types of testimony that

the Court indicated. I can't use you any more.

The Court: That includes the witnesses who

have already testified?

Mr. Sherwood: The character witnesses.

The Court: All right.

ELIZA BATEMAN
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood:

Q. Your name? A. Eliza Bateman.

Q. Your husband's name?

A. Wallace Bateman.

Q. What is your husband's age?

A. Fifty-four.

Q. And what does your family consist of?

A. Two boys. [841]

Q. What are your boys' ages?

A. Thirty-one, I believe, and 27.

Q. And you have grandchildren? A. Yes.

Q. Mrs. Bateman, what part, if any, did you

play in the operation of the farms of the Bateman

brothers, other than as a housewife on the farm?

A. You mean if I did any outside work or

things like that?

Q. No, did you keep books for the farm?

A. Oh, I set up a book on our expense.
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Q. Mrs. Bateman, when did you commence farm-

ing in the Kennewick area? A. In 22.

Q. What tract did you have at that time ?

A. We bought out C. W. Bateman 's partner,

Elmer Olson, in the fall of '19.

Q. How many acres was that?

A. Ten acres.

Q. And describe the nature of that farm.

A. Oh, at that time it was situated on the river

bank of the Columbia River on what they call River

Road, out west of Kennewick.

Q. What did you produce there?

A. At that time, it had a few, oh, few peach

trees, a few apricots, a few cherries, I believe there

was some [842] apples.

Q. When did Charles Bateman return to Kenne-

wick and commence to aid your husband in the

farming? A. In June, '29.

Q. June, 1929? A. 1929.

Q. And after that, did you acquire additional

land, either under lease or by purchase?

A. You mean ?

Q. Did you buy more land after that?

A. Yes.

Q. How much land have you acquired up to

date, either jointly or with Mr. Charles Bateman

and his wife, or with your husband alone?

A. Well, we have—my husband and I have

—

I think it is 325, or something like that, in Horse

Heaven Hills, wheat farm, and what they own to-

gether, I don't know.
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Q. You don't know
A. Not exact acres, no, I don't believe I could

call that.

Q. Has your husband continuously worked on

the farm and operated the farm? A. Yes.

Q. Charles Bateman aided him in the operation

of the farm? A. Yes.

Q. To what extent has Charles worked on the

farm there? [843]

A. Well, since in 44, he hasn't did anything on

the farm.

Q. Prior to 1944, he worked on the farm?

A. Yes.

Q. Subsequent to that time, do you know what

he has done? A. Yes.

Q. What did he do?

A. He was a mechanic for Benton County; he

went to California and worked; he was in the

Bremerton Navy Yards for awhile.

Q. And then after 1944, did he take over the

operation of the Kennewick Hotel?

A. That's right.

Q. Did you and your husband and Charles and

his wife acquire that jointly? A. Yes.

Q. Now in preparation for the 1945 crop season,

did you have any book that you made entries of

your expenditures and receipts? A. I did.

Mr. Sherwood: I would like to have the book

marked.

The Clerk: Defendants' Exhibit 61 for Identifi-

cation.



vs. United States of America 789
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Q. (By Mr. Sherwood) : Showing you Defend-

ants' Exhibit 61, a book, I will ask you if that is the

book you refer to as having kept on the farm. [844]

A. That's right.

Q. Is that apparently all in your handwriting?

A. As far as I know, it is, yes.

Q. As far as you know, it is %

A. Uh huh.

Mr. Sherwood: I wish to call to counsel's at-

tention and the Court's attention that at intervals

throughout the book are the letters "B.O.," which

mean Boyd-Olafson, accountants, employed by the

taxpayers.

Q. And other than that, to the best of your

knowledge, all the entries in this book are in your

handwriting? A. That's right.

Mr. Sherwood : I will offer 61.

Mr. Erickson : There is no objection.

The Court: It will be admitted.

(Whereupon, said book was admitted in evi-

dence as Defendants' Exhibit No. 61.)

Mr. Sherwood: I refer to the book as the 1945

book, your Honor. Counsel advises me that it is

45 and 1946.

The Court : Better have her testify to that.

Mr. Sherwood: Yes.

Q. Mrs. Bateman, what period does this pur-

port to cover? A. The first is 45.

Q. In the first part is 45, 1945. [845]

A. 1945.
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Q. And what do those entries indicate on the

first page ? A. That is the groceries

Q. That is, the first page is 4 in the book?

A. Uh-huh. I have the groceries and the electric

bills, telephone, taxes, life insurance. I guess im-

portant stuff.

Q. And on the succeeding pages, what are the

entries, generally speaking?

A. Expense, I think, mostly.

Q. You have them under captions, such as

' 'Labor." What is that?

Q. That is one of the help's name.

Q. That is the name of a laborer?

A. Labor.

Q. Turkeys A. Turkey poults.

Q. Cash, Real Estate, Livestock Sold, and so on ?

A. That's right.

Q. Then you have A. A few deposits.

Q. A few deposits. Then on Page 6, Grange

Supply; what does that indicate?

A. That is where they bought their gasoline and

feed and a few other things. [846]

Q. You will have to speak up loudly so the jury

can hear you.

A. That is where they bought their Diesel and

their oil and grease.

Q. And Lumber, Feed, Tractor and Machinery,

Truck Upkeep, Supplies, Washington Hardware;

those are the captions across tthe top of the page ?

A. That's right.
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Q. And then in each column under those cap-

tions, what are the entries? A. The sales.

Q. Are these expenses here (indicating) ?

A. Yes.

Q. Under the captions, say, to illustrate, Diesel?

A. Yes.

Q. That is Diesel oil for the farm, and so on?

A. That's right.

Q. On the succeeding pages, you have similar

captions ?

A. That's right, it follows through like that.

Q. For expenses on the farm?

A. For each month.

Q. For each month? A. Uh huh.

Q. Hurrying through here, that would be clear

through to the end of 1945? [847]

A. That's right.

Q. Now we will try to find 1946. Where does

1946 commence, on this page (indicating) ?

A. 19.

Q. On Page 19, yes, of Exhibit 61, is 1946. Do
you keep those records of expenses in the same
fashion as you did the previous year?

A. The same fashion, yes.

Q. The same fashion. These are all in your
handwriting? A. I think so.

Q. Even these penned insertions?

A. Uh-huh, that's right.

Q. And would your testimony be the same as to

each of the months in 1946 ? A. It would.

Q. You attempted to make the same entries?
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A. That's right.

Q. Does this include any period beyond Decem-

ber 31, 1946.

A. Yes, I think there is two other years in here,

'47, '48, some place along there.

Q. In other words, the subsequent years are also

contained in this book? A. Yes, they are.

Q. This adding machine tape was not inserted

by you? A. No. [848]

Mr. Sherwood: I didn't notice that was in there

when I offered it, your Honor. Perhaps it should

be

Mr. Erickson: I would like to move to strike

the years after 1946 out of there.

The Court: They shouldn't be admitted under

the theory on which we are trying this case.

Mr. Sherwood: Would you be satisfied to con-

sider it is only admitted as to 1945 and 1946, if you

want to obscure the pages'?

Mr. Erickson: No, if the Clerk will seal them

together with some tape.

The Court : Yes, that can be done, I think.

Mr. Sherwood: May I remove this adding ma-

chine tape %

The Court: Yes.

Mr. Sherwood: That will be in the part that

is obscured, anyway, your Honor.

The Court: All right, you might as well leave

it there. You will have to show the Clerk where to

start there.
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Mr. Sherwood : Mr. Olafson, if you will help me.

The Court : I think it would be sufficient just to

fasten the pages together.

Mr. Erickson: Beginning on page 32?

Mr. Sherwood: Beginning on page 32 will be

obscured.

The Court: The rest of the book, then is ad-

mitted [849] as Defendants' Exhibit 61.

Q. (By Mr. Sherwood) : Mrs. Bateman, what

experience have you had in bookkeeping?

A. None at all.

Q. What was your educational background?

A. Ninth grade country school.

Q. The ninth grade. You have been a housewife

ever since your marriage? A. That's right.

Q. From what sources did you make up the ex-

pense items in Exhibit 61, this farm book?

A. From the statements and the invoices that we

got each month.

Q. From the supply houses?

A. Yes, that's right.

Q. And you endeavored to have a complete rec-

ord, did you ? A. I did my best.

Q. Did you enter any receipts from the farm in

this book which is Exhibit 61 ; that is, from the sale

of farm commodities?

A. I don't believe there was.

Q. You have just entered the expenses?

A. Uh huh.
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Q. Where did you keep a record of the receipts

from the [850] farm?

A. They were put in a pack and put up with the

bank statements and the checks and everything.

Q. They were put up with the bank statements

and checks'? A. That's right.

Q. Now what form would these evidences of sales

on the farm take, generally speaking ? In what form

would you have a record of the farm sales'?

A. For receipts from whoever we sold to.

Q. Receipts and records of writings of different

kinds that you received from the houses to which

you sold your commodities'? A. That's right.

Q. What farm commodities did Bateman Broth-

ers raise during the years 1945 and 1946 $

A. They had some fruit and the wheat ; I believe

they raised turkeys at that time, too.

Q. And cherries'?

A. Yes, cherries and peaches, that was all the

fruit we had.

Q. And where did you generally sell your

wheat %

A. Well, at that time, I think they sold some to

Johnston, E. S. Johnston in Pasco.

Q. You sold it to various others'?

A. I think so. [851]

Q. And where did you usually sell your fruits %

A. Various places.

Q. And your turkey transactions were taken

where*? A. At various places.
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Q. Did you preserve your invoices and your

statements upon which the entries in this book or

Exhibit 61 were put? A. We did.

Q. You preserved those. In what fashion would

you preserve those ?

A. They were put together every month.

Q. Put together in what fashion?

A. Oh, they were put with the bank statements

and the cancelled checks and a rubber band put

around them and placed up

Q. Where did you generally keep those records ?

A. They were in a drawer of the desk.

Q. Was this book maintained at the farm home

by you at all times? A. That's right.

Q. Did Wallace enter any or make any of the

entries in Exhibit 61? A. No, he didn't.

Q. To what extent did he have familiarity with

these entries? [852]

A. Checking the statements.

Q. He checked the statements, the bank state-

ments? A. That's right.

Q. And did he check any further than the bank

statements ?

A. Not to my knowledge now.

Q. Now did Wallace ever keep the books in any

way for you? A. No, he didn't.

Q. He relied upon you for that?

A. That's right.

Q. Did you have any assistance in the keeping

of the books? A. No, I didn't.
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Q. On Page 5 of the Exhibit 61, there is a list

headed "Deposits." Can you tell the Court and jury

what that list of items under the heading "De-

posits" is?

A. Well, the first three could possibly be wheat,

at that time of the year, January, March and April.

Q. And what about those underneath after the

first three?

A. June and August could be cherries. I don't

know just what time or how long it was between the

time when we would get an advance on the cherries

until we got the balance, so I wouldn't know.

Q. I see.

A. I would say it could possibly be cherries.

Q. I notice one item, $7,907.63 ; is that for cher-

ries? A. I believe it is. [853]

Q. And all of these items purport to be entries

for receipts for either wheat or cherries or turkeys ?

A. That's right.

Q. I notice that the entries commence on Page

4. What has happened to Pages 1, 2 and 3 ?

A. I started setting this up alphabetically. It

didn't work out right, I didn't need that much
paper, so I cut it down and cut those pages out

and started like it is.

Q. In other words, you started out on an alpha-

betical basis? A. That's right.

Q. And then you changed to the caption basis

as indicated here : Groceries, Pacific Powerk, Taxes,

Lights, and so on? A. That's right.
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Q. When did you remove those pages ?

A. In 45, after I had started this.

Q. After you started this? A. Uh huh.

Q. Were these entries made in Exhibit 61 from

month to month during 1945 soon after you re-

ceived the statements and invoices in each month?

A. That's right.

Q. In other words, this book was not prepared

all at one [854] time? A. Oh, no; huh-uh.

Q. But it was prepared at intervals following

the end of each month? A. That's right.

Q. Mrs. Bateman, in preparation for the 1945

income tax return, when did you first know that

your husband had determined to make some ar-

rangement about that matter?

A. Well, they looked for someone to do them for

quite awhile until they heard of Don Isham.

Q. And do you know that they heard about

Isham through Mr. Doering?

A. I believe so.

Q. And did you go with your husband to Mr.

Isham? A. No, sir.

Q. Did you ever go to Mr. Isham in connection

with the 1945 income tax return?

A. No, I didn't.

Q. Did you at any time take some books and rec-

ords to Mr. Isham in either 1945 or 1946?

A. No, I didn't.

Q. Never did. Did you hand books and records

and statements, invoices, cancelled checks, bank
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statements and this farm book, which is Exhibit

61, to your husband for the purpose of sending

them down to Mr. Isham ? [855]

A. 'That's right.

Q. When was that?

A. That was in February of 1946.

Q. And just describe in detail all of the writings

that your husband took with him on that occasion?

A. He had taken all of the records that we had

of 1945, along with the book.

Q. How long were those books away from your

possession?

A. Oh, I really don't know. The book was proba-

bly gone, I guess, six weeks, maybe.

Q. And did you sign the 1945 return?

A. I think so.

Q. You are not sure?

A. I haven't seen one for so long I don't know.

Q. You relied upon your husband to make all

the contacts with Mr. Isham?

A. That's right.

Q. Did you, to the best of your ability, assemble

all this material so as to reflect all of your income

and all of your expenses for that year ?

A. I did.

Q. What did you do with the receipts of income

on the farm as to banking of the same? Did you

bank all of the receipts?

A. Yes, we banked all of them. [856]

Q. Where did you bank?
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A. At the National Bank in Kennewick.

Q. And over a period of how many years did

you do your banking there ?

A. Since—oh, when we first came out in 1921.

Q. When were you married, by the way ?

A. 1919.

Q. Mrs. Bateman, later on, you and your hus-

band established an account in Walla Walla?

A. That's right.

Q. That was about when?

A. 46, I believe, sometime in the summer or

during the summer.

Q. Now Mr. Stringham, the manager of the bank

in Pasco, had formerly been over there in that

area?

A. You mean in the Walla Walla area?

Q. Had been over in the Pasco-Kennewick area ?

A. He is over there.

Q. Well, did you know that Mr. Stringham had
come to the Walla Walla bank?

A. No, I didn't.

Q. I see. To the best of your knowledge and

belief, were all receipts from the farm deposited in

bank accounts ? A. That's right.

Q. When did you open or acquire a safety de-

posit box? [857]

A. I really don't know what year. We have had
it several years.

Q. You have had it for a good many years?

A. That's right.
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Q. Do you remember the first year you had it?

A. No, I can't recall what year we got it in.

Q. For what purpose did you have a safety de-

posit box?

A. Oh, to keep the land deeds and insurance

papers and land lease papers in.

Q. Who entered that safety deposit box besides

yourself, if anyone?

A. I don't think anybody was in it but myself.

Q. You think that you are the only person that

had access to that box? A. That's right.

Q. Did your husband put his papers in there ?

A. Yes.

Q. Who had the key? A. I did.

Q. Where did you keep the key?

A. In my purse.

Q. Did you ever have currency in the safety de-

posit box?

A. We may have had some, yes.

Q. And when did you put currency in the safety

deposit box? [858]

A. I think that must have been in 1948 or some

place along in there.

Q. 1948? A. Probably.

Q. And how much money was the maximum
amount of currency you had in that box?

A. To be exact, I wouldn't know.

Q. Could you give your best opinion?

A. Oh, maybe eight or nine thousand dollars at

one time.
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Q. Why did you have that currency in your

safety deposit box?

A. Well, I suppose a good place to put it.

Q. What did you do with the money that was

put in the safety deposit box?

A. It was gradually taken out and replaced in

the Pasco bank account when they were building

the building.

Q. During the time you built the building, you

took it out and used it for that purpose?

A. That's right.

Q. Did you have any other safety deposit box

than that one? A. No, we didn't.

Q. How often would you enter that box?

A. Not very often, I was never in it very often.

Q. Was there any money in that box in [859]

1950? A. No, there wasn't.

Q. Did you go to the bank with an officer of the

United States to open the box?

A. We did in 1950, December, along in there

somewhere.

Q. December. Do you see that officer in the

courtroom ? A. Yes.

Q. Mr. Deschenes?

A. Mr. Deschenes and Mr. Williams.

Q. And what was in the box at that time?

A. Nothing but farm papers and insurance

papers.

Q. Did you tell them at that time about having

had this $8,000.00 in there in 1948?
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A. No, they didn't ask, that I remember.

Q. They didn't ask about that? A. No.

Q. Was it in the afternoon or morning that you

went with the officers?

A. I believe it was in the afternoon.

Q. How long was that $8,000.00 in the box?

A. Not over a year, year and a half, something

like that.

Q. About a year, year and a half?

A. I think.

Q. The holding of that money in the safety de-

posit box had nothing to do with income taxes, did

it, Mrs. Bateman? A. No. [860]

Q. You didn't agree with your husband or with

Charles Bateman or Marie Bateman, his wife, to

hide any income from the income tax authorities?

A. No, sir.

Q. Did you know of your husband's trying to

hide any income? A. No, I didn't.

Q. Did you go to Mr. Isham's home at any time

in connection with the 1946 income tax return?

A. Not about the returns. I first saw Don Isham

in June of 1946.

Q. In June of 1946? A. That's right.

Q. For what purpose did you see Don Isham?

A. I had sent down the invoice tickets from the

Grange for the gasoline, and I wanted a few of

them to send in for the state gasoline refund and I

had to go down and get them.

Q. You had to go down and get what records

from Mr. Isham for that purpose?

A. The duplicate tickets of the Grange.
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Q. The Grange gasoline or Diesel tickets'?

A. The gasoline tickets.

Q. The gasoline tickets for refund of your gas

tax? A. That's right. [861]

Q. And was Don Isham at home when you ar-

rived there? A. He was.

Q. Did he give you the records?

A. He brought out the papers and I picked out

what I wanted of them.

Q. Do you know how he happened to have those

records ?

A. They were taken down to him month by

month, the 1946 papers were.

Q. Who took them down to Mr. Isham month by

month? A. Mr. Bateman.

Q. And by the records, you mean what records ?

A. The statements, the invoices, checks, can-

celled checks, bank statements.

Q. And for what purpose, if you know, were

those checks and invoices and statements taken to

Mr. Isham month by month for 1946?

A. He was supposed to set up a set of books for

us so that he could make out the tax.

Q. Keep the books? A. That's right.

Q. And did you go to Mr. Isham except on that

one occasion? A. I did not.

Q. Did you go there at the time the income tax

returns were signed in March, 1946, for the 46

return? A. No. [862]

Q. The fact is you have never been at Mr.

Isham house except on the one occasion?
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A. At that time, yes.

Q. That is, during those years? A. Yes.

Q. Did Mr. Isham ever come out to the farm

house ?

A. Only when he brought the papers back.

Q. And when did he bring the papers back 1

?

A. The 1945 and 46 he returned sometime in the

summer of 47.

Q. And in 1945 and 1946, how many times did

he come out to the farm house?

A. As far as I know, that time was the first

time he had been there.

Q. And for what purpose did he come out there ?

A. To bring back those papers.

Q. To bring back the 1945 papers'?

A. Yes, and 46.

Q. And what did they consist of? What did he

bring back?

A. I don't believe I even looked at them.

Q. How voluminous were they"?

A. They were in boxes.

Q. What kind of boxes?

A. One was an ordinary box, if I remember. It

seems to me like that one was—it was a cardboard

box that had a [863] lid that fit down like a shoe

box, and I believe it had black and white speckled

paper on or something.

Q. And was this farm book included among

those records he returned?

A. No, Mr. Bateman had brought that out.
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Q. Mr. Bateman brought that out?

A. Uh huh.

Q. When did Mr. Bateman bring the farm book

back out?

A. Oh, probably four, maybe six weeks, after it

was taken down in 46.

Q. Mrs. Bateman, when did you first become

aware that there was anything in error about your

1945 or 1946 income tax returns?

A. Not until they wanted us to sign that first

paper—what do you call it?

Q. A waiver ?

A. Yes, waiver. I really wasn't aware of what

was going on then.

Q. You refer to Exhibit 59? A. Uh huh.

Q. That bears your signature ?

A. That's right.

Q. And Wallace's? A. That's right.

Q. And that is dated December 14, 1948? [864]

A. Yes, it is.

Q. It was explained to you by somebody, was it,

before you signed it? A. I don't know.

Q. Do you know who was present when you

signed it ?

A. I think it was brought out from the tavern

office or the hotel office. Didn't have a hotel then,

I guess, but brought out from town.

Q. Did you ever become aware that Wallace had
any interest in the Kennewick Social Club?

A. No, he didn't have.
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Q. Mrs. Bateman, did you ever become aware

that Charles Bateman, your husband's partner, had

any interest in the Kennewick Social Club?

A. I didn't think so.

Q. To what extent did Charles have familiarity

with this farm book, which is Exhibit 61?

A. He never saw it, to my knowledge.

Q. To what exent did Marie Bateman, his wife,

have familiarity with Exhibit 61, the farm book

that you kept?

A. She never saw it that I know of.

Q. To what extent did Charles Bateman have

anything more than general knowledge of the farm-

ing out there after 1944?

A. He didn't have any. [865]

Q. To what extent did you have knowledge of

the tavern and hotel business after 1944?

A. Nothing at all.

Q. To what extent did Wallace participate in

the operation of the hotel and tavern business?

A. He didn't have any.

Q. He didn't participate at all? A. No.

Q. How frequently, if you know, would Charles

come out to the farm?

A. Oh, maybe once a month, maybe six weeks,

maybe be longer than that.

Q. How often would Wallace go down to the

hotel or the tavern?

A. Oh, he was down there probably several times

a week.
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Q. But not for the purpose of aiding in the con-

ducting of the business? A. No.

The Court: That is leading, too, of course.

Q. (By Mr. Sherwood) : Was there, to your

knowledge, at any time any partnership settlement

between Charles and Wallace?

A. Not to my knowledge.

Q. Did you ever know at the end of one year

what the partners' drawings had been? [866]

A. No.

Q. Were any financial statements ever furnished

to you or your husband about the hotel or tavern?

A. No.

Q. Were any financial statements furnished by

you and Wallace to Charles and Marie about the

farm ? A. No.

Q. Who drew the checks on your bank account?

A. During that time, you mean?

Q. Yes?

A. Well, I think we both wrote them.

Q. You and Wallace?

A. Yes, we would write checks.

Q. What is Wallace's general background dur-

ing your marriage? What has he done?

A. He was a machinist in the railroad shops

when we were married.

Q. Where? A. In Parsons, Kansas.

Q. And after he ceased to be a machinist in the

railroad shops, where did you go?

A. We came to Kennewick.
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Q. What did he do there ? A. He farmed.

Q. He commenced to farm immediately? [867]

A. That's right.

Q. Do you recall when his father died?

A. That was in April of 1939.

Q. And did he inherit from his father ?

A. Yes, they had a 10-acre tract that they in-

herited.

Q. That was divided between Wallace and

Charles'? A. There was about seven.

Q. About seven. And do you know when Wallace

and Charles got their share of the estate?

A. At the time it really didn't amount to any-

thing. The boys had put so much money into this

farm that they bought it from the other heirs.

Q. Oh, I see. And later sold it?

A. And later sold it.

Q. Do you remember what Wallace's share was

on that?

A. I really don't know what the place sold for.

Q. Then they were equal owners, were they,

Wallace and Charles, in that?

A. That's right.

Q. Do you recall signing the estimates for the

1945 income tax return? A. I do.

Q. And making the payments to the Collector

of Internal Revenue?

A. That's right. [868]

Q. Do you remember the estimates for 1946?

A. No, I don't.

Q. You don't? A. Huh uh.
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Q. Do you remember making checks to the Col-

lector of Internal Revenue covering the 1946 tax

period ?

A. Well, we paid some, I believe, at that time.

Q. You paid some. Who prepared those esti-

mates, if you know? A. Don Isham.

Q. And did you rely upon Don Isham to furn-

ish you accurate information concerning your tax

responsibilities? A. I did.

Q. Did your husband? A. He did.

Q. Did Wallace return, after signing the 1945

income tax return, and have you sign it?

A. He did.

Q. And did he advise you at that time as to the

nature of the tax liability on the return?

A. I don't remember that he did or not.

Q. Now did you discuss, to refresh your recol-

lection, the matter that the return showed a loss ?

A. I don't believe I even looked at them when

he brought them out for me to sign. [869]

Q. You just signed because he requested you to

sign? A. That's right.

Q. And there was no discussion between you and

Wallace about the amount of tax liability for that

year ? A. No.

Q. Did you or your husband, to your knowledge,

entertain any idea of evading any taxes at any time ?

Mr. Erickson: I object to what her husband

entertained.

The Court: Yes, I will sustain the objection.
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Q. (By Mr. Sherwood) : Did you at any

time A. No.

Q. intend to evade any taxes'?

A. I did not.

Q. You realize that there is some taxes due in

each of these years? A. That's right.

Q. And you have been endeavoring through the

accountants and the lawyers to pay it for sometime ?

A. That's right.

Q. You want to pay it? A. Certainly.

Mr. Sherwood: That is all. [870]

Cross-Examination

By Mr. Erickson:

Q. Now, Mrs. Bateman, did you keep any books

prior to this 1945 book you kept?

A. No, I didn't.

Q. This was the first attempt

A. That's right.

Q. you made in keeping books. Now you

have listed in here in great detail hundreds of items

of expense. These were taken from bills that came

to the house? A. That's right.

Q. You copied them down in the book?

A. Uh huh.

Q. Now did you get all the income down in this

book?

A. I may not have put it down. It was supposed

to be an expense book and I really don't know. The
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checks were cashed and were put in the bank, de-

posited.

Q. This was not supposed to be an income book,

just an expense book?

A. More or less, yes.

Q. Did you have an income book any place?

A. No, I didn't.

Q. How were you supposed to keep the income,

in your head ?

A. No, we put the checks in the bank and you

had your bank statements and all. That is what I

relied on. [871]

Q. You didn't put all the income in the bank,

did you?

A. As far as I know, it was put there.

Q. Weren't there certain checks cashed by your

husband and retained by him without going through

the bank, certain small checks?

A. Well, there could have been a few, I really

don't remember.

Q. For fruit?

A. I don't remember at all.

Q. You wouldn't know about income, would you,

unless it was reported to you by your husband ?

A. Well, I don' know, I think it all came to the

house.

Q. Well, for instance, there is no item here of

receipt on August—let you see the book so you

know what I am talking about. There is no receipt

there listed for a check from E. S. Johnston & Com-
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pany on August 2, 1945 in the sum of $11,371.29, is

there ?

A. No, I don't see it here. Was it put in the

bank?

Q. Deposited on 8-2-45. I will ask you if there

is any showing in your book there of a check dated

August 8, 1945, from E. S. Johnston for wheat in

the sum of $1,436.23, deposited on August 10, 1945?

A. No, there is no record of it here.

Q. Is there any record in your book of a check

dated September 27, 1945, from E. S. Johnston for

wheat in the [872] sum of $2,716.43?

A. No, it isn't in this book.

Q. Deposited on October 3, 1945. I will ask you

if there is any record in your book of a check dated

November 5, 1945, for $776.91, from Campbell's

Custom Cannery, deposited on November 8, 1945?

A. No, it isn't here.

Q. You are sure about that? A. Yes.

Q. You have looked in the book?

A. Oh, yes, it isn't in the book.

Q. There is no record in your book of a check

dated May 5, 1945, in the sum of $69.73 from the

Walla Walla Canning Company?

A. No, there isn't.

Q. And is there any record in your book of a

check dated September 1, 1945, in the sum of $189.-

06, from the Hewes Brokerage Company?

A. No.

Mr. Erickson: Now let me see the 1945 income

tax return.



vs. United States of America 818

(Testimony of Eliza Bateman.)

Q. Handing you Plaintiff's Exhibit 3, the 1945

income tax return signed by Wallace Bateman and

Eliza Bateman; that is your signature, is it not?

A. That's right. [873]

Q. It shows a loss of $1,696.81

Mr. Leavy: Object, the exhibit speaks for itself,

your Honor.

The Court: I suppose you are directing her at-

tention to it.

Mr. Erickson: Yes, I am directing her attention

to it.

Q. Did you reconcile that with the tremendous

amount of receipts that }
rou have shown in your

book here, that you have recorded in your book for

1945?

A. Reconcile it, what do you mean?

Q. Well, when that return came back and your

husband brought this return back for your signa-

ture did you ever look in your book there to Page

5 where you have these receipts ? You show on Page

5 of your book receipts for 1945 in the sum of—let 's

see—yes, Page 5, you show receipts in the sum of

well over $60,000.00. Did you ever check that return,

Plaintiff's Exhibit 3 here, to see whether this was
right or anything was omitted before you signed it ?

A. No, he brought it out from Isham, I was de-

pending on him.

Q. And you say you had these figures in the book

when it went to Isham? A. That's right.

Q. But there were those checks that I read that

you didn't [874] have in the book?
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A. That's right.

Q. There was no way for Isham to get ahold of

those? A. Isham had the 45 papers.

Q. Well, there was no way Mr. Isham would

possibly know anything about those six checks that

I read to you that you didn't have on your book, is

there ?

A. I really don't know. If it was deposited in

the bank.

Q. Well, did you send the bank statements to

Mr. Isham? A. Yes, yes.

Q. For 1945, farm bank deposits ?

A. That's right.

Q. How do you know they went to Isham?

A. I fixed them for Mr. Bateman to take down.

He surely taken them along with the book.

Q. Now these bank statements that you say were

given to Mr. Isham, where did you obtain those?

A. Where did I obtain them? Why, they came

from the bank.

Q. When did Mr. Isham first do any work for

you?

A. In February of 46 when he made out the

1945 tax.

Q. Did he make estimates prior to that, I mean
estimates for 1946, or 45 tax returns prior to

February, 1946?

A. Did he make them out for 45 ?

Q. You said he made estimates for you in the

year previous.
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A. Well, if he didn't, somebody else did. I was

thinking [875] he did, but we didn't have him hired

then. He evidently didn't make them for 45.

Q. You say February, 46 was soon as you had

hired him? A. That's right.

Q. He couldn't have possibly made estimates for

you before he was hired, could he?

A. No, that is true.

Q. Does that refresh your memory as to who

made the estimates'?

A. No, I really don't know, then, who made

them.

Q. What was the source of that $8,000.00 in cur-

rency that you had in the safety deposit box?

A. Part of it was from the Walla Walla bank.

I really don't remember how much.

Q. And how much from the Walla Walla bank?

A. That is what I meant, the Walla Walla bank.

Q. You had this deposit in currency, you said,

for a year, year and a half, in your safety deposit

box. Part of it came A. Before 1950.

Q. Where? A. Before 1950, I believe.

Q. How much came from the Walla Walla

Bank?

A. Oh, I really don't remember now.

Q. And do you know how you happened to

transfer that from [876] the Walla Walla Bank to

your safety deposit box in currency?

A. Took it out of the bank over here and I took

it over to Kennewick and put it in the bank.

Q. Why didn't you deposit it in the bank ac-

count in Kennewick?
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A. Oh, one of those things.

Q. You figured a safety deposit box was safer?

A. Could be.

Q. And this was to build the new motel or new

office building after the hotel was destroyed by fire ?

A. It was taken out of the deposit box and put

in the bank in Pasco and used in the building.

Q. Now your husband, Wallace, and Charles

Bateman were in partnership from 1921 up until

the present time, is that true?

A. That's right.

Q. And if one of them had any income, why the

other had a partnership 50 per cent interest in that

income ?

A. I suppose, being a partnership.

Q. Is that the way they operated the partner-

ship during those years ?

A. No, I don't think so.

Q. Well, how did they operate it?

A. Well, whoever got it first, I guess. [877]

Q. You mean, whoever got it first took it as his

own? A. No, not exactly that way.

Q. Well, were the partners honest and above-

board and let each other know what they were

doing? A. I think most of the time, yes.

Q. Did one partner ever to your knowledge con-

ceal any cash from the other?

A. Not as far as I know.

Q. Were there any complaints made?

A. No.
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Q. That you know of?

A. That I know of, no, not that I know of.

Q. Well, you state you have been keeping these

farm records now. Do you know how much land the

partners own? A. Owned at that time?

Q. Yes?

A. No, at that time, I couldn't say. They had a

lot more leased than what they owned at that time.

Q. Do you know how many acres they were

farming in 1945?

A. I don't know, they may have had around 12,

1,500, something like that.

Q. Do you know how many acres they are farm-

ing now?

A. No, truthfully, I couldn't say now. Since

then, why they have bought more property out [878]

there.

Q. Do you know how many acres they own now ?

A. No.

Mr. Erickson: That is all.

The Court: Any redirect examination?

Mr. Leavy: Yes, just a second. I am not going

to let you off that easy, Mrs. Bateman.

Redirect Examination

By Mr. Leavy:

Q. When you used this farm book, you entered

the items of income only

Mr. Erickson: I am going to invoke the rule of

Court here that one counsel has started the exami-
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nation, I think one counsel should finish the ex-

amination.

The Court: Well, I think that is a rule.

Mr. Sherwood: Your Honor, we had a good

reason. I suggested

The Court: Well, counsel better step up to the

bench here. It is almost closing time.

(The following colloquy between Court and

counsel took place before the bench, in the

presence but out of the hearing of the jury.)

Mr. Sherwood: I asked Jim to conduct the re-

direct, not thinking about the rule. Going through

this book and being involved in figures, it is a

little difficult for me to keep [879]

Mr. Leavy: It is all right either way, if you

want to invoke the rule. I thought the rule was

being obeyed.

The Court: Well, it hasn't been enforced, but

it is an almost universal rule, of course, that only

one counsel can examine a witness. You may go

ahead with this one if you wish.

(Whereupon, the following proceedings were

had in the presence and hearing of the jury.)

By Mr. Leavy:

Q. Mrs. Bateman, do you know what the total

of the expense items for 1945 is as shown in your

book? A. No, I don't.

Q. And when the tax return was made out, had
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you ever totalled at that time the expense items in

the book?

A. I really don't remember, I don't believe I

had.

Q. At the time you signed this tax return which

showed a loss, did you have any idea as to what the

expenses had been in the previous year?

A. No, I didn't.

Q. And did you notice when you signed the tax

return what the income from the farm, the gross

income was, as shown by the return?

A. No, I didn't notice.

Q. Actually, do you know now or did you know

then whether there was substantially more income

reported on the [880] return than had been noted

down in your 45 book? A. No, I didn't.

Q. But you weren't trying in that book to keep

a record of income, were you?

A. No, I wasn't.

Q. Now Mr. Erickson has referred to some small

items here which were not shown in your book and

which were items which were not deposited. Is it

not correct that there were quite a few of these

small items which were shown in your book as in-

come and which were not deposited in the bank?

A. There might be.

Q. For example, there is an item of 48 chickens

sold for $120.65 shown in your book and there was

no deposit of that sum, but that same sum is re-

ported on the income tax return. Did Mr. Isham
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have this book so he could pick up that item from

this book then 1

? A. He did.

Q. And then there are numerous other items

which were deposited and which don't show in your

book, but are shown on the tax return.

Mr. Erickson: I am going to object to the

leading nature of the questions.

The Court: They are somewhat leading. Go
ahead.

Q. (By Mr. Leavy) : [881] In 1946. did you enter

in your book any record of wheat that was raised on

the farm but which was fed to the turkeys ? Do you

recall that entry?

A. I really don't recall, but I believe something

was set down to that effect.

Q. And how would you make such an entry?

How would you value the wheat that was eaten by

the turkeys'?

A. I don't know whether I did or not.

Q. The turkey enterprise in 1946 was an enter-

prise in which your son, Wendell, was also in-

volved? A. That's right.

Q. Wendell is here in the courtroom?

A. Yes, he is.

Q. And his wife his here, too?

A. No, she isn't.

The Court: It is a little hard for the jury to

hear you, Mrs. Bateman.

The Witness: Might be. I will pump up my
voice.

The Court: All right, go ahead.
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Mr. Leavy : I think that is all.

The Court: Any other questions?

Mr. Erickson: No questions.

The Court: That is all, Mrs. Bateman. It is too

late to call another witness.

(Witness excused.) [882]

I think, gentlemen, to try to get through with this

lawsuit, for your benefit, as well as mine, as soon

as possible—I am not implying any criticism to

anybody because it is a case that takes quite a long

time to try, with a lot of documents and a lot of

issues involved here, so we are just doing the best

we can with it—I ordinarily do not hold court on

Saturdays, but in view of the urgency here I feel

definitely that I should tomorrow. But if there is

no very serious objection, I propose to meet here at

9:00 o'clock in the morning and run until 12 and

then quit. If you can all be here at 9 :00 o 'clock, we

will start at 9 and that will give us three hours, we

should get in quite a lot of testimony, and then

quit and you will be free for the week end.

I don't know whether I mentioned it to the jury

or not, I did to counsel, I have two of these land

cases that just about have to be tried because the

land will be flooded before the next term that we
have here, and so I am going to impanel the jury in

those cases Monday forenoon, and then at that time

I should know pretty well how long this will last

and send them out to view the premises and bring

them back to try the cases after this one is finished.

But I gave you that explanation to let you know
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that you will not be called here Monday morning. I

thought you might like to know that now so you can

make your week end plans. [883] We will run from

9 until 12 tomorrow and then you will be excused

until Monday at 1:30, and we will finish the case

just as soon as we can after that. Remember, now,

9:00 o'clock in the morning.

Court will adjourn until 9:00 o'clock tomorrow

morning.

(Whereupon, the trial in the above-cause was

adjourned until 9:00 o'clock a.m., Saturday,

January 31, 1953.) [884]

Saturday, January 31, 1953, 9:00 o 'Clock A.M.

(The trial in the instant cause was resumed

pursuant to adjournment, all parties being

present as before.)

The Court: Proceed.

Mr. Sherwood: Recall Eliza Bateman just for

a brief inquiry.

The Court: All right, just resume the stand.

You need not be sworn again, Mrs. Bateman.

The Clerk: Defendants' Identification 62.

ELIZA BATEMAN
a witness called on behalf of the defendants herein,

having previously been duly sworn, resumed the

stand and testified further as follows:
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Direct Examination

By Mr. Sherwood

:

Q. Showing you Defendants' Identification 62,

which purports to be bank statements of the

National Bank of Commerce, Kennewick, Washing-

ton, for the year 1945, I will ask you if those are all

of the bank statements for that year relating to the

Wallace Bateman account? [885] Do they seem to

be all there? A. Yes, they are.

Q. Let's count them to be sure now. (Counting

documents.) I believe they are all there. Some of

them have two sheets and some one; that it true,

isn't it? A. That's right, yes, it is.

Q. Now, Mrs. Bateman, did you put these check

marks on there ? A. I did not.

Q. In pencil? A. No, I didn't.

Q. Look through there and see if you made any
pencilled notations on those bank statements?

A. There is only one there that I believe I did,

and that is where I brought the balance from the

month before up.

Q. Where is that?

A. There (Indicating).

Q. You are indicating one sheet in the Exhibit

62 for identification which covers the latter portion

of the month of July; that is a fact, is it?

A. That's right, yes, it is.

Mr. Sherwood
: I would like to have that partic -
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ular sheet, with the permission of counsel and

Court, marked 62-A. [886]

The Court: Yes, you may do that.

(Document so marked by Clerk.)

Q. (By Mr. Sherwood) : Showing you again

what is now marked 62-A for identification, the

figure in pencil at the upper right-hand corner of

the page, $4,815.83, is in your handwriting?

A. Looks like it is.

Q. In pencil? A. That's right.

Q. Other than that pencilling on this sheet,

which is Exhibit 62-A for identification, are there

any of the pencil marks in Exhibt 62 in your hand-

writing? A. No, there isn't.

Q. Do you know whose handwriting the other

pencilled notations are in?

A. Nobody has had them but Isham. They

are

Mr. Erickson: Just a minute. What?
A. I say, nobody has had them but Isham other

than you fellows.

The Court: I think that isn't responsive, I will

instruct the jury to disregard it. Do you know
whose handwriting it is, Mrs. Bateman?

A. There isn't any real handwriting.

Mr. Sherwood : The Judge is asking you a ques-

tion.

The Court: Do you know whose handwriting it

is or who [887] put it there?

A. It isn't
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The Court: I don't know whether you under-

stand me or not, but what we try to get is testi-

mony that people know themselves.

The Witness: Oh, I see.

The Court: Conclusions as to who might have

done it is for the jury to decide. They are the ones

to draw the conclusions, not the witnesses. You just

tell us what you know about it. Do you know who

put the marks on there?

A. I was going to say it wasn't writing.

The Court: It is check marks?

A. Yes.

The Court: Do you know who put them there?

A. No, I don't.

The Court : All right, go ahead.

Q. (By Mr. Sherwood) : Mrs. Bateman, now in

relation to the last page in the Exhibit 62, do you

know who made these computations at the bottom

of the page?

A. Looks like Isham's writing to me.

Q. Does that resemble Isham's writing in your

mind?

A. Well, I have seen some of his figures before

and it certainly isn't mine.

Q. Those are not your pen and you have seen

some of [888] Isham's writing and they resemble

those writings? A. That's right.

Mr. Sherwood: I will offer Exhibit 62.

Mr. Erickson: May I ask a few questions on

voir dire?

The Court: Yes.
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Voir Dire Examination

By Mr. Erickson:

Q. Mr. Isham made an audit in 1950, did he not,

after the tax trouble started, did some work?

A. He asked for the 45 and the 46 papers.

Q. That was in 1950 that he asked for them?

A. Yes, that was in 1950.

Q. You gave them to him in 1950 for the first

time? A. No, for the second time.

Q. These marks weren't on them in 1950 when

you handed them to Isham, were they?

A. I really don't know.

Q. And Mr. Isham put those marks on in 1950,

didn't he, when he checked

A. I really don't know, I haven't seen the

papers since then.

Mr. Erickson: Object to the exhibit because it

is the same as Exhibit 37, already in the record, and

it adds nothing to the proof. [889]

Mr. Sherwood: It is for the jury to determine

when these marks were put on there. That is our

position.

The Court: Well, I will admit it.

The Clerk : And 62.

The Court : Yes, 62. Do you want the whole

Mr. Sherwood: As one exhibit.

The Court: All right, 62 and 62-A, they will be

admitted.
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(Whereupon, said documents were admitted

in evidence as Defendants' Exhibits Nos. 62

and 62-A.)

Mr. Sherwood: I will offer at this time Identi-

fication 59.

Mr. Erickson: No objection.

The Court : It will be admitted, then.

(Whereupon, said document was admitted in

evidence as Defendants' Exhibit No. 59.)

Q. (By Mr. Sherwood) : Mrs. Bateman, Ex-

hibit 59 bears Wallace's signature and your own?

A. That's right.

Q. You testified to that yesterday, I believe?

A. I believe I did. [890]

Q. That is a waiver or so-called 872 that was

signed in 1948? A. That's right.

Q. Covering the 1945 year? A. Uh huh.

Mr. Sherwood : I would like to have a bundle of

checks marked next in order.

The Clerk: Defendants' Exhibit 63 for identi-

fication.

Mr. Sherwood: I am handing the Clerk two

more bundles of checks to be marked next in order

while I examine the witness.

Q. Identification 63, a bundle of checks, Mrs.

Bateman, do you recognize those checks?

A. I do.

Q. Will you look through them and see if they

are all signed by your husband or by yourself? I
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might shorten this up : You have examined these

checks, have you last night you, you and your hus-

band? A. Yes.

Q. And they do bear your husband's signature?

A. They do.

Q. What checks are these?

A. Checks for the 1945 account.

Q. 1945 account? A. That's right. [891]

Q. For the month of March?

A. That's right.

Q. That is true, is it not? A. Yes.

Mr. Sherwood: I will offer Exhibit for Identi-

fication 63. These are all the checks for March, 1945.

The Clerk: Defendants' Exhibits 64 and 65.

Mr. Erickson : May I ask some questions on voir

dire?

The Court: Yes.

Voir Dire Examination

By Mr. Erickson:

Q. Mrs. Bateman, there are some pencilled nota-

tions on these checks. Are those in your hand-

writing? A. No, they are not.

Q. Whose handwriting are they in?

A. They look like Isham's writing to me.

Q. Did you see Isham put writing on there?

A. No. In 1945, I don't believe I had the habit

of signing checks like that, or marking them.

Q. Now these checks went to Mr. Isham in 1950,

didn't they?
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A. For the second time, yes.

Q. He didn't see the checks before 1950, did he?

A. He certainly did. [892]

Q. When did he get the checks?

A. In 1946 when he was making out the 1945

income tax.

Q. These are expense checks?

A. I think most of them are, yes.

Mr. Erickson: We object as immaterial, because

we are not questioning the expense items in the

return.

Mr. Sherwood: We offered them for another

purpose, your Honor.

The Court: They will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 63.)

Q. (By Mr. Sherwood : Showing you again De-

fendants ' Exhibit 63, Mrs. Bateman, I will ask you

if you will look on the lower left-hand corner of

each of those checks, the pencilled notations thereon,

and tell us, if you know, whose handwriting those

pencillings were made in?

The Court: Hasn't she examined them before

this morning?

Mr. Sherwood: Yes, she examined them last

night.

The Court: She should be in a position to say.

Q. (By Mr. Sherwood) : Did you examine each

one of those last night?

A. Yes I did. [893]
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Q. And your husband was present?

A. That's right.

Q. And can you tell the Court and jury who
made those pencillings on the checks'?

A. It looks like Mr. Isham's writing to me.

Q. Is it your husband's handwriting?

A. No.

Q. Is it your handwriting?

A. No, it isn't.

Q. Showing you Identification 64, you looked

at these checks last night, which purport to be all

the checks for the month of December, 1945, did

you? A. Yes, that's right.

Q. In the presence of your husband?

A. That's right.

Q. And they are the checks drawn on your

account for that month, the farm account?

A. That's right.

Q. Signed by your husband or yourself?

A. That's right.

Q. And, generally, in payment of farm expense,

is that right? A. That's right.

Q. On the lower left-hand corner of those checks

are pencillings? [894] A. That's right.

Q. In whose handwriting are those pencillings,

if you know?

A. I would say it was Isham's, other than this

last one here that is marked "fuel oil," that is my
writing.

Q. You marked "fuel oil" on the last one of the

checks which is in Identification 64?
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A. That's right.

Q. Other than that, the pencillings are not in

your husband's or your own handwriting?

A. That's right.

Mr. Sherwood: Offer 64.

Mr. Erickson: Object on the same grounds as 63.

The Court: It will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 64.)

Q. (By Mr. Sherwood) : Showing you Identifi-

cation 63, which purports to be checks drawn on the

Wallace Bateman-Eliza Bateman farm account

The Clerk: That was admitted.

Mr. Sherwood: Yes.

The Court: 65, you have now.

The Clerk: I just handed him 65. 63 has been

admitted. [895]

Q. (By Mr. Sherwood) : 65 for identifica-

tion, purporting to be farm expense checks on the

Bateman account for the month of June—I guess

it is June—returned to the bank during the month
of August, 1945, I will ask you if you examined

those last night in the presence of your husband?

A. I did.

Q. And there are some pencilled notations on

the lower left-hand corner of those checks like the

other exhibits? A. That's right.

Q. In whose handwriting are those pencillings,

if you know?
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A. The same as the other checks, they are Mr.

Isham 's.

Q. Are they your husband's or yours or anyone

in your household ? A. No, they are not.

Q. Was there anyone else in your household who

did make any markings on those checks, to your

knowledge, on any of these that I have shown you

this morning'? A. No, they didn't.

Q. Or the bank statements?

A. No, they didn't.

Mr. Sherwood: Offer 65. [896]

Mr. Erickson: Objected to on the ground they

are expense items not being questioned.

The Court: It will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 65.)

Q. (By Mr. Sherwood) : You and your husband

selected these three bundles of checks out of the 12

checks for the year 1945 on a random basis?

A. That's right.

The Court: You didn't mean the 12 checks, did

you?

Mr. Sherwood: Pardon?

The Court: I say, you didn't mean the 12

checks; you meant the 12 months?

Mr. Sherwood: Yes, the 12 months.

Q. One at the first of the year, one in the middle

of the year, and one at the end of the year?

A. That's right.
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Q. Are the other checks similar with pencilled

notations on them?

A. Yes, they are.

Q. And the other pencillings on the other checks

that are not offered are in whose handwriting, the

pencillings? A. Mr. Isham's. [897]

Q. Do they bear any pencillings by your hus-

band or yourself or any member of your house-

hold? A. They do not.

Q. Do you recall the approximate date in 1946

when these checks were delivered to Mr. Isham?

A. No.

Q. In preparation for the 1945 income tax re-

turn?

A. I couldn't say the date. It was sometime in

February, I believe.

Q. And your husband took them down?

A. That's right.

Q. Now when in 1950 did Mr. Isham obtain

possession of these checks and bank statements for

the second time?

A. Sometime in the summer, I wouldn't say

just what month.

Q. Sometime in the summer when Mr. Deschenes

was in Pasco or Kennewick?

A. Well, I really don't know whether they were

there or not.

Q. When was it in relation to the time you went

to the safety deposit box with Mr. Deschenes?

A. He had them before then, I believe.

Q. How long before then?
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A. Oh, possibly four or five months. It was back

in the summer when he got them. [898]

Q. I see. And was that when Mr. Misner had

them?

A. I really don't know anything about that.

Mr. Sherwood: I believe that is all from this

witness.

Cross-Examination

By Mr. Erickson:

Q. Now, Mrs. Bateman, in 1946, for the tax

year 1946, there is no question but what your hus-

band did bring certain records to Mr. Isham; that

is correct, isn't it? A. That's right.

Q. That would be in February or March, 1947 ?

A. No.

Q. Well, I mean for the tax year of 46, the

return would be made up in February ?

A. Yes.

Q. Or March, 1947, and he did bring certain

records at that time. But for the tax year 1945,

he brought nothing but a slip of paper, did he ?

A. No, I am sure he had the records. I

never

Q. How do you know that he had the records

in 1946, in February, 1946?

A. Who had them?

Q. Your husband had records?

A. I got them for him from upstairs in our

storeroom. [899]

Q. You went up to your storeroom and got cer-
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tain records, but you weren't keeping records

in A. No.

Q. 1945?

A. No, I wasn't keeping records. We had the

bank statements and all the cancelled checks and

all the invoices and all the statements for the 12

months.

Q. And you dug those all up and gave them to

your husband in February, 1946 ?

A. I didn't have to dig them up, all I had to

do was pick up a box.

Q. They were all kept in a box 1

A. That's right.

Q. Well, when you made the 1944 return, when

the 1944 return was prepared by Mr. Powell, did

you do the same thing?

A. I really don't remember much about that, I

don't know.

Q. Did you dig up records and books and can-

celled checks for Mr. Powell, too?

Mr. Sherwood: Object to that as being for the

prior year and immaterial.

The Court: Overrruled.

Q. (By Mr. Erickson) : What about that?

A. The 44? [900]

Q. Yes?

A. I really don't remember much about 44.

The boys were down helping Mr. Powell get them

straightened up for several evenings at his office.

Q. Well, did you get any cancelled checks, books



836 Charles and Wallace Bateman

(Testimony of Eliza Bateman.)

and records out of the attic to give to your hus-

band to take to Mr. Powell ?

A. I really don't know whether they had them

or not.

Q. You didn't give them to him, did you?

A. Not that I remember.

Q. And your husband never kept them without

you, did he %

A. Oh, possibly, he could have found them if he

wanted them.

Mr. Erickson : That is all.

Redirect Examination

By Mr. Sherwood:

Q. You testified that 45 was the first year you

kept the books'? A. That's right.

Mr. Sherwood: That is all.

(Witness excused.)

Marie Bateman. [901]

MARIE BATEMAN
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood:

Q. Your name, please?

A. Marie Bateman.
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Q. You will speak up loudly, please, Mrs. Bate-

man. A. Marie Bateman.

Q. So the jury at the lower end can hear you.

How old are you, Mrs. Bateman?

A. Forty-six.

Q. And your husband's age?

A. Forty-six.

Q. And when were you married?

A. In December, 1918.

Q. And where were you at that time?

A. Bremerton, "Washington.

Q. What educational background do you have?

A. High school.

Q. High school education. And your husband's,

if you know?

A. About the third or fourth grade.

Q. Mrs. Bateman, your husband worked in the

Bremerton Navy Yard while you were there ? [902]

A. That's right.

Q. At what wages?

A. Oh, that I couldn't say.

Q. Approximately how much per day?

A. Well, I think a mechanic's scale is about

$6.40, $7.00, something around that.

Q. And then from Bremerton, you went where?

A. To Kennewick.

Q. Where? A. Kennewick.

Q. And what did your husband do there ?

A. Oh, lived on a ranch and he worked for the

county.
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Q. Do you know what earnings he had while

working for the county ?

A. Oh, I suppose whatever mechanic's scale

was, I really wouldn't remember that.

Q. And did you have some earnings from the

farm? A. That's right.

Q. You can't nod your head, you have to an-

swer yes or no.

A. I said that's right.

Q. Then how long were you in Kennewick?

A. Two years.

Q. And then where did you go?

A. To Taft, California.

Q. And what did your husband do there? [903]

A. He worked for a garage for awhile and then

he worked for the Associated Oil Company.

Q. As an oil tooler? A. Mechanic.

Q. Or mechanic. What were his wages in Cali-

fornia ?

A. Well, at first he worked at a daily scale and

then he got a foreman's rating and he got around

between 250 and $300.00 a month.

Q. Was his home furnished for a time?

A. We bought a place there and then finally

when he got a foreman's rating, we was furnished

a car and a house.

Q. So later when he became foreman, he was

furnished a house and car? A. Yes, sir.

Q. And you sold your house that you were buy-

ing? A. Yes, sir.
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Q. Do you remember the realization on that sale,

how much you got for it 1

A. I really couldn't say right now.

Q. Approximately ?

A. Oh, I suppose around $2,000.00, something

like that.

Q. And your husband managed the finances

throughout your married career, has he*?

A. That's right.

Q. Have you had any considerable amount of

knowledge about [904] your family finances?

A. Well, no, he spent what he wanted to spend

and I spent what I wanted. There is never no

argument about it.

Q. Whenever you need money, he gives it to

you 1

? A. That's right.

Q. You haven't kept track of the bank accounts?

A. No.

Q. Now, Mrs. Bateman, how long were you at

Taft, California? A. From 1922 until 1929.

Q. In 1929 when you left Taft, California,

where did you go?

A. He went back to the Navy Yard in Bremer-

ton.

Q. Did he work there for a time?

A. About six months.

Q. At what wages ?

A. Well, I suppose about the same scale they

were paying, between six and a half and seven.

Q. From your understanding of the matter, was
your husband a skilled mechanic ?

A. That's right.
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Q. And then where did you go from Bremer-

ton? A. We came back to Kennewick.

Q. And remained in Kennewick thereafter?

A. That's right. [905]

Q. Continuously up to this time?

A. Yes.

Q. You will have to speak up. A. Yes, sir.

Q. And what did your husband do immediately

on returning to Kennewick?

A. Well, he worked for the county in the day-

time and helped on the ranch at night.

Q. What earnings did you have the first years

in Kennewick?

A. Well, practically just what he made in wages.

It wasn't too good a fruit crop, we just had cherries.

Q. For a time there, the farm activities were not

very lucrative? A. That's right.

Q. Now did your husband inherit some property

from his father?

A. Well, he got some money when the estate was

settled.

Q. And when did the father die?

A. Well, it must have been around 39 or some-

where—37, somewhere—I couldn't say.

Q. The boys helped the father there on a little

tract of land in Kennewick? A. That's right.

Q. Now, then, you began to acquire wheat lands,

as I understand it? [906] A. Yes, sir.

Q. Do you recall the first wheat land that was

acquired by the Bateman brothers ?
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A. I really couldn't say, it must have been some-

time in the late 30 's or early 40's.

Q. You didn't pay much attention to your hus-

band's business affairs, in fact, did you?

A. No, I never was a rancher, never interested

me too much.

Q. I see. But you do know that from time to

time they acquired parcels of wheat land?

A. Yes.

Q. And leased some wheat land?

A. Yes, sir.

Q. Will you tell the Court and jury what you

did with this wheat land? Did they bring it into

production for the first time ?

A. Well, they first leased some land and then

they finally bought some and brought that in and

leased some more and finally they got up to where

they are. They still have some leased land, some

that they own.

Q. They cleared the sage brush from large tracts

of land? A. Yes, sir.

Q. Did you know of the purchase of the hotel,

Mrs. Bateman, in 1944? [907]

A. Yes, I did. At that time, we leased some

land from Mrs. Clinton and they wanted to buy

that land because it tied in with some they owned,

and the only way she wanted to sell was if she

could sell the hotel and get rid of everything she

owned so she could leave here. So we decided to

buy the hotel.
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Q. And it was then, was it, that your husband

moved from the farm to town to run the hotel?

A. Yes, sir.

Q. In what month of 1944?

A. Oh, it must have been February, March,

somewhere in there.

Q. Now that hotel had how many rooms, if you

know?

A. I think about 56, somewhere in there, 54.

Q. And a restaurant and a tavern were operated

in connection with the hotel ? A. Yes, sir.

Q. Did you have anything whatsoever to do with

the operation of that hotel?

A. No, I didn't, outside of—we moved in town,

I think it was in 46, from the ranch and I worked

the desk at night from 5 to 12.

Q. In what year?

A. I think that was in 46 or '7.

Q. Did you at any time during 1944 or 1945

work in the [908] hotel, at the desk or otherwise?

A. I worked at the desk at night—no, not in

44 or '5, no.

Q. When was the first time you worked at the

desk in the hotel?

A. It was in the last part of 46 or 47.

Q. Where did you live up until that time?

A. Out on the ranch.

Q. And did your husband live there, too ?

A. Yes, sir.

Q. And when did you move from the ranch to

Kennewick ?
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A. We sold our place out there in 46 or 47 and

then we moved into an apartment in the hotel.

Q. About how frequently, if at all, were you in

the hotel up until that time ?

A. Very seldom. If I came to town, I might

drop in for a minute, but to be around there, I

never was.

Q. Did you know anything whatsoever about the

opening of the club in the basement of that hotel

in 1944?

A. Well, they had discussed it.

Q. You heard discussions about it?

A. I heard them discussing it and talking to my
husband about it, that they wanted a place to play

cards. But as far as really knowing what went on,

I don't.

Q. I see. And did you ever have any knowledge

that your [909] husband had any proprietary inter-

est in that club ?

A. No, my understanding was the only interest

he took was to protect his license. He has never

been a gambler; in fact, he has never played cards.

Q. And your husband has been a man of sober

habits? A. Yes, sir.

Q. Mrs. Bateman, did you ever go into the club

itself?

A. I went down there one Sunday afternoon for

curiosity to see what it looked like.

Q. When it was closed? A. Yes, sir.

Q. And describe it as of that Sunday afternoon.

If you can fix the date, do so.
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A. Well, I couldn't fix the date. It was a very

nice club. The floor was carpeted and had two

davenports and a couple of big chairs, couple of

smoking stands and magazine rack and nickelodeon,

some clot machines.

Q. Cigar counter?

A. Yes, a cigar counter, cigarettes and candy.

Q. Now, Mrs. Bateman, when did the hotel

burn down? A. In 48.

Q. And in May of that year?

A. Yes, sir.

Q. To what extent was it consumed by fire?

A. Well, practically destroyed, the interior. The

outside [910] part of it stood.

Q. Since that time, it was razed, it was torn

down? A. Yes, sir.

Q. How long after that was it torn down?

A. Well, they started right away to tear it down.

Q. And it has been replaced with a modern

office building? A. Yes, sir.

. Q. Which is owned by the Bateman brothers

and yourself? A. Yes, sir.

Q. The wives. Now do you know that the books

and records, in part, were destroyed in that fire?

Mr. Erickson: I think the leading has gone to

such a point

The Court : Yes, it is a leading question.

Q. (By Mr. Sherwood) : What was consumed

by the fire as to the books and records?

A. Well, I imagine everything was. The interior
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of the hotel was all burned out. I don't know how

anything could have been left unless it was some-

thing that wouldn't burn.

Q. Now, Mrs. Bateman, what, if anything, did

you have to do with the keeping of any of the

books and records for your husband, either on the

farm before you bought the [911] hotel or relating

to the hotel and tavern after you purchased it ?

A. Nothing at all.

Q. Did you ever make an entry of any kind in

any of the books and records of either the farm

record or the hotel and tavern record?

A. No, sir.

Q. Did you ever have the books and records in

your custody? A. No, sir.

Q. Or possession? A. No, sir.

Q. Were you familiar in any way with those

books and records? A. No, sir.

Mr. Sherwood : Let me see 46, 47 and 48, please.

(Documents to counsel.)

Q. Showing you Exhibits 46, 47 and 48, which

are, first, the checks to Mr. Hile, checks to Mr.

Goucher and the checks to the Treasury Depart-

ment, I will ask you to look at each of those checks

to see if you signed any one of them ?

A. This is my handwriting on this check, but

I didn't sign it.

Q. In other words, you made out one of these

checks ?
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First, complete those and be sure there are no

more. [912] A. No, that's all.

Q. So your handwriting doesn't appear at all on

Exhibits 46 and 48, but it does appear on Exhibit

47, the top check?

A. I made the check out, Mr. Bateman signed it.

Q. You made the check out to Wayne Goucher?

A. That's right.

Q. Ninety dollars, and dated it March 16, 1945?

A. That's right.

Q. That is in your handwriting?

A. That's right.

Q. And Mr. Bateman signed it?

A. That's right.

Q. Did you make out checks for your husband's

signature quite often? A. That's right.

Q. Why did you make out checks for your hus-

band?

A. Because he never wanted to make them out.

Q. Because he never wanted to make the checks

out? A. He couldn't spell correctly.

Q. Because of his spelling?

A. That's right.

Q. He usually had his employees make them out,

though, did he not? A. That's right. [913]

Q. To what extent would you make out checks

for your husband?

A. Well, if his bookkeeper wasn't there, he

wanted a check made out for something, I would

make it out for him.
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Q. Offhand, do you recall making out any other

checks of any kind relating to the hotel other than

the one I have shown you? A. No, I don't.

Q. You may have made out some, but they

would be very few? A. That's right.

Q. At the time that check was made out, would

you say that your husband was socially running

around with professional gamblers?

A. He never was a gambler.

Mr. Erickson: I submit the answer is not re-

sponsive.

The Court : Well, it is not

Mr. Sherwood : There are some implications here

I wanted to correct.

Q. Did you and your husband associate with

Mr. Hile and Mr. Goucher and Mr. Thompson and

Mr. Harry Tracy or any of those individuals?

A. No, sir.

Q. You had your own friends ?

A. That's right.

Q. Now throughout the time after your husband

returned [914] from California, did the Bateman
brothers conduct their affairs as a partnership?

A. Yes, sir.

Q. Did Charlie have any business on the side

of any kind that didn't relate to the partnership

after the return from California ?

A. You mean did he work other than on the

ranch or

Q. Well, did he get any income from any source
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that you know of that didn't relate to the partner-

ship after your return from California ?

A. Well, not that I can recall.

Q. Now when he worked for the county, did

that money go to him personally, or did it go to the

partnership ?

A. Well, it just depended on who needed it the

most.

Q. Explain to the Court and jury how they

divided their funds or how they treated their funds.

A. Well, Wallace had the family and we didn't,

and if there was money in the treasury and Wal-

lace needed it, they got it; if he didn't, we spent

it; and vice versa, if they had the money and we

didn't, why that was the way it was ran.

Q. There was a rather informal arrangement,

was there not? A. That's right.

Q. Was there, to your knowledge, ever any un-

derstanding as to how much each had drawn? [915]

A. No, I don't think there was any understand-

ing to that at all.

Q. It was an equal partnership, but they never

had an accounting? A. No, that's right.

Q. Did you ever see a financial statement that

the brothers rendered one to the other?

A. No, I never.

Q. Did you ever learn from Eliza Bateman,

Wallace's wife, what the arrangement was as to

the partnership? A. No, I didn't.

Q. Did you know what the farm income was of

any particular year?
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A. No, I can't say that I did.

Q. Did you know what the hotel and tavern

revenue was in, say, either of the years 1945 or

1946?

A. No, I never asked and I never saw the books.

And when I wanted money, I got it and spent it,

and there was never no question about it.

Q. Did anything ever come to your attention

that indicated to you that your husband was at-

tempting to evade income taxes?

A. No, definitely not. I was very surprised when

I heard it.

Q. Do you recall an incident when some liens

were filed [916] on the restaurant for some taxes

of the tenant? A. That's right,

Q. And Mr. Bateman paid those off, did he not?

A. That's right.

Mr. Erickson: I am going to object and move

that be stricken.

The Court: Yes, I will sustain the objection and

it will be stricken, the jury instructed to disregard

it.

Q. (By Mr. Sherwood) : To your knowledge,

was your husband a thrifty man ?

A. That's right.

Q. And Wallace? A. That's right.

Q. Steady workers?

A. They worked very hard for what they have

got.

Q. What, if anything, did you have to do with
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the preparation or the making out of the 1945

income tax return?

A. Nothing at all, only signing.

Q. And when you signed it, did you read it?

A. No, I didn't.

Q. Whom did you rely upon to properly prepare

that return? A. The tax man, Mr. Isham.

Q. And in 1946, would your answers be the

same? A. Yes, sir.

Q. Did you ever see your husband keeping any

set of books? [917] A. No, I didn't.

Q. From your knowledge of your husband,

would you believe that he could keep a set of books ?

A. I know he couldn't.

Q. Why do you say that?

A. He hasn't got the education to keep books.

Q. To what extent have you ever known your

husband to write letters?

A. Well, I have never known him to write a

letter.

Q. How did he correspond with his folks?

A. I did it for him.

Q. You would write the letter for him?

A. Yes, sir.

Q. Was that the practice throughout your mar-

ried life? A. Yes, sir.

Q. When, Mrs. Bateman, did you first learn

that there was any question concerning the 1945

income tax return that is involved in this case?

A. Well, I think it was when Mr. Olafson and

Mr. Williams started an investigation.
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Q. Did you sign a waiver with your husband

for the 1945 return, some paper about the return?

A. I don't remember, but I suppose I did.

Q. You don't remember that?

A. No. [918]

Mr. Sherwood: That is all.

Cross-Examination

By Mr. Erickson:

Q. Now, Mrs. Bateman, when did you leave

Taft, California? A. In 1929.

Q. And did you work at the hotel and tavern

in 1944? A. No, sir.

Q. You did no work in the hotel and tavern in

Kennewick, then?

A. No, sir, I was on the ranch.

Q. Do you remember that in January and Feb-

ruary of 1948 you kept the books in the hotel for

awhile? A. In 48, yes.

Q. You are a bookkeeper, then?

A. No, I wouldn't say I am.

Q. Well, you are able to keep books when you

have to?

A. I can keep them in a form that somebody

else can pick them up, but I am not a bookkeeper.

Q. And you have had training to keep books,

have you? A. No, sir.

Q. You just keep books for others. In emer-

gencies, then, you can do that?

A. I don't keep books.
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Q. Beg pardon? [919]

A. I don't keep books.

Q. But you did in 1948 for two months'?

A. I did for awhile when we first opened up the

tavern.

Q. Did you know anything about this currency

in the Pendleton bank when it was put there 1

A. I do now.

Q. Well, did you at the time 1

A. No, I didn't.

Q. And you didn't learn about that until this

investigation took place? A. That's right.

Q. I will ask you if it isn't a fact that this new

office building that you built there in Kennewick

cost about $300,000.00 and you kept the records

on the construction costs ?

Mr. Leavy: That is immaterial, unless counsel

wants to open up the whole phase. Then

The Court. Overruled. On direct, the matter

may be reopened.

Mr. Leavy: May the jury be excused so we can

clarify what the scope is, your Honor?

The Court: All right, the jury will step out.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement :)

The Court: What is the purpose of this, Mr.

Erickson? [920]

Mr. Erickson : Well, the purpose of it is to show

her knowledge of the business affairs of the hotel
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and the corporation and the amounts of money that

they were spending in 1948.

Mr. Leavy : In what years ? That was my point.

Mr. Erickson: I think this construction took

place in 1948 or began thereabouts.

Mr. Leavy: 49, I believe. The point I was

raising was that if we are going to bring the new

Bateman Building in, perhaps late 48 and into 49,

we are opening then this whole 47 and 48 and 49

picture.

Mr. Erickson: No, it is to test her recollection

of what she knew about the keeping of the accounts

and the records at this time.

Mr. Leavy: 45 and 46? I would have no ob-

jection to testing her recollection as to 45 and 46.

The Court: If she did keep books and she kept

account of the business transactions of a period

within a few years after that, wouldn't that be

evidence that she knew about it during the

years

Mr. Leavy: He had brought that out, as I

understand it. She kept the books in the hotel.

The Court: Well, you might ask her what she

knew about this, if she did keep track of it, with-

out bringing out the amount that was spent there.

If you can get over [921] the point here that a

large amount of money was spent on this building,

then, of course, the other side would be permitted

to show where it came from and how it got there
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and it wasn't 45 and 46 income necessarily; is that

the point?

Mr. Leavy: That is the point I had in mind.

The Court: I think you should refrain from

showing what the amount was there. You can go

into the matter of her familiarity with the business

and what part she took in it in a later period.

All right, bring in the jury.

Mr. Leavy: Does the record show that counsel

said a $300,000.00 building or something? I think

it should be stricken if he did.

Mr. Erickson: Yes.

The Court : Yes, I think that is true.

Mr. Sherwood: There is no evidence of that. I

think that should be brought out.

(Whereupon, the following proceedings were

had in the presence of the jury:)

The Court: Gentlemen of the jury, you will dis-

regard any mention that was made here of the

amount the hotel cost. That will be stricken from

the record. I am trying to restrict this to the years

in question here, and I am doing that on both sides.

We don't want to be trying this case for several

weeks and going into all the transactions. [922]

Mr. Sherwood: Your Honor, I believe you used

the expression "hotel," instead of office building.

The Court: Well, I mis-spoke, then. What I

meant to say was the office building that was

erected in the site where the hotel burned down.

All right, proceed.
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Q. (By Mr. Erickson) : Did you keep records

of the construction of this office building in 1948

and 49, Mrs. Bateman?

A. Well, I wasn't the superintendent on the con-

struction building, I didn't have to keep books.

I took over the tavern after the building was com-

pleted.

Q. No, but did you keep the records of the con-

struction costs during the construction?

A. No, I didn't.

Q. Did you keep a record of the tavern after

the building was constructed?

A. That's right.

Q. Now in 1944 and 1945, isn't it a fact that the

Bateman brothers paid $60,000.00 for the hotel in

Kennewick and paid it in those two years?

A. I didn't just get you there?

Mr. Leavy: Would counsel separate the ques-

tion, first as to what they paid?

The Court: Yes, that seems to be a rather

double [923] question.

Q. (By Mr. Erickson): Isn't it a fact that

C. W. Bateman and Wallace Bateman paid $60,-

000.00 for the Hotel Kennewick?

A. That is a fact.

Q. And didn't they pay for it entirely in cash

in 1944 and 1945?

A. It seems to me like they got a loan and then

paid the loan off.

Q. They got a loan in 1944 and paid the loan in

full in 1945, didn't they?
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A. Well, I don't know just what that business

deal was myself as to figures in it.

Q. Well, according to your recollection, didn't

they pay the loan in full in 1945?

A. I suppose they did, if you have a record of it.

Q. Well, I am asking you.

The Court: No, the question is whether you re-

member it or not.

A. Well, I don't remember, I wasn't in the

dealings.

The Court: Whether you know about it, rather.

Q. (By Mr. Erickson) : Well, now, when you

were down in this club room on a Sunday, the

one time you were down there, did you see poker

equipment down there? [924]

A. I saw some tables down there.

Q. Poker tables'?

A. That I suppose they played cards on.

Mr. Erickson: That is all.

Redirect Examination

By Mr. Sherwood:

Q. Mrs. Bateman, this period you kept the

books for the tavern was in what year?

A. 48.

Q. 1948? A. And part of 49, I believe.

Q. That was after the fire had consumed the

hotel?

A. That was after we built the new building and

started the new tavern, which I imagine



vs. United States of America 857

(Testimony of Marie Bateman.)

Q. Why did you take over the duties there at

the tavern when the new building went up?

A. Well, because I just felt like I wanted to

have the say of it.

Q. You what %

A. I just wanted to have the say of it and see

how it was run.

Q. You wanted to have more of a part in your

husband's business? A. That's right. [925]

Mr. Sherwood: That is all.

The Court: Any other questions'?

Mr. Erickson : No, that is all.

The Court: That will be all, then, Mrs. Bate-

man.

(Witness excused.)

Mr. Sherwood: Wallace Bateman.

WALLACE BATEMAN
one of the defendants herein, called as a witness

on his own behalf, being first duly sworn, testified

as follows

:

Direct Examination

By Mr. Sherwood:

Q. Your name, please %

A. Wallace Bateman.

Q. Where do you live, Wallace?

A. Kennewick, Washington.

Q. How long have you resided in Kennewick,

Washington %
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A. I came there in, I believe it was the 23rd

of June, 1921.

Q. From what place did you come there 1

?

A. From Parsons, Kansas.

Q. When were you married?

A. I believe it was in the fall of 1919, I'm not

right sure. [926]

Q. And what does your family now consist?

A. Wife and two boys.

Q. Are your boys in Kennewick?

A. They are right here.

Q. They are in the courtroom?

A. They live in Kennewick.

Mr. Sherwood: Will you boys stand?

(Two individuals stood in the rear of the

courtroom.)

Q. Those are your boys?

A. That's right.

Q. Do they farm with you?

A. That's right.

Q. Now, Wallace, what was your first work

after you left school?

A. Well, my first work after, we farmed, helped

our father. Then when we went to Nevada, Mis-

souri, then I worked around helping truck gardners

and anything that I could get to do around there.

Q. How far did you go to school?

A. I think it was third grade.

Q. And did you ultimately become a mechanic?
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A. Well, I was during World War I, I went as

a helper, an apprentice.

Q. Where % [927] A. At Parsons, Kansas.

Q. Did you become a journeyman mechanic

ultimately ?

A. No, before I got out of my time, they had

laid off from the end of World War I and cut

down and I got laid off in that, which I lacked

around six months, I imagine, to being out of my
time.

Q. When you came to Kennewick, what did you

first do there? What did you first do when you

arrived in Kennewick?

A. Well, I went to work for Mr. Rinehart as

a plaster helper.

Q. Plasterer's helper? A. That's right.

Q. And then what did you do?

A. Well, then, I traded Mr. Olafson out for a

partner, with my brother, on a 10-acre tract of

land.

Q. Mr. Olson? A. That's right.

Q. O-1-s-o-n. You bought on contract, I be-

lieve, Mr. Olson's half interest in a 10-acre tract

that your brother, Charles, owned a half interest in ?

A. Well, the way it was, I traded him a car

and I believe I give him $275.00 in cash and I

was to consume a $700.00 mortgage of his on the

behalf of this 10-acre tract.

Q. You assumed part of the mortgage indebted-

ness? [928]

A. That's right.

Q. Then did you farm that tract ? A. Yes.
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Q. Was Charlie there then? A. Yes.

Q. And when did Charlie leave Kennewick?

A. Oh, he must have left down there in 22 or

23. I can't recollect.

Q. He was gone a number of years'?

A. Well, yes, he came back.

Q. And you continued to farm the tract?

A. That's right.

Q. Did you account to him for any of the income

from the farm during that period?

A. No, for we had a verbal agreement that they

wasn't enough income off of the farm to keep us

both there and work was slacking down around

there, so he decided that he would go to California

and work a few years. So we just made a verbal

agreement, he would go that way and I would

stay on the farm.

Q. And did that agreement allow Mr. Charles

Bateman to retain his wages as his own?

A. Oh, yes, I didn't want any of his and he

didn't want any of mine, that's right.

Q. But he still owned his undivided half inter-

est in the [929] farm? A. That's right.

Q. Now, Mr. Bateman, upon Charles' return

from California, did you resume your partnership

operation? A. That's right.

Q. Did you acquire more land?

A. What?

Q. Did you get some more land? A. Yes.

Q. And what land did you first obtain after his

return ?
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A. Before he came back from up there, or from

California, we bought a piece of ground off of the

bank. I think the bank had foreclosed on a fellow

named Mike Steuber, a 10-acre tract.

Q. A 10-acre tract? A. Uh huh.

Q. You commenced to operate that 10-acre tract,

as well as your first 10-acre tract, the Olson tract?

A. I did. And we got some trees and started

setting out a little orchard.

Q. What was your next land acquisition?

A. Well, we acquired 160 acres of land off of

the county.

Q. Do you remember when that was ?

A. Well, I think it was in 23 when we finished

paying for it. [930]

Q. And then just tell in sequence, if you can,

what tracts of land you thereafter acquired?

A. Well, when we got that—I believe before

that that we bought this piece of land—we got a

Section 36, we leased from the state, in sage brush,

and we had taken the brush off of it.

Q. And what did you sow that to when it pro-

duced its first crop? A. Wheat.

Q. And you have cropped that to wheat since

that time?

A. That's right, and we still have a lease on it.

Q. Do you own that section or you lease it from

the state?

A. No, we lease it from the school.

Q. It is school land? A. Yes.

Q. And what other land have you acquired?
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A. Well, we then went and bought a piece of

land off of the Coffrnan Sheep Company.

Q. How much was that in acreage?

A. Well, it is something over 400 acres.

Q. And was that wheat land ? A. Yes.

Q. Did you break it in for wheat production the

first time?

A. That piece of land several years ago was in

wheat and [931] then they would let it go back to

brush wood and cheat grass.

Q. And you broke it in for the second time, then,

after it had been out of production for a number

of years'? A. That's right.

Q. Now what was your next land acquisition?

A. Well, then we leased a piece of land off of

Marian Garry out of Seattle.

Q. How many acres?

A. Well, that was around, I imagine, 700 acres,

maybe a little more.

Q. You acquired this land on a crop-share basis ?

A. Yes.

Q. In some instances, at least? A. Yes.

Q. Unless you got a crop, you didn't have to

pay, isn't that it? A. That's right.

Q. And was this light-producing land?

A. Well, higher up on the hill you get the

heavier-producing land you got.

Q. Now you kept acquiring land in this fashion

until 1945? A. That's right.

Q. About how much did you have in 1945, Wal-

lace I A. In 1945, how much ? [932]
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Q. Say, January 1, 1945, at that time, what land

did you have? A. Well, we had

Q. Owned or leased, that is?

A. Well, we kept picking this stuff up from 45.

Q. Are you able to state how many acres you

owned in 1945? A. In 45?

Q. Yes?

A. Well, I think it would be—2,700 acres off of

4,100, would be what? That would be about 18 or

1,900 acres, I would say, something like that.

Q. And you leased the additional land that you

mentioned?

A. At that time we leased it ; then we bought it.

Q. Bought it afterwards?

A. Uh huh, we bought it in this Government

McNary Dam, where they come along the river

and taken the land from the river, and we invested

it back.

Q. They took away some of your land in con-

nection with the McNary Dam condemnation cases?

A. Yes, they taken all of our irrigation and my
home and then the island that we improved, and

stuff like that.

Q. And then you received how much money from

the Government for that land?

Mr. Erickson: To which we object as immaterial.

The Court: When was that? [933]

Q. (By Mr. Sherwood) : In what year was it,

Wallace?

A. Well, it would be—I believe it would be 50

or 51 when they started.
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The Court: I will sustain the objection.

Q. (By Mr. Sherwood) : In 1945, you had these

orchard tracts, did you 1

? A. Yes.

Q. Now, Mr. Bateman, to what extent did you

keep records on the farm?

A. That I kept records on the farm?

Q. Yes, how did you keep your farm records,

say, as of January 1, 1945? Prior to January 1,

1945?

A. Well, I just take—when the receipts would

come in, I would just look at them and see if they

was my stuff that I bought.

Q. That is, on your purchases, why you would

get statements and invoices? A. Yes.

Q. And how did you keep your records of re-

ceipts and expenses? A. Well

Q. By checks ?

A. By checks, so I would have the checks and

check stubs.

Q. Did you keep a set of books, that is what

I am getting [934] at?

A. Well, the Misses jotted it down. I don't

think you could call it a set of books.

Q. Now in 1945, why she opened a book which

I will show you, according to her testimony, Exhibit

61. Were you familiar with this book?

A. Oh, well, that is her book all right.

Q. You will have to speak up loudly.

A. I say, that is her book.

Q. That is her book? A. Yes.



vs. United States of America 865

(Testimony of Wallace Bateman.)

Q. Is that entirely in her handwriting, to the

best of your knowledge ?

A. Well, I would say it is.

Q. You have looked it over during this trial

with us, haven't you? A. Uh huh.

Q. Is that right, Wallace ?

A. I would say yes, sir, that is her handwriting.

Q. That is her handwriting?

A. Yes.

Q. And for what purpose did she keep this

book, if you know?

A. Well, to have a record for income tax.

Q. Now Mr. Powell, the attorney in Kennewick,

made out [935] your 1944 return?

A. That's right.

Q. And I will ask you if at the beginning of

1946, at the close of the 1945 tax year, if you made

any arrangements for the employment of a tax

consultant ?

A. I was looking around for a fellow and I

run on to this Paul Doering and I asked—telling

him about that I was looking for a fellow to do

my tax work.

Q. Paul Doering was the man who testified here,

the farmer? A. That's right.

Q. Who is Paul Doering?

A. Well, he is a farmer up on the highlands

there.

Q. And did you get Mr. Isham's name from

Mr. Doering? A. Yes, he gave me his name.
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Q. Why was it necessary for you to employ a

new tax consultant for the 1945 return?

A. Well, Charlie Powell, he is just—he was just

getting out of the tax business. The fact of it, he

didn't go into—he started this here tax of just

helping out a few. We went in there and in 44

he agreed to help us on that year.

Q. Now when was your first audience with Mr.

Isham ?

A. Well, just shortly after. I couldn't say that

I went down there the same day that I was talk-

ing to Mr. [936] Doering, but it was just a short

time after that.

Q. And what conversation did you have with

Mr. Isham on that occasion?

A. I went down there the first time and he

wasn't home.

Q. He wasn't home?

A. I was told he was away, he would be back in

three or four days. So the fourth day, I went back.

Q. Did you have a talk with him on that second

time you went to his home? A. I did.

Q. And what conversation took place?

A. I told him that he was recommended to me
by Paul Doering as a tax man and I come down to

see if I could get him to do my tax work. I was

also looking for somebody to keep my books on the

farm.

Q. And what did he say ?

A. Well, he was glad to get the job on account

of he was trying to get a bunch of farmers lined
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up to keep books for them, which he had a Blair

and an Owens at that time.

Q. And what further conversation did you have?

A. And I told him that I had my stuff out in

the car, and I goes out and gets it and brings it in.

Q. What did you get out of the car, your stuff,

as you say? [937]

A. Well, I got the 45 tax—or the 45 box.

Q. The 45 box? A. Yes.

Q. Describe the contents of the 45 box.

A. Well, it is just each month as the Misses

would take this down on her records. Then the

end of the month, she would take and roll them up.

Q. Roll what up, Wallace?

A. The receipts, the checks and wherever we

would charge anything, and the statements that we

would get sent out to us.

Q. So we will understand that exactly, what did

each of these monthly bundles contain?

A. Well, wherever I charged anything, and prac-

tically everything was charged a month at a time,

on my stuff that I bought, see, like

Q. Grange Supply, for instance ?

A. Grange Supply and Farmers Exchange and

implements, or the International or implements, or

just any place that they would be charged up.

Q. Then there would be statements and in-

voices, would there, in each bundle?

A. That's right.

Q. And the checks and the bank statement?

A. Yes, they would. [938]
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Q. And how were they fastened together?

A. Well, at that— when we first started, then

they was delivering the papers and they had rub-

bers aronnd the paper and we would take these off

the morning paper and just keep putting them on

the ink well.

Q. A rubber band?

A. That's right. And she used them until the

papers quit using them and then she started put-

ting strings around them.

Q. Now did you take Mr. Isham from your car

that day those bundles for the 12 months of 1945

1

A. Well, I think it was a little more than 12

months, if I remember right, because I think she

had one month of 44 in there.

Q. One month in 44? A. That's right.

Q. And all 12 months in 45?

A. That's right.

Q. And did you take any of the 46 bundles at

that time? A. No, I don't think so.

Q. What day was that, would you say?

A. Well, it was in February of 46.

Q. 1946? A. 46.

Q. February. What else did you have in your

car that you [939] delivered to Mr. Isham that

day? What other records, if any, did you have in

the box that you mentioned ?

A. Well, I had my 45 's in the box.

Q. Your 45 's. I mean besides your checks and

invoices and statements and bank statements, were

there any other books and records in your box ?
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A. Well, I had the book that my Misses kept.

Q. What book was that?

A. Well, I don't know, I imagine I would call

it the farm book.

Q. The farm book. Was that the book which I

have shown you here that you have just seen?

A. That is the book right there (indicating).

Q. This one? A. Yes, sir.

Q. You are sure this is the book?

A. That is the book right there.

Q. And anything else besides the book, which is

Exhibit 61, and the bank statements and checks

and invoices and statements in the box? Was there

anything else? A. Say that again.

Q. Was there anything else in this box that you

delivered to Mr. Isham in February, 1946, in addi-

tion to Exhibit 61, this book, the checks and bank

statements, the invoices and charge slips? [940]

A. Why, no, not that I know of.

Q. You think that was all of it?

A. That was all of it.

Q. And did you take it into the house from your

car? A. I did.

Q. And where did you leave it?

A. Set it right on his desk.

Q. What conversation did you have, if any, with

Mr. Isham?

A. I told him I wanted—I wanted him to make
this tax out, and we talked and made agreement

that he was to keep my books.
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Q. What agreement did yon arrive at with him

relative to the keeping of your books?

A. Well, he said that he would keep my books

and make out my tax; that if he kept the books,

why the end of the year he would just have the tax

right there, he would know just—there wouldn't be

much figuring to it.

Q. And did you make any arrangement with

him as to what he would receive as compensation

for that service?

A. He made his own price—$20.00 a month.

Q. Did you pay him something at that time?

A. I paid him $20.00 to make out my papers, my
first papers. I didn't pay him nothing on the '46,

that is, so much a month.

Q. Now did you pay him monthly thereafter the

$20.00? [941]

A. Well, I paid him—I couldn't say I paid him

monthly; maybe it would go two or three months.

There was nothing, I would say, right to pay him

right on the end of the month. I wouldn't doubt

but whether there would be sometimes two months

or three months before he would ask for any money.

Q. I see. But did you take these statements and

invoices and bank statements and checks in each

month after that?

A. I have taken them in each month after that

up until about harvest time.

Q. Why didn't you continue to take the state-

ments in after harvest time or about harvest time?
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A. Well, I asked Mr. Isham, I said, "We are

going into harvest and if I don't get this right down

after the first of the month." He says, "That is all

right." He said, "You can bring them the first

month or the second, that don't make no difference,

I will work them right in."

Q. After harvest? A. After harvest.

Q. How long did your harvest take that year, do

you remember?

A. Oh, harvest usually takes about around 35,

40 days.

Q. Now did your boys work in harvest in 1945

and 1946? [942] A. Yes, that's right.

Q. Your sons? A. That's right.

Q. And their wives?

A. Well, their wives don't work in the harvest

field.

Q. Well, I mean, did they work for wages at

all on the farm, the wives? A. No.

Q. Just the boys? A. Just the boys.

Q. After harvest, did you take some more rec-

ords in to Mr. Isham? A. Sure.

Q. What records?

A. The monthly record that my Misses prepared

for me to take down.

Q. The same form that you have testified to?

A. Right.

Q. Did that continue throughout the year 1946?

A. That has continued right on straight through.

Q. Right on straight through?

A. That's right.
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Q. Now, Mr. Bateman, when did you go to see

Mr. Isham again about your 1945 income tax return

after you left the box of books and records, the

box that you said you [943] left there?

A. Well, he told me when to come back.

Q. Did you come back when he told you to come

back? A. That's right.

Q. Now up to that time, had you talked to

Charlie Bateman about Isham? A. I did.

Q. When did you first talk to Charles Bateman

about the employment of Isham?

A. After I had saw him.

Q. After you had made this deal with him to

keep the books? A. That's right.

Q. And do you know whether Charles Bateman

took the hotel and tavern records out to him?

A. Well, he was doing—he was doing the work

for the hotel and tavern.

Q. Did you ever go with Charles Bateman to

Isham 's office in connection with the 1945 return?

A. No.

Q. You were always there separately?

A. That's right.

Q. Was that true of the day that the returns

were signed?

A. We signed them separately, we wasn't there

together.

Q. You signed them separately?

A. We wasn't there together, that's right. [944]

Q. Did Mr. Isham ever suggest to you that you

two boys get together with him to go over the hotel
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and the farm together! A. Not one time.

Q. Did you have any knowledge of the hotel and

tavern income or expenses?

A. Get that again, please?

Q. Did you have any information at that time

about the income or expenses of the hotel and

tavern ?

A. I didn't get it through my deep skull?

Q. Did you have any knowledge, did you know

anything about the income or expense at the hotel?

A. Oh, no, huh uh.

Q. Did you have anything to do with the keep-

ing of the books or records down there?

A. No, sir.

Q. You will have to speak up, Wallace.

A. No, sir, no.

Q. The court reporter can't get the nods. Did

Charles have anything to do with the farm expense

or income? A. No, no, sir.

Q. When did he cease to have any connection

with the farm operation there?

A. When he taken over the hotel.

Q. What year was that? [945]

A. Well, it would be '44, I guess, when we
bought that hotel.

Q. 1944? A. Uh-huh, that's right.

Q. Do you know when Charles and Marie moved
to town?

A. They stayed out there on the ranch for a

couple of years or so before they sold out and

moved in.



874 Charles and Wallace Bateman

(Testimony of Wallace Bateman.)

Q. They sold a home out there on the farm?

A. Yes. When he—oh, maybe not.

Q. Well, what were you going to say?

A. Well, 1 wanted to bring this out: When we

then built a home on this 10-acre tract that they

lived in that we bought from the bank, when we

bought the hotel and they moved into town, why
they didn't want to lease the place out, so Charlie

and me made an agreement with each other that

he would give me a deed to his part of this place

and I would give him a deed to his 10 acres, so

that gave him a chance to sell his place out.

Q. So you each at that time took a 10-acre tract

with a house on it? A. Yes.

Q. And then Charlie sold his in what year ?

A. Well, he sold it just about the time they

moved to town.

Q. Sometime in '46 or '7? [946]

A. I would say '46 or '7.

Q. Now, Mr. Bateman, how frequently would

you go to the hotel after you bought it in 1944?

A. Oh, not so often.

Q. Did you ever look at the books or the tavern

records ?

A. Well, it wouldn't have done me any good to

look at them?

Q. Why?
A. Well, I wouldn't know what they meant.

Q. You were not familiar with books and rec-

ords of that kind? A. No, sir.
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Q. Now, Mr. Bateman, did you ever see a set of

books down at the hotel or tavern?

A. I have been in there talking to my brother

in the office and I have saw the girl working on

books.

Q. What girl? A. Jessie Kinney.

Q. And would that be true of 1945 and 1946?

A. That would be right.

Q. And will you describe those books and rec-

ords?

A. Well, the ones that I saw her working on

was kind of a book about when it was opened, about

so-so (indicating).

Q. A hard-backed book?

A. Yes. I would say that is the one that I saw,

she was [947] working on that.

Q. Did you ever look into the books?

A. No.

Q. Did you ever ask Charles about how things

were going down there?

A. No, I figured that was his down there. It

was up to him to run it.

Q. Now what happened, Wallace, when you ran

out of money on the farm?

A. Well, I just go down and pull his leg for a

little.

Q. Would he give you a check?

A. Uh-huh.

Q. And what happened when Charlie ran out of

money at the hotel? Would you give him a check?

A. That's right.
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Q. And was any record that you know of kept

of those transactions between you brothers?

A. Well, not as I know of, outside of just the

checks to the bank.

Q. The bank checks'? A. Yes.

Q. And you tried to keep a bank record of that,

did you? A. That's right.

The Court: It is time for the recess. I have

another matter to take up in chambers, so I will

recess for 15 [948] minutes.

(Whereupon, a short recess was taken.)

Q. (By Mr. Sherwood) : Mr. Bateman, were

any records of any kind that related to the hotel

and tavern kept at the farm? A. No, sir.

Q. Were any records of any kind of the farm

kept at the hotel? A. No, sir.

Q. Showing you Exhibit 58, three checks to the

Collector of Internal Revenue, I will ask you if

you signed the first check?

A. That is my name.

Q. That is your handwriting?

A. Yes, sir.

Q. And the second? A. Yes, that is.

Q. And your brother the third?

A. That is Charlie's writing.

Q. Now do you know what checks those are?

A. Well, this is

Q. Speak up loudly.

A. This is the Collector of Internal Revenue.

Q. Do you know what for?
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A. Well, I imagine for taxes. [949]

Q. You imagine for taxes? A. Uh-huh.

Q. Now if I told you those are your estimates

for the year 1945, would you believe that is what

those checks were for? Looking at the dates?

A. Well, I would say that they would have to

be an estimate.

Q. Estimated tax? A. Yes.

Q. You recall, do you, the making of an esti-

mated tax for 1945? A. For 1945?

Q. For the year 1945? Well, I will put it an-

other way: Do you recall, Wallace, making any

advance payments on your 1945 tax?

A. Well, I think we made advance payment

on it.

Q. You think you did? A. I think so.

Q. Could you tell whether these are the checks

with which you made those advance payments?

Look at them carefully. If I said that those were

the checks for the advance payments for 1945,

would you believe that that is true?

The Court: I don't believe that that is a proper

way to interrogate a witness, Mr. Sherwood. [950]

Mr. Sherwood: I know it isn't.

The Court: Let him say, if he knows. If he

doesn't know, he can say that. What was your

answer ?

A. I would say that they were.

The Court: All right, go ahead.

Q. (By Mr. Sherwood) : Now, Mr. Bateman,

what portion of these checks did you make out in

your handwriting?
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A. Well, I didn't make out any, only signed my
name.

Q. Just signed your name. Do you know in

whose handwriting the checks are made out?

A. Well, I don't know.

Q. Do you know who made those checks out for

your signature?

A. Well, I can't say, I am not judge of hand-

writing.

Q. You don't know who made them out; all you

know is you signed them?

A. That's right. The only thing I know is my
own name.

Q. Do you recall making advance payments on

your income tax for the 1946 tax year?

A. Yes.

Q. Do you know how much you paid out?

A. No, I don't know how much.

Q. All you know is you made some advance pay-

ments for 1946? A. Yes. [951]

Q. And at whose request did you make those

advance payments? A. Whose request?

Q. Yes, who suggested you make the advance

payments for 1946? A. Well, Mr. Isham.

Q. Mr. Isham? A. Uh-huh.

Q. Did you pay whatever amount he suggested

you pay? A. That's right.

Q. When you made those estimates, did you

intend to pay all of the 1945 and 1946 taxes that

would be finally determined on the basis of your

returns ?
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A. That would be paying your 1945, wouldn't

you?

Q. In 1946, you would pay your '45, wouldn't

you ? A. Right.

Q. Now when you made these advance payments

on your taxes in 1945 and 1946, did you intend to

pay all of the taxes that would be found due in

those two years?

A. Well, I would pay all that I had in 1945.

Q. And in 1946?

A. Well, you couldn't pay all of 1946 on account

you hadn't run the year.

Q. Well, I know, but I am—what I am getting

at, did you intend to pay? [952]

The Court: That is two questions for about two

years at once, but you are to consider them sepa-

rately. He is asking whether you intended to pay

your taxes or not.

Q. (By Mr. Sherwood) : Did you intend to pay

your tax? A. Why, sure.

Mr. Sherwood: I would like to have this bundle

of checks marked.

The Clerk: Defendants' Exhibit 66.

Q. (By Mr. Sherwood) : Showing you Exhibit

49, does this card bear your signature and your

wife's? A. Yes, it does.

Q. That is the Wallace and Eliza Bateman ac-

count, First National Bank, Walla Walla?

A. That's right.

Q. Now you opened that account on April 12,

1946? A. 4/12.
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Q. 4/12/46? A. Yes.

Q. And you made these deposits, did you, Wal-

lace, the two slips that are attached to Exhibit 49?

Look at those two deposit slips. Do you remember

making those two deposits? A. Yes. [953]

Q. Why did you open that account in the Walla

Walla bank, Wallace?

A. I don't really know why unless there was just

too many Batemans around Kennewick.

Q. You had no purpose in concealing that

money? A. Absolutely not.

Q. And is your true name Wallace Bateman?

A. That's right.

Q. And your wife's name Eliza Bateman?

A. Eliza.

Q. Your address at that time was Route 2,

Kennewick ?

A. Route 2, Kennewick, and River Road.

Q. Now those deposits were made in 1946?

A. That's right.

Q. Showing you Exhibit 66 for Identification, do

those checks all bear your signature or your wife's,

one or the other ? A. They are all mine.

Q. They are all your signature?

A. That is, down below, the signature on the

check.

Q. Who made out these checks, Wallace, that

you signed? Do you know in whose handwriting

those are made out? A. Mr. Isham's.

Q. Mr. Isham's? A. Yes. [954]



vs. United States of America 881

(Testimony of Wallace Bateman.)

Q. Did you fix the amounts of those checks or

did Mr. Isham? A. Mr. Isham.

Q. Mr. Isham. Did you rely upon Mr. Isham to

accurately indicate to you the amount to go into

these checks which comprise Identification 661

A. Leaving it up to him.

Mr. Sherwood: I will offer Identification 66.

Mr. Erickson: No objection.

The Court: 66 will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 66.)

Mr. Sherwood: I would like permission to read

to the jury just the substance of these checks.

The Court: All right.

Mr. Sherwood: The first check in Exhibit 66,

March 9, 1946, Collector of Internal Revenue,

$255.80;

June 27, 1946, Collector of Internal Revenue,

$255.80;

September 3, 1946, Collector of Internal Revenue,

$383.70;

September 3, 1946, Collector of Internal Revenue,

$383.70.

Q. Showing you Exhibit 6, Mr. Bateman, I will

ask you if [955] that bears your signature, that

1946 return? A. It does.

Q. You got to yell it out. A. It does.

Q. That bears your signature?

A. That's right.

Q. Who prepared that return?

A. Well, this would be Don Isham.
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Q. Don Isham. That is the 1946 return?

A. 1946.

Q. Wallace Bateman, that is your personal re-

turn? A. That is my personal.

Q. To the best of your knowledge and belief at

the time you signed that, did you believe it to be a

true and accurate reflection of your taxes due for

that year?

A. Well, I figured that that was all there was

to it.

Q. Now I notice that it shows, Exhibit 6, a

balance of tax due of $187.40 down there (indicat-

ing). A. Uh-huh.

Q. Do you recall that you paid some tax at that

time in that amount?

A. Paid a little dab of tax.

Q. You paid some tax? A. Uh-huh.

Q. Did you pay the amount that Mr. Isham

suggested be paid? [956] A. That's right.

Q. Now, Mr. Bateman, when you went out to

sign the tax return for the 1945 year in March,

1946, did Mrs. Eliza Bateman, your wife, accom-

pany you? A. No.

Q. Tell what happened when you signed the re-

turn, that is, the 1945 return. A. In 46 ?

Q. Yes, for the 1945 year.

A. Well, when I went in, I just signed them

and that is about all there was to it.

Q. How did your wife get her signature on

them, or did she sign them?

A. Well, I don't know whether she signed them

or not, to tell you the truth about it.
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Q. And if she signed them, she signed them not

in your presence? A. That's right.

Q. And about Charles and his wife, did they

sign them in your presence ?

A. No, huh-uh. No.

Q. Was there any consultation between Mr.

Isham and you and Charlie together when you were

all together about that 1945 return?

A. Say that again. [957]

Q. Was there any talk between you and Charles

and Isham when you all got together to make up

the 1945 return? Were you ever together, all three

of you? A. We was never together.

Q. Never together? A. No.

Q. Did Mr. Isham ever suggest you get together ?

A. No, sir, never did.

Q. Now what conversation did you have with

Charles about employing Isham?

A. Well, it wasn't much talk about it. I just

told him that I had hired Mr. Isham, and then he

went down and what he had to say to him, I don't

know.

Q. I see. When you went down and signed the

1946 return, tell what happened. A. 1946?

Q. That would be in the spring of '47.

A. Well, that was just an estimate, wasn't it,

wouldn't it be?

Q. No, I am talking about the final return, which

is Exhibit 6, the paper I have just shown you. Did

you sign it? A. Sure.

Q. Well, tell what happened when you signed it.



884 Charles and Wallace Bateman

(Testimony of Wallace Bateman.)

A. Well, there wasn't very much said at all,

outside I [958] signed it and I asked him how much
I owed him and he said about $20.00.

Q. Did you pay Isham?

A. I give him a $20.00 bill.

Q. Was that true also in 1946, did you pay him ?

A. That's right.

Q. How much? A. Give him $20.00.

Q. Now did you pay Mr. Isham other sums, or

did you rely on Charles to pay him for the services ?

A. Well, that would be up to Charlie on that

part.

Q. Do you know whether Charlie paid him

some, too?

Mr. Erickson: Now to which we object. He
wouldn't know.

Q. (By Mr. Sherwood): If you don't know,

you can't say you heard he did or something.

A. I don't know whether he did or not.

The Court: Sustain the objection, he doesn't

know.

Q. (By Mr. Sherwood) : Showing you Exhibit

2, I will ask you if that bears your signature ? That

is the partnership return for 1945.

A. That is it.

Q. That is your signature? [959]

A. That's right.

Q. And also Exhibit 5, does that bear your

signature? A. That's right.

Q. At the time you signed these documents, were

you in the presence of Donald Isham?
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A. Right.

Q. And what discussion took place when you

signed those returns, 2 and 5? A. For '45?

Q. The Exhibit 2 was for 1945, I will first ask

you about that. That is the partnership return.

Was that signed at the same time you signed your

individual return? A. Yes, yes.

Q. Did you go over it with Mr. Isham?

A. No.

Q. You just relied on him to have it accurate?

A. That's right.

Q. Was that same situation true in 1946?

A. That's right, that is the way it has always

been.

Q. Was that same thing true when you signed

Mr. Powell's return in 1945?

A. That's right.

Q. Now, Wallace, did you at any time entertain

an intent to evade or attempt to evade payment of

income taxes to the Federal Government for either

of those years or [960] any other year?

A. I never did try to beat the Government or

anybody else.

Mr. Sherwood: That is all. Oh, I had one more

question

:

Q. When did you first learn that the Govern-

ment had drawn into question your 1945 or 1946

tax returns; that they questioned them?

A. Well, it was in 1950, I believe it was.

Q. And following that time, what efforts have

you and your brother made to provide the Govern-
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ment with full information from which your tax

liability may be ascertained?

A. Well, I don't see how a person could co-oper-

ate any better with anybody than we have tried to.

Q. Did you become aware at any time that

Charles entertained any idea to evade any income

taxes ?

A. Oh, I don't think that he would.

Q. You don't believe that, do you?

A. I don't believe that.

Q. Now about this club, Wallace, to what extent

did you go in the club?

A. Well, I would say that I have been in that

club probably in the whole time it was operating

maybe 8, 10, 12 times.

Q. Why would you go there, Wallace? [961]

A. Oh, just to be down there nosing around,

happen to be in there and go downstairs.

Q. Did you ever participate in the games?

A. No, huh-uh.

Q. Did Charles, to your knowledge?

A. No, neither one of us was gamblers.

Q. Did you ever associate with these so-called

professional gamblers, Thompson and Harry Tracy,

Goucher and Hile?

A. I don't know—I knew, I got acquainted with

Thompson and Hile. I never associated with them.

Q. How did you get acquainted with them?

A. Well, I just got acquainted with them by

going down. I was never introduced to them.

Q. You just saw them there?
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A. That's right.

Q. How many were the maximum times you

were in that club?

A. How many times I think I was in it?

Q. Yes?

The Court: Hasn't he answered that?

Mr. Erickson: He has answered.

Mr. Sherwood: I see.

The Court: That is repetition.

Q. (By Mr. Sherwood) : Mr. Bateman, did you

ever issue any orders about that club? [962]

A. No, sir.

Q. Ever hire anybody in connection with it?

A. No, sir.

Q. Did you ever authorize anyone in your behalf

to take out any interest in that club ?

A. No, sir.

Q. Did you know that Charles had any interest

in it?

A. I have learned more right here than any

other time I have ever known it.

Q. That he was the president of the club?

A. Well, I knew they had put him in the presi-

dent of the club.

Q. Who put him in as president of the club?

The Court: Does he know?

Q. (By Mr. Sherwood) : Do you know that?

A. Yes.

The Court: All right, go ahead.

Q. (By Mr. Sherwood) : Who did?
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A. I don't know who put him in as far as put-

ting him into president.

Mr. Erickson: He can't testify, he doesn't know.

The Court: No, I will sustain the objection.

Q. (By Mr. Sherwood) : [763] You were never

present at any of the meetings? A. Oh, no.

Q. You were not a member of the club?

A. Yes.

Q. You were a member of that club?

A. That's right.

Q. Who would you see down there in the club?

A. Oh, I have saw—well, offhand, there is my
neighbor, Charles Robinson, was playing rummy,

him and two other fellows, one time when I went

through. I went back to look at the boiler while I

was down there.

Q. Now describe the several means of entrance

to the club. How did you have to get into the club?

A. Well, you could go through the hotel lobby

and go back through the hall and enter the club,

or you could go through the tavern and enter the

club, or you could come in the alley part and enter

the club through the back entrance,

enter the club through the back entrance.

Q. Three entrances? A. Yes.

Q. Did you or Charles, to your knowledge, ever

get any income from that club? A. No, sir.

Mr. Sherwood: That is all. [964]
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Cross-Examination

By Mr. Erickson:

Q. What did you pay for your club member-

ship'?

A. I imagine around a dollar, two dollars. I

couldn't tell you offhand.

Q. Whom did you pay that?

A. Huh?

Q. Whom did you pay that to?

A. Well, I suppose I paid it to Al Hile. I re-

member him writing out the ticket when I went

down to the door when he let me in.

Q. And Al Hile made you a member of the

club? A. That's right.

Q. Is that one dollar or two dollars all you ever

paid to belong to the club?

A. That's all I ever remember of putting in

there.

Q. What did you belong to the club for, since

you don't gamble?

A. Oh, just—just like belonging to any other

organization, I imagine, just wanted to be a mem-
ber.

Q. Did you play the slot machines?

A. No, sir.

Q. Did you play the money dollar punch boards ?

A. No, sir, I do not.

Q. Now about these slot machines, did you ever

have a key [965] to them?

A. No, sir, I never had a key.
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Q. Who took care of them?

A. I couldn't tell you.

Q. Did your brother, Charlie, take care of the

slot machines'? A. I don't know.

Q. Now this 1944 income tax return was pre-

pared by Charlie Powell, is that correct, signed by

you, Wallace Bateman?

Mr. Leavy: May the record show, your Honor,

so we won't make continual objection, that we ob-

ject to everything on this 1944 matter?

The Court: Very well, the record may show

that.

Q. (By Mr. Erickson) : Signed by you as Wal-

lace Bateman?

A. That is my signature, yes.

The Court: You will have to speak up a little,

Mr. Bateman.

The Witness: Okay.

The Court: It is hard to hear in this room at

best, and I don't think the jurors can hear you.

The Witness: I can't hardly tell where my
voice is.

The Court: Just imagine you are talking to the

man way back there against the wall, and then the

rest of us [966] can hear.

Q. (By Mr. Erickson) : Now you will look at

that return and I will ask you some questions here.

Do you remember what information you gave to

Mr. Powell for him to prepare that return?

A. For the '44?

Q. Yes, for '44?
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A. No, I don't know that I could tell you.

Q. Did you give him the cancelled checks, the

books and records to prepare that return, or did

you just give him a slip with the information on it

that you wrote out? A. That I wrote out?

Q. Yes?

A. I never wrote out a thing to hand in to any-

body.

Q. How did Powell get the figures to put on

that return? A. Well, I don't know.

Q. Well, he didn't take them out of the thin air;

who told him what figures to put on that return?

A. Well, it has got our name on here, I imagine

that we told him.

Q. Now, not "we;" it was you that had charge

of the farm, wasn't it you that told him?

A. Yes.

Mr. Leavy: Just a moment. You are talking

about the [967] whole return, Harvey?

Mr. Erickson: I mean the income on the return.

Mr. Leavy : The farm part ?

Mr. Erickson: The farm part, yes.

A. Well, I couldn't tell you whether it was taken

down by checks or not.

Q. Well, you knew what wheat you sold in 1944,

didn't you?

A. Well, I might have at that time, but I don't

know now.

Q. Well, I mean when you made out your 1944

return, you knew what wheat you had raised in

1944, didn't you?
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A. Well, I may have had some stored.

Q. Well, you knew how much wheat you sold in

1944, didn't you, when you made out your return 1

?

A. I imagine so, yes.

Q. Well, did you tell Charles Powell how much
wheat you had sold in 1944?

A. Well, I certainly figured that, or I mean I

certainly intended to. If I didn't—now I may have

not.

Q. You think you may have not told him about

all the wheat you did sell in 1944?

A. It could have been.

Mr. Leavy: Object as repetitious and argumen-

tative.

The Court: It hasn't been answered very well

yet. I will overrule the objection.

The Witness: I don't quite get it. [968]

Mr. Sherwood: Would you ask the question

again, Harvey?

Mr. Leavy: The last question, was it answered?

The Court: Let's read the question and see if he

has answered.

(The question was read.)

The Court: I didn't get his answer.

(The last answer was read.)

The Court: He has answered it, then.

Q. (By Mr. Erickson) : Well, did you bring the

E. S. Johnston checks to Mr. Powell that you sold

wheat to E. S. Johnston?
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Mr. Leavy: Just a moment, your Honor, that

would be an absolute impossibility.

The Court: He couldn't have brought the checks

in.

Q. (By Mr. Erickson) : No, not the checks, but

did you bring a computation of those checks?

A. I don't remember.

Q. Did you bring your bank statements in show-

ing a deposit—that you deposited those checks?

A. Well, I just don't know, I just don't re-

member whether I did or not.

Q. You heard the testimony of Mr. Williams

that there was a substantial portion of the 1944

E. S. Johnston wheat [969] sales for 1944 not re-

ported. Do you have any explanation for that?

A. No, I don't have.

Q. Now, Mr. Bateman, referring to Plaintiff's

Exhibit 37 here, your bank account beginning led-

ger sheets from the bank, beginning in 1945, Janu-

ary 11, 1945, where it shows your bank balance of

$23,297.97, and into that there is a deposit made

on March 13, 1945, of $33,878.38; another deposit

on April 18, 1945, of $3,052.15 ; did you have knowl-

edge of those deposits that were made into your

bank account?

A. Oh, I imagine so, yes.

Q. Then there is another deposit on April 18,

1945, of $3,052.00, and another deposit on June

27th of $4,000.00; on July 6th, $7,000.00; August

2nd, $11,371.00; August 10th, $1,436.00; September

6th, $7,907.63, and on October 3rd, $4,538.00. And
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then there are deposits of October 13th, $14,481.00

;

another large deposit, November 26th, $11,970.00;

December 1st, $2,655.00; and December 4th, $7,-

876.00; December 6th, $10,707.00; December 8th,

$16,800.00; December 19th, $3,253.00-

Mr. Leavy : If your Honor please, may I inquire,

is this a question, or are you reading from the

exhibit %

Mr. Erickson: I am asking if he has knowledge

of those figures. [970]

A. I don't remember.

Q. Did you have knowledge of them at the time

they were made?

A. Well, if they are on my bank account, I

would have to have knowledge, but I don't remem-

ber.

Q. That is the Wallace Bateman city account

that I am referring to there. Did you have any

knowledge at all of the C. W. Bateman Hotel Ken-

newick account for '45?

A. No, sir, I didn't know anything about that, I

didn't pay any attention to it. I may have known

they had an account.

Q. Well, you were a full partner of your

brother? A. That's right.

Q. And did you know whether the hotel was

making or losing money? A. No, sir.

Q. Did you know anything about the purchase

of the hotel when you paid $60,000.00 for it?

A. Uh-huh, yes, I know that.
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Q. Weren't you interested in knowing whether

it was a winning or losing horse?

A. He had that end to run and I had the farm.

Q. Well, didn't you talk to him about it?

A. No, never asked him.

Q. Never asked him whether he was making or

losing money? [971]

A. That's right, never did.

Q. Well, now, you had all these bank deposits

to the Wallace Bateman account—let me see your

income tax return.

You report a loss here of $1,696.00. Didn't that

strike you kind of funny to report a loss like that

when you had all these tremendous bank deposits?

A. No, I never even give it a thought.

Q. That didn't concern you at all?

A. I just figured I had a tax man. I didn't

know how to make no taxes out.

Q. You figured that was Isham's business and

you were going to let him bear the responsibility?

A. No, not that. One of them things that hap-

pened.

Mr. Sherwood: What is that exhibit number?

Mr. Erickson: That is Exhibit No. 3. Let me
see the 1946 bank statement.

(Document to counsel.)

Q. Well, in 1946, you again in your own farm

account had bank deposits, February 6, 1946, of

$1,060.00

Mr. Leavy: Just one moment, Harvey. Is coun-
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sel just reading the exhibit ? My point is this, your

Honor: If it is merely time-consuming, we object,

because in '46, as I understand it, the Government

is not challenging the farm return. [972]

The Court: I didn't think so, no.

Mr. Erickson: Very well, I am glad you called

that to my attention. I didn't mean to waste time

on that.

Q. Now did Charlie Bateman ever talk to you

about the farm to find out whether the farm was

winning or losing? A. No, sir, never did.

Q. You never mentioned business when you got

together? A. No.

Q. Well, when you two brothers got together

all these times, what did you talk about, the weather

or politics?

A. Well, we probably talked about the weather

and politics, that could be.

Q. But never about income?

A. We never discussed whether I was making

money on the farm or whether he was making

money or losing money, one thing another. We
never did have a settlement from all the years we

have been together.

Q. Well, you were down there at the hotel a lot

of times. Didn't you know or weren't you inter-

ested when you signed a partnership return to

inquire to see whether there was anything to report

or not from the hotel? A. No.

Q. Well, now, about these estimates, how could

you make out tax estimates with your brother and
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sign them if you never talked to him about what

your income was? [973]

A. He takes that down to the tax man and I

take mine and that is the tax man does that.

Q. Well, now, the first estimate you prepared

was along about March, 1945, for 1945. Which tax

man did you go to? A. For 1945 tax?

Q. Yes. Your first tax check on your estimates

is dated March 9, 1945, to the Collector of Internal

Revenue.

A. That would have been to Charlie Powell.

Q. You think that Charlie Powell prepared

that?

A. Well, he is probably the one that made that

out for '44.

Q. No, an estimate payment on your 1945 tax.

It is a check that you have made payable to the

Collector of Internal Revenue. I am wrong about

the date ; it is March 13, 1945. It is signed by Wal-

lace Bateman for a thousand dollars. Who made

out that estimate? Did you make it out?

A. I didn't make it out.

Q. Well, how did you know, then, what to put on

the check, what figure to fill out? You have a

thousand dollars here.

A. I didn't make that check out.

Q. Well, you signed it. Would you have signed

it if it had been $10,000.00 or $100,000.00? [974]

A. Yes, I would have. Whatever they put in

front of me, I sign.

Q. If there was $100,000.00 there, you would

have still signed it and sent it in?
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A. Well, I imagine I would still sign it.

Q. Well, do you know who made this check out?

A. Well, if that is '44, it would have to be

Charlie Powell.

Q. No, this is dated March 13, 1945, $1,000.00.

A. Oh, that was when Charlie Powell—there, I

think that is Jessie Kinney's writing (indicating).

Q. Did Jessie Kinney make out the estimate?

A. No, huh-uh, she made out the check.

Q. Who made out the estimate?

A. Well, it must have been Charlie Powell.

Q. Then, did you go to Charlie Powell again on

June 15, 1945, when there was a check for $1,500.00

to the Collector? Who made that out?

A. Well, I don't know.

Q. Well, whose writing is that on the check?

A. Well, that would be—I couldn't tell you, not

on that one there. It don't look like that writing

on there.

Q. Well, you have raised the figure from

$1,000.00 to $1,500.00. What was said about raising

that figure at the time you signed this check?

A. Well, I don't even know that. [975]

Q. In other words, you are supposed to estimate

on a quarterly basis, aren't you, one-fourth each

quarter ?

A. That would be—that probably is a quarter,

then.

Q. Well, you have raised from $1,000.00 to

$1,500.00.

Mr. Leavy: If your Honor please, he said he



vs. United States of America 899

(Testimony of Wallace Bateman.)

didn't make the check out. If he didn't make the

check out, he didn't raise it.

The Court: Well, I think you are talking about

the check was in this larger amount.

Mr. Erickson: The check was in the larger

amount, yes, of $1,500.00, for the second quarter

estimate.

Q. How do you explain that?

A. Well, I don't know nothing about tax and

that is hard for me to try to explain anything.

Q. Well, who told you to increase the amount

from $1,000.00 to $1,500.00?

A. Well, I wouldn't know that now.

Q. Well, did you file an amended estimate, then,

in June and believe that your tax would be greater

for 1945 so you would make a greater quarterly

payment ?

A. Well, I imagine the tax man told me how

it would be done, that is the only thing I would

know.

Q. Which tax man?
A. Well, whoever made that out—Powell.

Q. You think that Powell made that June 15th

estimate out? [976]

A. Well, I couldn't tell you.

Mr. Leavy: I think the record should be clari-

fied. Counsel is not holding an estimate, as he says,

in his hand; he is holding a check in his hand,

which counsel knows is not an estimate.

Mr. Erickson: That's right.

The Court: Yes, he is holding a check. Go
ahead.
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Mr. Erickson: I am holding a cheek that is a

payment on an estimate.

Q. Do you know which accountant told you to

pay $1,500.00?

A. Well, I can't get that through my head.

The Court: You will have to speak up or not

say anything. If you want to think, do it to your-

self. If you want to talk, speak up so we can hear.

A. I don't know, I don't know.

The Court: He says he doesn't know. All right,

go ahead.

Q. (By Mr. Erickson) : Now the 1946 return

showed an income for you of $4,479.36 and the same

for your wife. Did you discuss any of those re-

ceipts on there with your brother, Charlie, for that

year? A. No.

Q. Did you discuss the question of whether or

not the partnership return for that year was cor-

rect, for [977] Bateman Brothers, Kennewick Ho-

tel, and signed by Wallace Bateman? Did you dis-

cuss that partnership return, Plaintiff's Exhibit 5,

with your brother, Charlie? A. No.

Q. Before you signed it? A. No, sir.

Q. Well, how come you signed it instead of

Charlie? A. Well, I don't know.

Q. Did you read this before you signed it?

A. No, sir.

Q. You didn't read any of your tax returns for

either '45 or '46 before signing them?

A. I have never read of any one year, I have

never read the tax on it.
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Q. Do you do business in buying and selling

your farm commodities without reading?

A. I buy farm equipment, I go down there and

buy it and pay them whatever they ask.

Q. Do you go to the bank and sign notes with-

out reading them? A. Yes, I do.

Q. Do you sign mortgages and conditional sales

contracts and purchase orders without ever read-

ing them?

A. Well, I do. That stuff I don't get into very

heavy.

Q. How do you know what you are buying or

what you are [978] selling if you don't read what

you are signing?

A. I usually have a lawyer to represent me and

tell me.

Q. Every time you buy or sell something you go

to a lawyer?

A. Well, I do like going in to buying real estate

or anything like that.

Q. No, but I mean buying a tractor or a Cadil-

lac or a Packard car, do you go to a lawyer every

time ? A. No.

Q. Well, then, you read what you are doing be-

fore you sign it, don't you?

A. I have never had to sign anything like that.

Q. Well, do you want to make a statement that

you never read your business documents before you

sign them here?

A. I leave a lot of that up to the fellow I am
dealing with.
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Q. You rely upon the honesty and integrity of

whomever you are dealing with and never read;

you sign where he tells you to sign?

A. In my community that I am in, that is all

right, and I don't buy outside of the community.

Q. Well, now, Mr. Bateman, you knew that

yourself and Charlie bought the Kennewick Hotel

in 1945 and agreed to pay $60,000.00 for it, didn't

you? A. That's right. [979]

Q. You knew that you paid for it in full—well,

you made the agreement in 1944 to buy it, didn't

you?

A. We made the agreement, it was in 1944, I

believe it was.

Q. Then you paid for it in full in 1945, didn't

you? A. Yes, I believe that's right.

Q. And the purchase price was $60,000.00?

A. That's right.

Mr. Erickson: Let's see the farm book here.

(Document to counsel.)

Q. I will refer you to Page 5 of this farm book

under a column listed "Deposits," and ask you

whether or not a check is shown there dated Au-

gust 2, 1945, in the sum of $11,371.29 by E. S.

Johnston & Company?

Mr. Leavy: If your Honor please, the exhibit

speaks for itself. The witness should not read from

the exhibit; it is the best evidence now.

The Court: Well, if you want to direct his at-

tention to it for the purpose of further examina-

tion, that is all right.
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Q. (By Mr. Erickson) : Yes, I want to direct

your attention to that exhibit for the purpose of

further examination, and ask you if that check I

read is on there?

A. What was that? [980]

Mr. Leavy: If your Honor please

Q. (By Mr. Erickson) : If it isn't on there, I

am asking you?

Mr. Sherwood: It isn't a check, it is an entry,

isn't it?

Mr. Erickson : An entry in the book, yes.

Q. Is there an entry in that book of receipt of a

payment from E. S. Johnston & Company of $11,-

371.29? A. No, I don't see it.

Q. Is there an entry on that book of a check

dated Auugst 8, 1945, in the sum of $1,436.28, from

E. S. Johnston & Company?

A. Well, I don't even know how to look it up.

Q. Well, do you see it listed there under the

column of receipts?

The Court: I don't think you should just ask

him about things that the exhibit shows unless you

wish to interrogate him further with respect to it.

Mr. Erickson: Yes.

The Court: You can ask him why or something

of that sort.

Mr. Leavy: If it isn't there, I will stipulate it

isn't there, if you want to.

Q. (By Mr. Erickson): Well, I will ask him
whether or not that book shows [981] the follow-

ing three checks: A check for $776.91—receipts,
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rather than checks—the receipt of $776.91 from

Campbell's Custom Cannery; $69.73 from the Walla

Walla Canning Company, and $189.06 from the

Hewes Brokerage Company?
The Court: Hasn't it been brought out in the

testimony that they are not there?

Mr. Sherwood : We will admit they are not, your

Honor.

The Court: All right, go ahead, if you want to

ask why.

Q. (By Mr. Erickson) : All right, why aren't

those checks on there?

A. Well, I don't know why they are not on

there.

Q. Well, there wouldn't be any way of getting

them in your income receipts for 1945 if they

weren't on there, would there?

A. That would have to be right, I think.

Q. Now what information did you take to Mr.

Isham? Did you take that farm book to him?

A. This farm book?

Q. Yes?

The Court: What year are you referring to?

Mr. Erickson : For 1945.

Q. For 1945, when you went to him in Febru-

ary, 1946?

A. This is the book I taken down. [982]

Q. Did you take that to him February, 1946 or

a later time in 1950 or some other year?

A. I taken that box of stuff down and this book

in February of '46.
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Q. How do you fix the time?

A. Because I taken it down just shortly after I

saw Mr. Doering and made a deal for him to take

care of my tax.

Q. By the way, you loaned Mr. Doering a sub-

stantial amount of money, didn't you?

A. I don't know, I loaned him some money.

Mr. Leavy: That is improper cross-examination

and completely immaterial.

Mr. Erickson : To show in this period of time he

had substantial income.

Mr. Leavy: All Mr. Doering did was tell him

Mr. Isham would make out the tax return.

The Court: Well, I will sustain the objection to

that.

Q. (By Mr. Erickson) : Are there any check

marks or writings on that book that Mr. Isham

made in 1945—in the year 1946?

A. I wouldn't know, I don't know nothing about

books.

Q. Can you see any markings or anything other

than that of your wife on the book any place?

Mr. Sherwood: May the record show that that

is a book containing many pages. He couldn't tell

you without going [983] through it.

Mr. Erickson: Well, I assume he has looked at

it before this.

Mr. Leavy: I don't think he has ever been

through it.

A. I don't pay no attention to it.

Q. (By Mr. Erickson) : Did you get a letter
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from a Deputy Collector of Internal Revenue in

December, 1948, by the name of Newell advising

you that your 1945 return was under investigation I

A. Well, that is the first time I heard it right

there.

Q. You don't remember of getting the letter,

then? A. No, I don't.

Q. In your bank balances here, Plaintiff's Ex-

hibit 37, you start out on January 11, 1945, with a

balance of $23,297.97. Then on March 15th, the bal-

ance went up to $50,869.04. How do you account

for your bank balance increasing that rapidly, and

have you any explanation for that?

A. Not

Mr. Sherwood: Which bank balance is that?

Mr. Erickson: The Wallace Bateman account.

The Court: In what bank is that?

Mr. Erickson: In the National Bank of Com-

merce, Kennewick. [984]

A. Not unless it is wheat sales, is all I know.

Q. And then the account drops down to a June

15, 1945, balance of $2,965.00

Mr. Sherwood: What date?

Mr. Erickson: June 15, 1945.

Q. And then on December 26th is the last item,

there is a balance of $45,176.95. That indicates an

increase there in that one account during that year

of over $22,000.00.

Mr. Sherwood: Is this argument or a question?

Mr. Erickson: No, this is a question.
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Q. Did you reconcile that with your income tax

return ?

A. I don't know; too many figures for me.

Q. Did you ever reconcile the bank accounts of

your partner, Charles Bateman, or C. W. Bateman,

Hotel Kennewick account?

Mr. Leavy: He has

The Court: He said he didn't know anything

about those bank accounts a number of times.

Mr. Erickson : That is all, then. [985]

Redirect Examination

By Mr. Sherwood:

Q. Mr. Bateman, on the 1945 income tax return,

which is Exhibit 2, I notice that the gross profits

are shown to be, as I understand the return,

$83,014.39. At the time you signed this rather in-

volved return, did you understand what made up

all of those items? A. No.

Q. The total? A. I wouldn't know.

Q. You will have to speak up loudly.

A. I wouldn't know.

Q. You assumed that represented all of your

farm income?

Mr. Erickson: To which we object as leading

and suggestive.

The Court: Yes, it is leading. I will sustain the

objection.

Q. (By Mr. Sherwood) : What did you assume

that item of gross income represented of $83,000.00?
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A. Well, I thought it would represent wheat.

Q. It would represent all of your wheat?

A. Well, it would represent everything that we

had sold.

Q. Did you try to give your tax man all of your

sales %

A. I tried to give them everything for taxes

that I know [986] of. We didn't try to hide any-

thing.

Q. If any amount of wheat was not in that

return, it was through inadvertence on your part?

Mr. Erickson: To which we object as leading.

The Court: That is leading. Sustain the objec-

tion as a leading question.

Mr. Sherwood: I believe that is all.

The Court: Any other questions?

Mr. Erickson: That is all.

The Court: That is all.

(Witness excused.)

It is too late, I think, to start another witness

now, and, as I told you, gentlemen, you will be

excused now until Monday afternoon at 1 :30. I will

repeat that, we all will come back next Monday,

February 2nd, at 1:30 p.m., and we will continue

the case at that time. The jury will be excused

until that hour.

(Whereupon, the trial in the above case was

adjourned until 1:30 o'clock p.m. Monday, Feb-

ruary 2, 1953.) [987]
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Monday, February 2, 1953—1:30 P.M.

(The trial in the above cause was resumed

pursuant to adjournment, all parties being

present as before, with the exception of Mr.

Sherwood, who appeared as the examination

of the first witness was getting under way.)

The Court: It is a little ahead of time, accord-

ing to my watch. I thought maybe my watch was

slow.

Mr. Leavy: We can proceed.

The Court: Are you ready to proceed?

Mr. Leavy: Yes. Call Mr. Memi.

FRED NIEMI
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Leavy:

Q. Will you state your name?

A. Fred Memi.

Q. And what is your occupation, Mr. Memi?
A. I am a certified public accountant.

Q. Where do you practice your profession?

A. I have a partnership with offices in Walla

Walla and Kennewick. [988]

Q. And what experience have you had as an

accountant, a certified public accountant?

A. I have been a certified accountant since 1928.
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Q. And have you personally practiced your pro-

fession in Walla Walla since 1928?

A. No, I have been here since September of

1932.

Q. You have been continuously here for the past

20 years, then? A. That's right.

Q. Now, during that time, have you had any

extensive experience in the preparation of income

tax returns for business men and for wheat

farmers %

A. Yes, I have done general tax practice for

this area, which would include quite a bit of work

for farmers and general business.

Q. Now, you state you have an office in Kenne-

wick now?

A. That's right, since the latter part of Novem-

ber in 1950, we have had an office there. I have

been in that area, that is, by commuting, been

working in that area since about 1933.

Q. And who is in charge of your Kennewick

office at the present time?

A. Ralph Scott. He is a partner in the firm in

charge of the office.

Q. Now I believe you said you did have some

practice in [989] the Kennewick-Pasco area in

1945, '46, '47?

A. Yes, we had a few farmers in the area and

some business houses and we did some auditing for

the labor unions in that area.

Q. And did you maintain any office in that area

at that time?
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A. No, not—we had it in November, '50.

Q. Do you know of your own knowledge what

the situation was in 1945 and 1946, the spring of

1946 and the spring of 1947, in the Pasco-Kenne-

wick-Richland area, with respect to the availability

of competent accountants'?

Mr. Erickson: To which we object as incom-

petent and immaterial.

The Court: Overruled.

A. Well, there was a great lack of accountants

generally. As I recall, there were no certified pub-

lic accountants in that area. I think that the closest

place you could have engaged one would have been

out of Yakima, Spokane or here in Walla Walla.

I don't know of any licensed accountants in the

area, L.P.A. There may have been some, but to

my knowledge, I don't know of any. There were

very, very few accountants in that area until after

the war, due to the fact that—well, all the young

fellows were pretty heavily in the services at that

time, of course, and the great [990] need for ac-

countants by the Government.

Q. What was your own position during that

period of time with respect to the volume of work

and the personnel you could employ to handle the

work?

A. Well, we were extremely busy in those years

due to, not only income tax, but on general Gov-

ernment work, on sales work, prices, labor controls

and Government contract acquisition work, besides
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income tax work, so we were very, very busy dur-

ing that period.

Q. Were you in a position during that period

to take on new accounts in the Pasco-Kennewick

area? A. No, we were not.

Q. Do you know, Mr. Niemi, where the next

closest available certified public accountant would

have been?

A. Oh, I mentioned before the Yakima or Spo-

kane here.

Q. Mr. Niemi, you stated that you have pre-

pared income tax returns for many wheat farmers

and ranchers over the past few years. I will ask

you, in your experience from actual handling of the

returns, do the majority of clients ever read their

return at the time they sign it?

Mr. Erickson: To which we object.

The Court: Yes, I will sustain the objection to

that. [991]

Q. (By Mr. Leavy) : Let us suppose as a hypo-

thetical matter that we have a tax depreciation

schedule on a tax return—no, let us suppose that

we are to set up a depreciation table on a tax

return involving capital assets, some of which have

been acquired in previous years. Would it or would

it not be possible to prepare such a return unless

you had the previous year's depreciation schedule

before you?

Mr. Erickson: Object as not a proper matter

in this case, incompetent. Depreciation is not an

issue.
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Mr. Leavy: The 1945 depreciation schedule is

in evidence and there has been a reference made

to the 1944, and Mr. Isham has testified, as I re-

call, your Honor, that he did not have the 1944

schedule before him.

The Court: Well, I will overrule the objection,

then. I don't know what bearing it has.

A. Generally, it is necessary to have the previ-

ous year's depreciation schedule to prepare the

schedule for the year in question, because the de-

preciation schedule for any one year calls for the

depreciation in prior years as a part of the sched-

ule, so, of course, it would necessarily mean that

you should have the schedule for prior years.

Q. (By Mr. Leavy) : Would it be possible,

then, Mr. Niemi, to compute the [992] depreciation

previously allowed or allowable, if you knew the

capital items, and make that tie in with the previ-

ous depreciation schedule?

A. If a person knew the items, they could esti-

mate what might have been in the previous return

without seeing it, but

Q. What would be the variable factor there that

would cause any trouble?

A. The life expectancy of the particular item

being depreciated.

Q. In other words, the amount of depreciation

allowable or allowed in previous years would vary

with the life expectancy of the capital asset?

A. That's right.
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Q. And would two people ordinarily choose the

same life for a variety of capital assets?

A. Oh, there are certain standards on auto-

motive equipment, but when it comes to the life

of such items as buildings and sheds and barns, it

is pretty hard to say just what some other person

might estimate to be the life, particularly if that

equipment is in a used condition.

Mr. Leavy: I think, your Honor, we would like

to make an offer of proof with respect to the other

matter that the Court ruled we could not ask ques-

tions on. [993]

The Court: All right. The jury will retire,

then.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement :)

Mr. Leavy : The defendants offer to prove, your

Honor, by this witness that it is the standard,

customary practice of wheat farmers and ranchers

who have their returns prepared by an accountant

to not look at the return, but merely to sign the

return, and when it is suggested to them by the

accountant that they go over the return with them,

to state something to the effect that "We are rely-

ing on you on this return," and not to look at

it and to merely write out a check for whatever

amount the accountant advises them is the amount

of the tax they are to pay. That is the offer of

proof.
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I might state the reason that we feel it is perti-

nent, your Honor, is that the good or bad faith of

the defendants is a fundamental issue in this case,

in that they have claimed that they merely took

their tax accountant's statements and did what he

told them to do, which would be in good faith, if

that is a common thing for a person to do.

The Court: Does your offer cover any account-

ant, whether he is a certified public accountant or

—

what is the other title you mentioned?

Mr. Leavy: Licensed public accountant. [994]

The Court: L.P.A., or simply a vest-pocket

accountant %

Mr. Sherwood: Tax consultant.

The Court: Yes, tax consultant.

Mr. Leavy: Our feeling with respect to good or

bad faith would be that a jury could logically con-

clude that any person who called himself a tax con-

sultant would be in the same category in the ordi-

nary wheat farmer or rancher's mind as a certified

public accountant ; that the ordinary man would not

appreciate the differential between the two.

The Court: Well, I will sustain an objection,

unless you are conceding that it is admissible.

Mr. Erickson: No, I take the position that it is

not admissible what the practice is in the commu-

nity. This return certified that the person who
signed it has read it.

The Court: Yes. All right, the offer will be

rejected and the objection will be sustained.

Bring the jury in.
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(Whereupon, the following proceedings were

had in the presence of the jury:)

The Court: All right, proceed.

Mr. Leavy: You may cross-examine. [995]

Cross-Examination

By Mr. Erickson:

Q. Well, Mr. Memi, there are C.P.A.'s and

L.P.A.'s, is that correct, and an L.P.A. is a licensed

public accountant? A. That's right.

Q. And then are there other classes of account-

ants recognized, too?

A. There are public accountants. However, they

will all become licensed public accountants so that

there will be just two accountants in the State of

Washington, C.P.A.'s and L.P.A.'s.

Q. Well, in 1945, '46, there were just the

L.P.A.'s and the C.P.A.'s, and then the general

accountants %

A. That's right. Now to explain that situation,

in 1948 they have passed a law in the State of

Washington regarding public accountancy. Prior

to 1948, you could engage in accounting practice

without any license of any type
;
just anybody could

go into accounting practice and prepare tax returns

;

but since 1948, you have to either be an L.P.A. or

a C.P.A.

Q. To get a license? A. That's right.

Q. Now in your experience in 1945 and 1946,
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were there people besides L.P.A.'s preparing tax

returns in the [996] Kennewick area?

A. Oh, yes, there were, I think.

Q. There were other people besides licensed

accountants? A. Evidently, yes.

Q. In fact, there were signs up in Kennewick

at several places, were there not, "Tax Returns

Prepared Here," and so on?

A. I imagine there were. I can't remember that

far back just seeing something seven years ago.

There probably were signs.

Mr. Erickson: That is all.

Redirect Examination

By Mr. Leavy:

Q. Mr. Memi, you haven't been involved in this

matter at all until yesterday, actually, were you?

A. That's right.

Q. We just asked you to come for this one pur-

pose.

Mr. Leavy : That is all.

The Court: That is all.

(Witness excused.)

Mr. Sherwood: Mr. Kalivas. [997]
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SPIRROS J. KALIVAS
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood:

Q. Your name, please?

A. It is Spirros J. Kalivas.

Q. Where do you live, Mr. Kalivas?

A. Tacoma.

Q. And your occupation?

A. Conferee under the Director of Internal Rev-

enue.

Q. Is that in the office of Collector of Internal

Revenue for this collection district?

A. A former Collector's Office of this district;

yes, sir.

Q. Now the Director of Internal Revenue?

A. Yes, sir.

Q. How long have you been so employed?

A. Seventeen and a half years.

Q. And were you in that office during the years

1945, 1946? A. Yes, sir.

Q. And when did you first become acquainted

with Mr. Don C. Isham?

A. Oh, between four or iive years ago, I pre-

sume.

Q. And on how many occasions did he discuss

with you, [998] without relating the discussion, the

Bateman brothers' income tax returns for the years

1945 and 1946?
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A. Well, it is difficult to answer. He called on

me several times. By telephone, mostly by tele-

phone.

Q. Mostly by telephone. And did he call on you

personally, also?

Mr. Erickson: Now I am going to object unless

the time is fixed here for these calls.

The Court: The approximate time should be

fixed.

Q. (By Mr. Sherwood) : Will you, to the best

of your knowledge, fix the times of those calls and

those personal visits relative to 1945 and 1946 tax

matters of the Bateman brothers?

A. It seems to me in the approximate time, I

think I have a letter in the case here, probably in

the latter part of 1950.

Mr. Erickson: I am going to object to any calls

or conferences in 1950.

Mr. Sherwood: I would like Exhibit 16.

Q. First, what were your duties there in the

office of the Collector? A. Conferee.

Q. To confer about disputed tax matters?

A. Yes, sir.

Q. Showing you Exhibit 16, does that bear your

signature? [999]

A. Yes, sir; that is my signature.

Q. And you directed that by U. S. mails to Don
C. Isham on or about the date it bears?

A. Yes, sir.

Q. It bears date September 12, 1950?

A. Yes, sir.
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Q. Had Mr. Isham been in your office conferring

about the Bateman brothers' tax matters for 1945

and 1946 just prior to the time of the writing of

that letter?

A. I don't believe he personally visited me; I

think he called me on the telephone several times

on it.

Q. You had talked to the Deputy Collector prior

to the writing of that letter about these matters, the

Bateman brothers' tax returns for 1945 and 1946?

A. To my knowledge or to my recollection, I did

never discuss the case with the Deputy Collector.

Q. This letter, which is Exhibit 16, refreshing

your recollection, reads in part as follows (reading) :

"Please be advised that we have discussed

the case with the Deputy Collector and we are

confident that he will cooperate to the fullest

extent with both you and the taxpayers in

doing a satisfactory audit of all returns in

question.
'

'

Is it possible that you had talked to the Deputy

Collector ?

A. Probably in a routine manner, sir. [1000]

Mr. Sherwood: That is all.

Cross-Examination

By Mr. Erickson:

Q. Is that Plaintiff's Exhibit 16 a form letter,

Mr. Kalivas, or is it a usual matter to send out a

letter like that? A. It is a form letter.
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Q. What is the purpose of sending that letter

out?

Mr. Sherwood: Object to that; the letter speaks

for itself.

The Court: Let's see that.

(Document to Court.)

I think I will sustain the objection to that.

Q. (By Mr. Erickson) : What years did Mr.

Isham telephone you about, if you know?

A. About this case?

Q. Yes, about what tax years?

Mr. Sherwood: Object to that, as I have asked

only about 1945 and 1946. I object to any inquiry

except about those two years.

The Court : Well, I think he should be permitted

to inquire as to what this letter pertains to. That

has been the subject of interrogation. I will over-

rule the [1001] objection.

Q. (By Mr. Erickson) : What years does that

letter pertain to, Mr. Kalivas?

A. I don't believe that Mr. Isham ever men-

tioned the years involved. I know that he was

—

there was more or less of an examination

Mr. Leavy : Just a moment. If he had not men-

tioned the years involved, then how could the wit-

ness say?

Mr. Erickson: Mr. Sherwood is questioning this

witness.

The Court: Yes, I think he is.

Mr. Leavy: All right.
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The Court: Can you answer what years were

involved here, Mr. Kalivas?

A. At that time, I don't recall that Mr. Isham

had ever mentioned the years involved, just the

case. Or if he did mention it—I pass.

Mr. Erickson: That is all.

Redirect Examination

By Mr. Sherwood:

Q. Mr. Kalivas, you say this is a form letter.

Isn't it true that your form letters are usually

multigraphed or mimeographed letters'?

A. Well, I mean what we mean by form letter

is the wording [1002] of it is in more or less of a

form.

Q. Of a form?

A. Of a form, that's right.

Q. But that was a little more intimate than the

usual form letter, was it not, to Mr. Isham? You,

for instance, say: " Enclosed find a power of attor-

ney." It is granted to Mr. Isham for the taxpayers.

And you go on to say: "We have discussed the

case with the Deputy Collector," and so on, "and a

satisfactory audit will be arranged. '

' Is that a form

letter?

A. Well, sir, quite often a taxpayer may be

having a little difficulty with the Deputy and it was

the customary—they usually referred it to the Col-

lector and we tried

Q. To straighten those matters out and assist

the taxpayers? A. Well, that's right.
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The Court: I think there may be some difficulty

in the definition of terms here, whether it is a rou-

tine letter or a set form.

A. I would say it is a routine letter.

Q. (By Mr. Sherwood) : Routine letter, rather

than a form letter, probably?

A. That's right, routine letter.

Q. But it was intimately addressed to Mr. Isham

as [1003] representing the Bateman brothers as

taxpayers ?

A. Well, I wanted to return the power of attor-

ney; I did not want it in my office.

Q. He had left there with you a power of attor-

ney? A. He mailed it in, as I recall.

Q. He mailed it in? A. Yes.

Mr. Sherwood: That is all.

Mr. Erickson: That is all.

The Court: The witness may be excused, then,

I assume?

Mr. Sherwood: Yes.

The Court: From further attendance here.

(Witness excused.)

Mr. Leavy : Call Mr. Reha.
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JOHN J. REHA, JR.

called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Leavy:

Q. Please state your name.

A. John J. Reha, Jr.

Q. And what is your occupation, Mr. Reha?

A. Presently, I am engaged in the practice of

law.

Q. Are you a member of the Bar of the State

of Washington! [1004] A. I am.

Q. Will you state to the jury, in general, your

educational background, Mr. Reha?

A. I graduated from Gonzaga University in the

year 1939 with a business administration degree,

in which I specialized or majored in accounting. It

just happens that Mr. Deschenes, the Government

attorney, and I were in a number of accounting

classes together.

After I received my business administration de-

gree, I continued on and took my degree in law

and graduated from the university with my bachelor

of law degree in the year 1942, in May of '42. How-
ever, prior to obtaining my degree in law, which

is a night school at Gonzaga, Mr. Deschenes—which

is again just a coincidence, but we were good friends

in school—we happened to be called to the Treasury

Department as Deputy Collectors on the same day

in February of 1942 and we started out together
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working as Government Treasury Department offi-

cials together.

I did receive my degree in law in May of '42 and

was immediately called into military service with

the United States Navy. And during my time in

the Navy, after returning from sea, I happened to

be stationed in the State of Washington and in the

year 1946, while I was still in military service, I

took the bar [1005] examination given by the Wash-

ington State Bar Association and qualified to pass

the bar and was then able to qualify to practice law

as an attorney.

Being discharged from military service in 1946,

I did not go into the practice of law, but returned

and served with the Treasury Department as a

Revenue Agent. My post of duty was in Tacoma
and, as a Revenue Agent, I examined and investi-

gated income tax returns of corporations and indi-

vidual proprietorships who qualified for Agent

examinations. That is, by saying qualifying for

Agent examination, an individual didn't qualify

unless their gross income exceeded $50,000.00. That

was the policy that was established in the Treasury

Department to distinguish Agents' returns from

Collectors' returns.

Q. What was your position with the Bureau of

Internal Revenue?

A. I was a Revenue Agent there in Tacoma.

That was my position.

Q. Did you do any legal work as an employee

of the Bureau of Internal Revenue?
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A. I assisted and gave legal advice and counsel

in the Tacoma Office whenever questions of law

came up in the course of examinations by the other

Agents.

Q. During what period of time were you with

the Bureau of [1006] Internal Revenue 1

?

A. Pardon?

Q. During what period of time were you with

the Bureau?

A. I resigned from the Treasury Department in

July of 1949. I don't want you to misunderstand

me in my saying that I gave them advice. I wasn't

engaged as an Agent as an attorney, but because

of the fact that I had my legal degree, questions

of law would necessarily be answered by me in the

office, we eight Agents in the Tacoma office.

Q. During that time, did you become thoroughly

familiar with the policies and regulations of the

Bureau of Internal Revenue? A. I did.

Q. Since July of 1949 when you resigned, what

have you done?

A. I have been in the private practice of law

and specializing in tax work.

Q. In connection with your current practice of

law, do you keep up with the Internal Revenue's

regulations ?

A. I attempt to. Of course, right now the

Bureau is in a state of reorganization and it is

rather difficult to keep up with just what the pro-

cedure will be in the newly organized Treasury

Department, but I am well acquainted with their
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procedures back in the year in [1007] which this

particular case is involved.

Q. Are you familiar, Mr. Reha, with the

Bureau's policy since 1945 with respect to the

maintenance of the returns as filed and keeping

them intact as filed?

A. Yes. Not only the procedure and policy of

the Department, but also an order that the returns

should, when placed in the hands of the Agents or

examining officers, be kept intact at all times.

Q. You say an order; what do you mean when

you refer to an order? A. Pardon?

Q. You say an order; what do you mean by

that?

A. Well, it is one of the rules, our rules or

directions, that the examining officers have, that

they should keep those returns intact.

Q. Do you agree with Mr. Burdick, who testified

here, that it is a cardinal rule that the returns be

kept intact? A. That is right.

Q. There have been several references here to

Form 872, a Bureau form. Will you tell the jury

what a Form 872 is?

A. Well, a Form 872 is a form—it bears various

colors, depending on the particular year that the

form is applicable to, and it is only for purposes

of [1008] identification in the Bureau itself to any

particular year. And this form is originally issued

by the Department, by the Treasury Department.

Of course, I am used to just referring to the Treas-

ury Department as the Department, because I guess
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having been with the Treasury Department and the

one place that I do most of my business, so I just

call it the Department. The Treasury Department

issues this 872 to the examining officer who has a

particular return for examination, and when they

feel that they can't get out to examine the return

within the statutory period required, they will ask

the taxpayer to sign this form, which extends the

period in which the examining officer can make an

examination of the return.

Q. Just a moment. You have referred, Mr.

Reha, to within the statutory period. That is the

statute of limitations, you mean?

A. That's right.

Q. What is the statute of limitations in a civil

action %

A. In a civil action? Well, now, I think I will

have to distinguish there for you. Ordinarily, the

Treasury Department, under the law, has three

years in which to make an examination of a tax-

payer's return

Q. Just a moment. Three years from when?

A. Three years from the date that the return

is due, which [1009] is March 15th of every calen-

dar year, unless the taxpayer should happen to be

on a fiscal year accounting period. These taxpayers,

being on a calendar year accounting method, would

have to report their return on or before March 15th

of the year following the close of their calendar

year.

Q. Now you said the 872 is used
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A. To extend that period an additional 15

months so that the Agent or the investigating offi-

cer can examine the return and assess a deficiency

if the results of examination would disclose that a

deficiency should be assessed.

Q. Now, in other words, the taxpayer waives the

statute of limitations for 15 months?

A. That is correct; he extends it.

Q. Can a successive 872 be used?

A. They can.

Q. Assuming the taxpayer will sign them?

A. That is right.

Q. Now is the criminal statute of limitations

the same as the civil, or is it a different period?

A. No, the criminal statutory period of limita-

tion is a six-year period and it is six years from

the due date of the return or the date that the

return is actually filed, whichever is sooner. [1010]

Q. Now are you familiar, Mr. Reha, with what

the Bureau's rule is with respect to attaching or

not attaching the Form 872 when secured to the

return itself?

A. Would you repeat that question, please?

Q. Are you familiar with the Bureau's rules

with respect to the attachment of or not attaching

the Form 872 when secured to the return to which

it relates?

A. In that respect, the Department has—it

might be peculiar to the Agents at that office, but

we have definite orders that once the 872 was re-

turned, it should be attached to the return that we
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have in the file for examination so that it would

then become a part of that file. It was as a pre-

cautionary measure because, once the 872 would be

lost or would be misplaced, of course, the Treasury

Department's basis for assessing a deficiency would

then be lost with the loss of the 872 form.

Q. Now let us suppose a hypothetical situation,

Mr. Reha, in which the three-year statutory period

is about to expire and the taxpayer is requested to

sign an extension or an 872 and the taxpayer re-

fuses to do so. Do you know of your own knowledge

and experience what the Bureau's policy would then

require the employees to do?

A. It is not only a Bureau policy, but it is a

step that [1011] every investigating officer must

do, in the event that a Form 872 is not signed. The

examining officer must immediately take steps to

determine if a deficiency is assessable, and the Gov-

ernment, generally, in a case where the taxpayer

refuses to sign the 872, because of the closeness of

the statutory period running, the Government

Agent is directed to assess a deficiency that will

protect the interests of the Government as far as

their tax liability is concerned. In other words, the

Agent isn't directed to make an extensive examina-

tion, but to assess a tax that will protect any tax

that the Government feels might be due it in regard

to the particular year's return.

Q. In other words, a tax large enough to cover

anything that might be discovered when they have

had the audit? A. That is correct.
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Q. Now would the same situation obtain if an

872 were signed and then, just before the 15-month

period expired, a further 872 was requested of the

taxpayer who then refused to sign it?

A. That is right.

Q. Now from your experience and training with

the Bureau and your education, can you state what

the immediate effect would be after the deficiency

assessment you have referred to to protect the Gov-

ernment was made, [1012] what then occurs?

A. After the deficiency—well, I probably should

state it this way: The examining officer establishes

a deficiency assessment which he feels will protect

the Government against the particular return that

is filed. He will then make his report to the office

and that report will then be sent to the Collector's

Office. In these particular years, it was sent to the

Collector's Office; now it is the Director. And a

90-day letter is issued to the taxpayer advising

them of the deficiency set up as a result of this

Agent's report.

Q. Mr. Deschenes has testified, Mr. Reha, that

a 90-day letter was sent covering the year 1945 to

the defendants in this case. Will you explain what

a 90-day letter is? First, have you seen the actual

90-day letter that was sent? A. I have.

Q. And did that letter have anything to do with

your employment in this matter?

A. It was the cause of

Q. Just yes or no.

A. It was the cause of my employment.
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Q. What is a 90-day letter % What does it do %

Mr. Erickson: I am going to object to going

into this any further, because the 90-day letter re-

lates solely to a [1013] civil collection process and

we are not going to try this case on a civil collec-

tion basis.

Mr. Leavy: May I

The Court: Well, I will ask the jury to step out

again, then.

Mr. Leavy: I don't want to say anything in

front of the jury.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement :)

Mr. Leavy : It is our position, your Honor, that

the Government has opened a good many subjects

here. First, they have opened a lot of subjects go-

ing to good faith, over our objection, and that we

have to rebut. And, secondly, they have opened by

their own witness the matter of the 90-day letter

and of the assessment. It is our contention that

we have the right to show this, and the reason we

feel it is so important is this, your Honor, is that

Mr. Reha can testify that he did advise the tax-

payers that when a 90-day letter is sent, if you file

a petition in the Tax Court within your 90-day

period of time—first, if you don't, they just assess

that much and that is what you pay. But if you

do, you force a complete audit, and no person who

is attempting to defraud the Government is going
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to, if there is a lot more money involved, if he is in

bad faith, is ever going to force an audit of the

return by [1014] filing a petition in Tax Court, so

that this goes very directly.

So your Honor will be fully advised, what did

occur here was that a 90-day letter was sent and

an assesment was made on that. I don't recall the

exact amount.

The Witness: I have the amount.

Mr. Erickson: There was no assessment ever

made.

Mr. Leavy: If counsel contends that, we have

certified copies here of the actual records, if coun-

sel wants to contend that. The only thing I am in

doubt about is not that, but the amount. But the

amount is very small, relatively speaking, compared

to this subsequent amount, and there was a second

90-day letter subsequently sent after this tax peti-

tion, but the amount shown in the first one is much
smaller. And if the taxpayers had been defrauding

the Government, it is our contention they would

have said to themselves: "We are lucky, this is all

they are going after us for. We won't ask for any

audit or anything else, we will stop here." And they

were so advised.

Mr. Erickson: Well, the indictment charges

these people with failure to file in 1945 and 1946

wilfully. Now they come in and want to show good

faith in 1950, long after an investigation is under

way, long after the returns have been sent to Pasco

and the Revenue Agents have launched an investi-
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gation for criminal purposes and for general [1015]

purposes, which later turned out to be criminal.

We are going into a civil collection procedure,

which is entirely irrelevant to any of the issues in

1945 or 1946 or bearing upon the defendants' intent

of mind when they filed those returns at that time.

I don't think they can show four years later actions

that they did that would negative their intent in

1945 and 1946.

Mr. Leavy: The answer to that, your Honor, is

this : That in 1950, if these taxpayers had had a

criminal intent in 1945 or '46, if they had had a

criminal intent at that time to evade taxes, which

would have, of course, required knowledge on their

part, then I don't care if it was two years or five

years later or 50 years later, they still wouldn't

force an audit, if they knew that they had had a

criminal intent and that they had not shown it. It

goes directly.

The Court: I think what we are trying to get

here, and, of course, the real crux of this case is

in the intent of the defendants or their lack of

criminal intent or intent to defraud, I will put it

this way: In 1945—it was really in 1946 and 1947

when they made these returns for the years 1945

and 1946—it seems to me anything that is not too

remote and too far-fetched and closely enough con-

nected with the circumstances at that time and

that would shed light upon what their intention

was at that time, [1016] should be admitted. But

I have already taken the position, and I think I
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should adhere to it, that we shouldn't go into the

matter of the civil action that is pending, if there

is one—I understand there is one pending—or what

civil procedure may be taken, particularly in the

year 1950, which was many years after this hap-

pened. It opens up a very broad field and, of

course, it is very prejudicial to the Government if

it comes in.

So that you may make your offer of proof, if

you care to make one, and I will sustain the objec-

tion as to any further inquiry into the civil pro-

ceeding or the assessment of civil penalties or the

assessment of civil taxes in this case.

Mr. Leavy: Before I make the offer of proof,

your Honor, so I will have this clarified in my
mind, may I ask this witness, as an expert, hypo-

thetical questions relating to the effect of filing a

petition in Tax Court to contest a 90-day letter ; not

relating to this, but hypothetical questions of an

expert of what the effect is and was, and not was,

but would be theoretically?

The Court: That would be going into the very

thing that I

Mr. Leavy: That is the reason I am asking it.

I want to offer that as an offer of proof if we can't

do it. In other words, we have an expert here, who,

I feel, can [1017] testify as an expert on what, in

a hypothetical case, the results would be, which

does not take in 1950, but merely tells the jury

what the theory of the matter is. I would like to

show that to the jury, if we can.
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The Court: Well, what did you have in mind as

to that part of it?

Mr. Leavy: Question something along this line,

your Honor, to ask Mr. Reha if, assuming that a

90-day letter is filed, is delivered to the taxpayer,

and the taxpayer, first, does nothing in the 90-day

period, what occurs. Actually, of course, the assess-

ment becomes binding on him, except for claim of

refund later. Then, secondly, to ask him the ques-

tion, if he in the 90-day period files a petition in

Tax Court, then what occurs, and he would answer

that, I believe, by saying that an audit—well, John,

you can answer it to the Court and tell the Court

better than I can.

The Court: An audit, a thorough-going audit

would be made. That would be perfectly useless

unless you followed up and showed these taxpayers

have filed or there has been an action in the Tax

Court filed in the case of these taxpayers, which

brings you right back into the civil phase of this

controversy which I am trying to avoid.

Mr. Leavy : The only thing, I mean I would like

to follow up the testimony, but even if we didn't,

Mr. Deschenes has testified to the 90-day letter, so

that we would have [1018] theoretical foundation

and then the fact of the 90-day letter. We would

have no further testimony before the jury, of course.

The Court: Well, I don't think that you should

go into that. I don't recall definitely what testi-

mony there has been with reference to the 90-day

letter, but if the Government has gone far afield,
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the remedy for that is a proper instruction to the

jury which you may propose and I will consider,

even to the point of striking that testimony and

directing the jury to disregard it. If they go too

far afield, that is no reason for extending this law-

suit in a geometrical ratio into surrounding fields

that will cover three or four weeks.

The Witness: May I say just one word? There

have been two 90-day letters issued, one after the

Government men came in, but prior to that time,

before these men came into the case or I came into

the case, a 90-day letter was issued by the Treasury

Department saying that these taxpayers, each of

their communities owed $4,817.00 and some cents

in tax, and that they then took exception to that

tax assessment or tax deficiency by engaging me
and coming to me as counsel to prepare a protest

to the Tax Court. And that is the only petition

or Tax Court matter that we are trying to bring

before the Court, and not anything involving what

has developed as a result of these gentlemen's ex-

amination [1019] later on. This was before any of

us came or, actually, was my initial step in connec-

tion with the taxpayers at all.

See, there are two separate petitions in Tax
Court now, one at that time and another arising as a

result of the examination of the taxpayers later on.

The Court : I think you have already testified to

that, perhaps, but if you haven't, I think that you

should be permitted to show that as a result of these

90-day letters, the taxpayers went to Mr. Reha as an
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attorney specializing in tax matters and employed

him and thereafter followed his advice as to what/
i

should be done. I think that is as far as you need go.

Mr. Sherwood: May I say something, your

Honor ?

The Court: Yes.

Mr. Sherwood: To show good faith, we would

offer to show by Mr. Reha merely the fact that

after the 90-day letter assessed a deficiency against

these taxpayers, that they, consulting their tax man,

were advised that if they filed a petition protesting

the deficiency under the 90-day letter, by that, a

complete audit of all their returns for those periods

would be made by the Treasury Department. With

that knowledge, we will show, the taxpayers pro-

ceeded, said " Proceed to protest, if you believe we

don't owe these taxes," showing the good faith of

the taxpayers in their [1020] belief that they didn't

owe even the amount of the deficiency, which was

much less than the deficiency is now contended for

by the Government under the figures shown in Ex-

hibit 52. And I believe that we ought to be able

to show, your Honor, just the mere fact of the

filing of that petition and the purpose of the peti-

tion, without going into the intimate details of the

figures.

The Court : Or the amounts that are claimed ?

Mr. Sherwood: Or the amounts.

The Court: Or the amount of penalty there

might be?
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Mr. Leavy: We could leave out the amount

claimed and the amount of penalty.

The Witness: I have the first petition that was

filed in Tax Court here.

The Court: Mr. Erickson:

Mr. Erickson: Well, that would indeed be very

beneficial for the defense if they could put that

part in without showing the deficiency and the

penalties. Now it has always been my understand-

ing in any criminal case that it is the intent at

the time the act was committed that is the point

of inquiry. Here we have the taxpayers, knowing

that an investigation is launched in Pasco, knowing

that these things are going to be done, and why
wouldn't the taxpayers then at that time do every-

thing they could from then on to demonstrate that

they did have good faith? It is just [1021] per-

fectly natural that a man committing burglary,

grand larceny, anything, he knows the police are

after him, he is going to do anything that he thinks

is necessary to show that he didn't have the crimi-

nal intent at the time, and that is exactly the posi-

tion here. If these taxpayers now come in four

years later and say, "Well, we were in good faith

because we did this in 1950, '

' three years later after

they knew the investigation was under way, we
have a self-serving statement that they are making

at that time solely for the purpose of going back

three years and trying to show what their intent

was at that particular time.
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I don't think there is any case in any of the Tax

Courts or any of the criminal cases that have ever

—or under the laws of good faith in any of our

fraud cases—have ever given that latitude to a

defense.

The Court : Of course, the Court is always under

great disadvantage in a criminal case. There are

either no guiding authorities or we are constantly

unable to find them. If the Court errs in favor of

the defendants, nothing can be done about it, be-

cause the Government has no right to appeal; if

the Government errs against the defendant, he will

be reversed on appeal. So if you gentlemen have

authorities, I think that in fairness to the Court

you should submit them, some parallel case. There

must have been a great many comparable to this

that have arisen. Have [1022] you any authority

for the proposition that these transactions in the

civil phase of the controversy several years later

can be or are properly admissible %

Mr. Leavy: I think Mr. Sherwood might have.

Let me mention one point first on authorities. Mr.

Erickson has just now just exactly reversed the

argument for which he cited authorities when we

talked about the 1944, 47, 48 and 49 returns. He
argued then from the authorities that you can't

prove intent as of the very moment what was in the

man's mind; they have to show it by signs or by

other acts at other times, both prior and subse-

quent, according to Mr. Erickson 's argument for

which he stated that he cited authorities.
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The Court: Regardless of what Mr. Erickson

argued, I excluded that testimony and limited him

to 45 and 46.

Mr. Leavy: The Court allowed 1944.

The Court : That is prior.

Mr. Leavy: It is prior, your Honor, but exactly

the same logic applies to that; that 44 is showing

by some other action, which presumably is an indi-

cation of intent a year later. We are showing by

an action here, not any intent in 1950 at all; we

are showing intent clear back as of 46, because no-

body would do what they did, good, bad or indiffer-

ent, in 1950 if they knew they were opening them-

selves wide open to attack by doing it back in

1945. [1023]

The Court: Well, it isn't too far-fetched, if

you get astute and capable counsel, that counsel

can say, "Let's do it this way because we can argue

that if you go into Tax Court, you are going to

open this whole thing. Now we can use that as

evidence of good faith."

Mr. Leavy: Mr. Reha was counsel at that time.

The Court: Still, my statement stands as to

capable and astute counsel.

Mr. Leavy: We are past the point in time here

where the taxpayers were being advised by incom-

petents, we hope. I mean, after they got me, they

probably were, but they were doing all right in

that interim.

The Court: Mr. Sherwood.

Mr. Sherwood: Your Honor, your Honor is
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familiar with the cases that the Court will allow

rather broad rights to prove good faith to meet

the issue of intent. Even slight acts indicating the

good faith of the defendant are admissible under

all the decisions. In this Circuit, the Himmelfarb

—

I guess that is the way to pronounce it—case is one.

And in the Heindle case, which is—doesn't give the

citation, just refers to it my name here—but in

any event, Haigler vs. U. S., which is in the 10th

Circuit, 172 Federal (2d), 986, in that case the

Court held that any relevant evidence to show

good faith is admissible. We say there is a rele-

vancy here, first because Mr. Deschenes [1024]

testified that the 90-day letter had been issued and

we have a right to explain the purpose of that 90-

day letter and how the defendants reacted to that

assessment of a deficiency. Let the jury determine

whether their reaction indicates good faith or the

lack of it or a rush to hide behind some technical

defense, as counsel contends. That isn't the only

interpretation of their acts. The jury can find from

the evidence what their intent was. It is a circum-

stance.

Now the Court said in the 10th Circuit case

:

(Reading.)

"Wilfulness being an essential element to the

offense charged, evidence showing or tending to

show lack of it, is a defense and is admissible for

that purpose. ** * We have said that where, as

here, motive or bad purpose is an essential element
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of the offense charged, the accused may not only

directly testify that he had no such motive or

purpose, but he may, within rational rights,
i

but-

tress such statement with testimony of relevant cir-

cumstances, including conversations had with third

persons or statements made by them, tending to

support his statement.'
"

Then the Court said:

"We think it irreconcilably inconsistent to [1025]

say in one breath that the guilty knowledge of the

consequence of the act done is the essence of the

offense; in the next breath that ignorance of the

consequences of those acts is no excuse."

Then it goes on into the matter of reliance on the

advice of others.

They relied on Mr. Reha, we intend to prove

by this offer, and it is for the jury then to deter-

mine whether the taxpayers intended to make full

disclosure, not in fear of prosecution or the con-

sequences of an unlawful act, but to show that they

were trying to do whatever was right with respect

to their tax, not having entertained a fraudulent

intent before.

Then, also, your Honor is familiar with the cases

that allow the use of an expert in these tax cases

to meet the expert testimony of the Government's

experts, and we are submitting Mr. Reha's testi-

mony in that regard to meet the testimony of Mr.

Deschenes and Mr. Williams.

The Court : What testimony are you meaning, by



944 Charles and Wallace Bateman

(Testimony of John J. Reha, Jr.)

this showing of the pending action in the Tax

Court?

Mr. Sherwood: Mr. Deschenes testified that the

90-day letter had been issued, creating a deficiency

against the taxpayers.

The Court: What was the purpose of showing

that, Mr. Erickson? [1026]

Mr. Erickson: We didn't show it. It is my
recollection that something cropped out on cross-

examination.

The Court: On cross-examination, wasn't it?

Mr. Erickson: On cross-examination, before I

could get the objection in.

The Court: The remedy for that, if you don't

think it is in here properly, I will instruct the

jury to disregard it and strike it from the record,;

I don't think we should use that as the basis of

extending this lawsuit into the realm of this civil

controversy. I think that as far as relying upon

Mr. Reha is concerned, everything that could fix

their liability in their 45 and 46 taxes was long

ago past before they ever contacted Mr. Reha.

They couldn't have relied on his advice as to any-

thing they did in 1945 or 46, and what they did

then determines their liability.

Mr. Sherwood: Of course, our theory has been

in this case, and still is, that the defendants were

unaware of any liability to the Government even

at the time they consulted Mr. Reha.

The Court: Well, that is to be judged by the
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jury from all the facts and circumstances and all

the testimony.

Mr. Leavy: We would have to show the facts.

Mr. Sherwood: We have to show the facts and

circumstances.

The Court: All right, gentlemen, I think that

three [1027] years later and in connection with a

civil controversy is too remote. I will sustain the

objection. You may make your offer of proof.

Mr. Leavy: I would suggest, if the Court has no

objection to a somewhat unorthodox procedure, if

Mr. Reha, the witness, may make the offer of proof,

it will be more concise than I.

The Court: Very well, I have no objection to

that.

The Witness: Your Honor, the defendants wish

to show in this particular case that they received a

notice from the Treasury Department, which was

dated June 30, 1950, apprising them that they

owed the Government in taxes the sum of $4,841.17

for the year 1945, and that by virtue of this 90-day

letter, they were advised that if they wished to

protest the assessment of such a deficiency, they

would have to file a petition in the Tax Court within

90 days from the date the letter was issued; that

the taxpayers, through their agent, contacted coun-

sel to prepare such a petition, upon advice and

direction of the taxpayers, and that they did then

cause a petition to be filed with the Tax Court to

protest the deficiency that was proposed for the

year 1945, and that the filing of this petition
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showed the lack of intent or knowledge on the part

of the taxpayers that they had any additional sums

or tax owing the Government for the year [1028]

1945.

The Court: Do you wish to supplement that in

any way?

Mr. Leavy: Yes. We wish to supplement it by

saying that the taxpayers were advised by Mr.

Reha that if they had any reason to fear an audit,

this would produce an audit; that they had full

knowledge of that; that at the time Mr. Reha was

contacted, the 90-day period had practically ex-

pired, so that there was not any time in which Mr.

Reha, as their attorney, could make any investiga-

tion of facts, but merely had to leave the matter up

to the taxpayers.

Now in addition to that offer of proof, your

Honor, we would like to make an offer of proof that

would be the same, except that we would offer to

delete from the offer of proof any reference to the

actual sums of money involved in these petitions.

And then as a further third proposed offer, we

would offer the same proof, except to delete the

amounts involved and also offer to delete any state-

ments made by Mr. Reha to the taxpayers advising

them of the result of filing a petition in Tax Court,

but in lieu thereof, to ask Mr. Reha to testify as

an expert as to what the effect actually is, and then

to ask him merely whether or not he advised the

taxpayers ; in other words, not to relate any conver-

sation.
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Now in connection with our offer, your Honor,

we also would like to have some identifications

marked and [1029] placed in evidence.

The Court: All right.

Mr. Leavy: Which will be a part of the offer.

I don't know how the Court wants to mark these.

The Court: I think they should be marked as

the next numbered exhibit for identification and

then if the offer is rejected, they will be here in the

file, but will not be available for submission to the

jury, of course, either during the course of the

trial or after the case is submitted to the jury.

The Witness: The petition should come first.

There is a petition and answer for each one. I

think it says on the face there, "Petition."

Mr. Leavy: Marking Defendants' 67, 68, 69

and 70.

The Court : That is 67 to 70, inclusive %

The Clerk: Yes, sir.

The Court: All right.

Q. (By Mr. Leavy) : Mr. Reha, will you state

what Identification 67 is?

A. Identification 67 is a petition by Charles W.
Bateman and Marie Bateman to the Tax Court of

the United States, being Docket No. 30810, wherein

the taxpayers protest the assessment of a deficiency

of income tax in the sum of $4,841.17 for the year

1945, which notice of deficiency assessment was

issued by the Collector [1030] of Internal Revenue,

Tacoma, Washington, dated June 30, 1950.



948 Charles and Wallace Bateman

(Testimony of John J. Reha, Jr.)

Q. You state it is a copy of the petition; it is

duly certified, isn't it?

A. It is a duly certified copy by the Clerk of the

Tax Court of the United States, Victor S. Mersch.

Q. Handing you Identification 68, will you state

what that is?

A. This is the answer of the Government of the

United States in response to the petition filed by

Charles W. Bateman and Marie Bateman to the

Tax Court of the United States, which was Cause

30801. This answer was filed by the United States

on November 7, 1950, in the District of Columbia,

Washington, D. C.

Q. Handing you Identification 69, will you state

what that is ?

A. Identification 69 is a certified copy of the

petition of Wallace Bateman and Eliza Bateman

against the Commissioner of Internal Revenue as

filed in the Tax Court of the United States.

The Court : Is that 69 now ?

A. Yes.

The Court: What is that, did you say?

A. It was the petition of Wallace Bateman and

Eliza Bateman against the Commissioner of In-

ternal Revenue. [1031]

The Court: Is that for a different year?

A. No, the other was for Charles Bateman.

The Court: Oh, I see.

A. There were two.

The Court: I see. The 67 is Charles Bateman?

A. Is Charles, that is correct.
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The Court : And 69 is Wallace Bateman ?

A. Wallace Bateman and Eliza. See, it is a com-

munity.

The Court: Yes.

Q. (By Mr. Leavy) : 69 is the same as 67, ex-

cept it is for Wallace instead of Charles?

A. That is correct, and the statements I have

made relative to that petition apply to this petition.

Q. And Identification 70 is the same as Identifi-

cation 69, except as to the party named ?

A. That is correct.

The Court: You know what these documents

are, I presume?

Mr. Erickson: Yes, I have seen the documents.

These are Tax Court petitions that were filed, and

I object to all of them.

Mr. Leavy: We offer all of them.

The Court: Yes, I understood you were offering

them. The objection will be sustained and the offer

refused. [1032]

I might say that these offered documents will be

a part of the record and files here. I won't submit

them to the jury, of course, but they would be

available for appeal if they are designated as part

of the record of appeal.

(Whereupon, said documents, being Defend-

ants' Identifications 67 through 70, inclusive,

were offered and rejected.)

Mr. Leavy: As to the three alternate offers of

proof we made, we offer these with each offer,
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except insofar as the second offer, I believe, and the

third, eliminated amounts, and we would offer the

exhibits with the amounts eliminated in conformity

with those.

The Court: Very well, the offer is rejected.

Does that conclude your offers ?

Mr. Leavy: Yes.

The Court : I think we may as well take a recess.

Mr. Sherwood: Pardon me, your Honor, I have

consulted with counsel relative to Exhibit 56, a

letter dated July 12, 1951, which is a part of that

exhibit, addressed to Charles W. Bateman and

signed by Jack G. Williams, Special Agent. If I

may approach the bench with counsel?

Mr. Erickson: Yes, we have discussed that and

there is a reference in there to the years which the

Court has [1033] eliminated, and I have agreed

with Mr. Sherwood that can be chopped out.

Mr. Sherwood: Mr. Erickson pencilled over the

line that might be eliminated, and then the rest of

the context of that about failure to file returns.

The Court: Yes, let's see it.

(Exhibit to Court.)

The Witness : It would be the last two sentences

of that paragraph. The last two sentences of that

paragraph should be stricken.

Mr. Erickson: That letter was already received

in evidence, but I think in spirit with the Court's

ruling, we should obliterate that sentence.

The Court: Yes, it wasn't read to the jury at
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the time it was admitted, so that if you will point

out to Mr. Taylor during some recess here what

part you wish to have deleted, he can take care of

that for you and block it out so it can't be read.

Mr. Leavy: Probably should be done now, be-

cause the next examination, Mr. Reha will go right

into this.

The Court: I see, all right.

Mr. Leavy: If we are taking a recess, it can be

done now.

The Court: I was just about to say we are get-

ting down into low gear here and I think we should

continue until [1034] five o'clock tonight. Counsel

will bear that in mind.

Court will recess for ten minutes.

(Whereupon, a short recess was taken, after

which the following proceedings were had in

the presence of the jury:)

Q. (By Mr. Leavy) : Mr. Reha, as a result of

the receipt by the taxpayers of the 90-day letter

that has been referred to, did or did not the tax-

payers employ you? A. They did.

Q. And did you give advice to the taxpapers

with relation to that matter? A. I did.

Q. And did the taxpayers follow your advice?

A. They did.

Q. Now when was that employment?

A. As nearly as I can recall, that employment

was on or about the 23rd or 24th of September, 1950.
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Q. When did you first talk to the Bateman

brothers, or either of them, with respect to this

matter ?

A. I talked to Wallace Bateman on the tele-

phone the day after I was employed.

Q. By whom were you employed?

A. By—I was contacted by Mr. Don Isham.

Q. And you talked to Mr. Wallace on the tele-

phone the [1035] following day?

A. To verify the employment.

Q. When was the first time that you ever met

the Bateman brothers personally?

A. I met the Bateman brothers for the first

time on the 10th day of November, 1950.

Q. And where was that?

A. In—I was going to say in Kennewick, but I

believe that Mr. Charles Bateman came to the

Pasco Hotel in Pasco and picked me up and took

me to Kennewick, so that I actually met Charles

Bateman in Pasco.

Q. Now you have been present in the courtroom

throughout this trial? A. I have.

Q. Mr. Williams, as you know, has testified to

his efforts to talk to the taxpayers after you were

in the case, and he has offered in evidence Exhibit

No. 56, which includes correspondence between you

and Mr. Williams. First, let me ask you, is that

exhibit complete as to including the entire corre-

spondence between you and Mr. Williams ?

A. It is not.
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Q. Do you have the additional correspondence?

A. I have a copy of an original letter from Mr.

"Williams to me dated September 20, 1951. That is

not a part of [1036] this exhibit.

Q. May I have that copy, Mr. Reha ?

(Document to counsel.)

That is not a copy, this is the original letter, is

it not? A. Yes.

Q. Yes. A. Excuse me.

Mr. Erickson : We have no objection if you want

to attach it to the rest of them. It all relates to

the same thing.

A. I have also one other letter. It isn't material

to the case; however, it does pass between Mr.

Williams and I. It is a letter from Mr. Williams

that bears some pencilled notations on the bottom

as made by me at the time that I received the letter.

Q. (By Mr. Leavy) : But this letter would be

just for the purpose of completing the file on the

correspondence, is that right?

A. That is correct,

Mr. Leavy: Does the Court want to have all

these in Exhibit 56 or as a separate exhibit? It is

immaterial to me.

The Court: Well, I think since you are offering

them, [1037] they probably should be a separate

exhibit.

Mr. Leavy: Let's mark this one separately, too,

for identification.

The Court: To show more clearly the order in
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which they came in, I think. Are you going to

attach them both together as 71?

The Clerk: Your Honor, I have marked them

71 and 72.

The Court: All right.

Mr. Leavy : They perhaps might as well be sepa-

rate.

The Court: Yes, all right.

Mr. Leavy: The second letter is really for the

purpose of completing the file only.

The Court : Yes, all right.

Mr. Erickson: No objection.

The Court: They will be admitted. The one he

had was 71?

Mr. Leavy: As I understand, there is no objec-

tion to 71.

The Court: All right.

Mr. Leavy: Those pencilled notations may be

erased, if you prefer. It doesn't appear to me to

be material.

Mr. Erickson: No objection.

The Court : It will be admitted, then, 72, also.

Mr. Leavy: With the pencilled notations erased.

The Court: Yes, all right. [1038]

(Whereupon, said letters were admitted in

evidence as Defendants' Exhibits Nos. 71 and

72.)

Q. (By Mr. Leavy) : You have now Exhibit 56

and Exhibit 71, Mr. Reha. Will you go ahead and

tell the jury—First, let's go back to the chronological
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order of things. When did you first talk to Mr.

Williams or Mr. Deschenes with reference to the

Bateman matter?

A. I first talked to Mr. Williams and Mr.

Deschenes on the morning of November 10, 1950.

Q. And you met them at the Pasco Hotel?

A. I met them at the Pasco Hotel and I met

them in the coffee shop, and after we both had

breakfast, or the three of us, we then went upstairs

into the room of Mr. Williams and Mr. Deschenes,

which was on the morning of November 10th, and

discussed a few matters pertaining to this particular

case. I had not as yet talked to the taxpayers and

advised Mr. Deschenes and Mr. Williams of that

fact, but in view of the fact that I was representing

them, I advised Mr. Williams that I knew his pur-

pose for being in the examination and why this

was a joint examination. I knew the one thing that

he was solely interested in and I told him that I

would like to talk to the taxpayers and to look

and see [1039] what information I could find and

that I would meet them there then that afternoon

about noontime, which did occur afterwards.

Q. At that time when you first talked to Mr.

Williams and Mr. Deschenes, did you have any

actual information about the matter yourself %

A. I did not. I had not seen the taxpayers'

books or records, nor had I had an opportunity to

talk with the taxpayers.

Q. You knew, I assume, both Mr. Williams and

Mr. Deschenes personally before that?
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A. I knew Mr. Deschenes personally; I hadn't

met Mr. Williams prior to that date. I had heard

of him but had not actually met him personally.

Q. Now you, I believe, said you told them you

would meet them again about noon?

A. That is correct.

Q. Did you do so? A. I did.

Q. And at that time, had you talked to the tax-

payers ? A. I had.

Q. Was there anything in that conversation of

any importance or anything that Mr. Williams said

about it with which you did not agree?

A. Well, I did tell Mr. Williams that I had

discussed the [1040] matter with my clients and I

had found that they were not very well educated

and they didn't know too much about their

Mr. Erickson: To which we are going to object

here. This conversation years later has no bearing

in this case.

Mr. Leavy: The subject matter was opened by

Mr. Williams on his own examination by the United

States Attorney.

Mr. Erickson : It was opened for another matter.

Mr. Leavy: If the conversation is opened, it is

opened.

The Court: Well, all right, I will overrule the

objection. Go ahead.

A. And I told Mr. Williams that I had advised

my clients that I did not want them to discuss the

tax matters with Mr. Williams outside of my pres-

ence or that of Mr. Olafson, because I felt that
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they did not understand the complications and the

intricacies of their tax returns. I told him that

I had told my clients that both Mr. Deschenes and

Mr. Williams were experienced investigators, men

who knew how to question them and to get informa-

tion from them that would perhaps be injurious

to their own personal tax problems and would not

necessarily reflect the true facts. I told them that

it was comparable to an insurance adjustor [1041]

who would call on witnesses and people who par-

ticipated in accidents and would ask questions

which would be slanted and perhaps not get the

correct answer, even though they might intend to

get such an answer.

Q. Well

A. I was just going to say, Mr. Williams then

said he would agree that he would not talk with the

taxpayers outside of my presence or that of Mr.

Olafson, and Mr. Williams did not do that during

the course of the entire examination thereafter.

Q. After that meeting, was there another meeting

between Mr. Williams and Mr. Deschenes at a later

date in which you participated?

A. Yes. Mr. Olafson and myself made a special

trip to Spokane and had a conference with Mr.

Deschenes and Mr. Williams on May 28th. Of
course, in between this time, Mr. Olafson and Mr.

Deschenes had met on several occasions and had

worked with both of these men in attempting to

arrive at a true picture of the operations of these
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taxpayers, both on the farm and in their tavern

and hotel business.

Q. Now this meeting you refer to was on May
28, 1951? A. Yes, that is correct.

Q. In the interim between November 10, 1950,

and May 28, [1042] 1951, did Mr. Williams, Mr.

Deschenes or any person representing the Bureau,

make any request of you that they meet with the

taxpayers themsleves? A. They had not.

Q. And during that interim, was any work

being done in connection with the matter, to your

knowledge ?

A. Yes, considerable amount of work had been

done.

Q. Had some of the records been destroyed by

fire? A. They had.

Q. Now Mr. Williams has stated that he had

requested a sworn statement from the taxpayers.

First, will you tell us what a sworn statement is in

the Bureau terminology?

A. A sworn statement is a statement made by

the taxpayers under oath to questions that are

asked them by members of the Treasury Depart-

ment, generally the officers making an examination

of the taxpayers' returns for particular years.

Q. When did Mr. Williams first make a request

for a statement of the taxpayers to you ?

A. At this meeting on May 28th at Spokane,

Mr. Williams asked us colloquially whether or not

we were going to have our taxpayers make a sworn

statement and
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Q. Just a moment. Why would he have asked

that, do you know? [1043]

A. Well, it is a general policy in one of these

examinations for the examining officers to get a

sworn statement, if they can. And Mr. Williams

asked me whether or not I intended to have the

taxpayers make a sworn statement, and I told

him that as yet I hadn't arrived at that conclusion

because of the fact that we still hadn't, up to May
28th, fully completed a picture of all of the trans-

actions and operations that these taxpayers were

engaged in and indulged in during those years.

And Mr. Williams and Mr. Deschenes agreed

that we still hadn't completed our picture, and so

I said that Mr. Olafson still had some schedules

to complete for me so that it would round out the

entire picture, and that we would and hoped to

arrange for a formal statement by our taxpayers

sometime in June, in the latter part of June or the

middle of June, I can't remember the exact date.

We didn't set a specific date, we thought that per-

haps we would make it around the 14th of June.

I think if I read from my letter, it would perhaps

clarify

Q. Is that letter a part of the exhibit?

A. It is part of the Exhibit 56.

Q. Yes, go ahead and read from it. Give the

date of the letter, too, please. [1044]

A. This is the letter dated June 8, 1951, and
this is addressed to United States Treasury Depart-

ment, Internal Revenue Service, 604 Fernwell
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Building, Spokane 8, Washington, and it is ad-

dressed to the attention of Mr. Jack Williams,

Special Agent.

It says: (Eeading.)

"Dear Mr. Williams:

"At a conference held in Spokane on May 28th

in your offices in which Mr. Walter Olafson and

myself were present, we had tentatively set June

14th as a date when we felt that the Bateman

brothers were to be able to make a statement to the

Government. If you will recall at the time that

the suggestion was made by you, I asked Mr. Olaf-

son to step into the hallway for a brief discussion.

I had made certain inquiries of Mr. Olfson concern-

ing the possibility of obtaining for me certain in-

formation and schedules which I felt that I needed

before I would consider disposing of my clients

to making their statements.

"I have recently heard from Mr. Olafson and he

advises me that I will not be able to have all of

the information that I desire by the 14th of June.

I have also given this request additional consider-

ation and feel that there are certain facts and

matters that I must have clarified to my own [1045]

satisfaction from the taxpayers.

"In view of these circumstances, it is requested

that the hearing date of June 14th be delayed until

a later date. I will write you and advise of our

choice in this matter as soon as possible."

Q. Now, Mr. Reha, stopping there, you have

said in that letter something about the Batemans
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were able to make a statement. What did you

mean by they would be able to make a statement?

They were physically able, weren't they?

A. Yes, that is correct.

Q. Were they willing to make a statement?

A. Yes, they were.

Q. What did you mean by that statement, then?

A. Well, I meant that I would have to first ex-

plain to them the nature of their transaction, how

it affected their tax liabilities, and make a general

explanation to them just what a statement was and

acquaint them with their tax problem.

Q. And you didn't have the information yet?

A. I did not.

Q. All right, go ahead, then.

A. Then on July 12, 1951, a letter was written

addressed to Mr. Charles W. Bateman, the Bate-

man Building, Kennewick, Washington, and one

was also written to Mr. [1046] Wallace Bateman,

and I believe a copy was sent to me, and it came

from Mr. Jack G. Williams, the Special Agent.

This letter reads as follows: (Reading.)

"The investigation which this office has been

conducting relative to your income tax liability
"

The Clerk: Just a minute. That changed copy

hasn't been substituted.

Mr. Leavy: Is that the one that was changed?

A. I think

The Court: Better state the substance of that,

then, Mr. Reha.

The Witness: I know what they wish.
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The Court: I don't think there would be any

objection to your stating the substance of it. It

would really save time, anyway.

A. Well, in substance, your Honor

The Court: All right.

A. In substance, this letter stated that the Gov-

ernment Agents were setting the 17th day of July,

1951, at Room 2, Bailey Building, Pasco, as the

place where the taxpayers could make a sworn

statement, if they so desired. This letter was dated

July 12.

Q. (By Mr. Leavy) : Where is your office, Mr.

Reha?

A. My office is in Tacoma, Washington. [1047]

Q. And where is Mr. Olafson's offices'?

A. In Yakima.

Q. Do you know what day you received that

letter, a copy of the letter of July 12th?

A. I would have received this letter—refreshing

my memory now and looking at the file and why
I didn't have a copy in my file was because this

letter was sent directly to the taxpayers and a copy

wasn't sent to me, so I have both of the taxpayers'

copies in my file, and I therefore probably received

this on about the 15th day of July, two days before.

Q. You mean that after you had talked to Mr.

Williams about the making of a sworn statement

and had written to him with respect to it, that in

reply he did not write to you, he wrote to the tax-

papers directly? A. That is correct.
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Q. And you received word, then, of it on July

15th, requesting a meeting at Kennewick on the

17th? A. That is right.

Q. Was it possible to have that meeting on the

17th of July?

A. That was an impossibility, due to my sched-

ule, and I immediately called Mr. Olafson to deter-

mine whether or not he would be able to appear

with the taxpayers, and he was not able to be there

on such short notice, [1048] either.

Q. Now, thereafter, what did you do when you

got the copies of the letter on the 15th of July or

thereabouts ?

A. I immediately called Mr. Olafson and the

taxpayers and informed them of the date that had

been set up by Mr. Williams, and they advised me
that they were commencing their harvest.

Q. Did you contact Mr. Williams or Mr.

Deschenes I

A. I did, I then telephoned Mr. Williams on the

16th. Because of the shortness of time, I didn't

want him to make a trip to Pasco to take a sworn

statement and then not have—make a useless trip,

and so I telephoned him and confirmed that tele-

phone conversation with a letter on the 16th of July.

Q. Is that letter a part of that exhibit?

A. The letter is a part of the exhibit, and I

think that I would like to read the letter, which

fully sets forth

Q. Is it a long letter or a short letter?

A. It is just three paragraphs.
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Q. Read the part of it that is pertinent, if there

is some that isn't.

A. I say: (Reading.)

"I am writing this letter in response to your

letter of July 12, 1951, and our telephone [1049]

conversation of this date.

"As I stated in the course of our conversation,

the Batemans would not be available on July 17,

1951, at the Bailey Building in Pasco, Washington,

for purposes of making sworn statements. The

primary cause of their inability to be present is

due to the fact that they are presently in the midst

of harvesting wheat, It is my understanding that

they are in the fields approximately 16 hours a day

and that they anticipate completing their harvest

within the next 30 days. Consequently, their pres-

ence in Pasco on the 17th of July would cause

them undue hardship and inconvenience.

"If you will recall, I also pointed out to you

the fact that Mr. Olafson had not been able to pre-

pare certain reports that I have requested from

him and which I feel should be made before the

taxpayers make their statements to the Treasury

Department. Mr. Olafson advises me that the rea-

son for his delay in getting this report in my hands

was due to the fact that he had to complete the

1950 income tax returns for clients on whose re-

turns he had obtained extensions. Mr. Olafson

stated that the reason he had to obtain these ex-

tensions was due to the fact that he had spent a

considerable amount [1050] with Mr. Deschenes
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in attempting to reconstruct balance sheets for the

Batemans for these years."

I improvised a little bit by saying " these years."

The Court: Yes, all right.

A. (Continuing.)

"We felt that your office would cooperate with

us in our request since we had made every effort

to do so with you in preparing the balance sheets

of the taxpayers.

"As a result of our conversation, it is my under-

standing that you will delay completing your report

on this case for at least 30 days and that I will

contact you shortly after the 10th of August ad-

vising you should my clients feel disposed to make

a sworn statement."

Q. (By Mr. Leavy) : Did you contact them

shortly after the 10th of August? A. I did.

Q. At that time, what was the situation with

respect to the wheat harvest?

A. I had received a letter from Mr. Olafson and

also one from—it was signed by Mr. Bateman, and

it stated that they were still in the harvest, but ex-

pected to be through within one week.

Q. Did you convey that information to Mr.

Williams? [1051]

A. I did, I conveyed that.

Q. Did you again write to Mr. Williams, or did

he reply, first, to that at all? A. He did not.

Q. Did he reply, not in the exhibit, but did he

reply by telephone or any other way?
A. He did not.
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Q. Then when did you next write to Mr. Wil-

liams? A. On September 7, 1951.

Q. And what did you tell him in that letter?

A. In that letter I advised him that I had just

heard from my clients that they had completed

their harvest, and, "We are prepared to make a

statement to the Treasury Department at a date that

would be mutually agreed upon." I said, "I have

talked with Mr. Olafson this date and our schedules

are such that the first week in October will be the

first open date where both Mr. Olafson and I would

be able to be present for the taxpayers' statements.

In view of the fact that the taxpayers are all resi-

dents of Kennewick, Washington, it is felt that

Pasco or Kennewick would be the most logical place

for this meeting."

Q. Now did you receive a reply to your letter

of September 7, 1951? A. I did. [1052]

Q. Is that reply in evidence?

A
Q
A
Q
A

It is not a part of Exhibit 56, but that is-

It is a new exhibit there ?

That's right.

What is the date of that reply ?

The date of that reply in September 20, 1951.

Q. And what did Mr. Williams say in that

reply? You don't need to read the jury the whole

exhibit, the jury can read it in the jury room, but

what did he say?

A. He said that the Government

Q. Read part of it, if you want to.

A. In substance, he just says that he is—has
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turned this case in and that we would be given an

opportunity to make any statements that we wished

to the Special Agent in Charge, Intelligence Unit,

Seattle, Washington, and he says there were estab-

lished procedures that provide

Q. Then, the effect of the letter is he said "No,"

is that right? A. That is right.

Q. Now Mr. Williams has testified here in the

courtroom, "That, finally, I set a last day and told

them I would be available then and that would be

the last time that I could be." Did he ever set a

date and tell you that would be the last time that

he would be available? [1053]

A. The only time we received any

Q. Just answer that yes or no.

A. No, he did not.

Q. Not orally, by telephone, by letter or by

anything else? A. That is right.

Q. Did you have any indication prior to the

letter of September 20th that he was going to take

the position that since a few months had gone by,

he wouldn't accept a statement? A. No.

Q. Incidentally, I think in that correspondence,

Mr. Reha, there are some letters back and forth

that relate to these Form 872 's, is that correct?

A. That is correct.

Q. And did you, as representative of the tax-

payers, or the taxpayers themselves, at any time

after you were in the case, refuse to sign any 872?

A. We did not.

Q. You did not? A. No.
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Q. Now in this last letter—that is Exhibit 72,

I believe—is that the right number?

The Clerk: 72.

A. 71 is the letter of September 20th. [1054]

Q. (By Mr. Leavy) : In 71, you say, there was

some reference to the taxpayers would have the

right to do something else. Is that something else

on the chain going up? A. That is correct.

Q. And did the taxpayers, through you, write

any letter to someone on the higher-up level?

A. We did.

Q. To whom was that letter written ?

A. To the Chief Counsel for the Treasury De-

partment, a Mr. Wolvin Patton.

Q. Is that the letter which Mr. Williams had

here at the time that exhibit was offered and which

was removed from the exhibit, do you know?

A. I don't know whether

Mr. Sherwood: That wasn't it.

A. he removed it or not. It was not a part

of the exhibit.

Q. (By Mr. Leavy) : Do you have a copy of

that letter? A. I do.

Mr. Leavy : Does the Government have the origi-

nal letter from Mr. Patton?

Mr. Erickson: We have Mr. Patton 's report

here.

Mr. Sherwood: It wasn't Patton 's report, it was

the letter to Patton. [1055]

Mr. Leavy: Which we presume he received.
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Is the answer that you do not have it, Mr. Erick-

son?

Mr. Williams : That we do not have it.

The Clerk: Defendants' 73.

Q. (By Mr. Leavy) : I hand you Identification

73, Mr. Reha. Without stating any of the contents,

will you state what that is ?

A. That is my letter to Mr. Wolvin Patton, who

is counsel for the Treasury Department in Seattle.

Q. Station in Seattle? A. That is correct.

Q. And to what does it relate?

A. To Wallace and Charles Bateman of Kenne-

wick, Washington, Reference No.

Q. So the letter is here?

A. Yes, that is correct.

Mr. Leavy: We will offer Identification 73. I

haven't gone through it carefully, it may have some

other matters that would have to be deleted, your

Honor.

Mr. Erickson: May it please the Court, we have

no objection to 73, provided we be permitted to let

Mr. Patton 's side of the argument go in, too, No. 74.

The Court : Has counsel seen it ?

Mr. Sherwood: Your Honor will recall there

was [1056] attached to this exhibit originally a

lengthy report by Mr. Patton, which is merely a

narrative statement of the whole investigation. It

doesn't purport to be a reply to the letter, which is

Exhibit 73, at all. It isn't a part of the correspond-

ence, it is merely an interdepartment document
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narrating certain events over a period of many
months.

Mr. Leavy: I might show the Court what that

contains.

(Document to Court.)

Mr. Sherwood: Your Honor directed that that

be detached.

The Court : I will ask the jury to step out again.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement.)

The Court : This is, frankly, the taxpayers ' argu-

ment in this whole broad controversy, both civil

and criminal. The opening paragraph states that:

"I am setting forth herewith in memorandum form

the statement of the contentions of the above-named

taxpayers." It then consists of four closely-written,

letter-sized typewritten pages. On the back page,

it brings in by the back door what I have already

excluded from the front door: "The taxpayers

would not have engaged an attorney to file a peti-

tion to the Tax Court protesting an assessment of

the $9,683.34, when they knew that they had with-

held over $100,000.00 from the Government that

same year," which brings in precisely what [1057]

I have already ruled should not go in. And I don't

think it is proper, anyway, to put in a statement

frankly in a narrative form of the contentions of

the taxpayers.
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He may testify that he wrote to this official in

connection with this matter, but the contents of the

letter—you are objecting to it, I presume?

Mr. Erickson: Yes.

The Court: The objection will be sustained.

Bring in the jury.

Mr. Leavy: Before the jury comes in, I just see

one more item I would like to clear up before the

jury comes in.

The Court : All right.

Mr. Leavy: The question I would like to ask of

Mr. Reha, as an expert, would be if he had exam-

ined the 45 and 46 returns and whether or not, in

his opinion, from that examination they were pre-

pared by a person who was competent to prepare

tax returns.

Now I am not clear whether I would be contra-

vening the Court's ruling or not. That is why I

wanted to ask before the jury was in.

The Court: Mr. Erickson.

Mr. Erickson: I should think that that would

be like calling one lawyer and asking him if another

lawyer was competent to appear in court, just by

looking at one pleading in one case. He now pro-

poses to ask the witness whether [1058] by looking

at this one return, if Mr. Isham is a competent

accountant or not. That, it seems to me, is going

into a matter which we carefully considered last

week and ruled out.

Mr. Leavy: I didn't want to argue it, I merely

wanted to be sure I was clear.
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The Court: I don't think that is proper. You

can show anything he did in connection with these

returns.

Mr. Leavy: I would like to make an offer of

proof as to Mr. Olafson's testimony on the same

subject. It would be out of order.

The Court: Very well.

Mr. Leavy: We offer to prove by the witnesses

John Reha, Jr. and Walter Olafson, that if they

were asked the question of whether or not from an

examination of the face of the return, they, as

experienced men in tax work, would say whether

or not the person preparing the return was ob-

viously incompetent to do the work, and that their

testimony would be that he was incompetent.

The Court: Very well.

Mr. Erickson: Objection.

The Court: The objection will be sustained.

Bring in the jury.

(Whereupon, the following proceedings were

had in the presence of the jury.) [1059]

The Court : You may proceed.

Q. (By Mr. Leavy) : Mr. Reha, you were pres-

ent, were you not, Saturday morning when the

United States Attorney was questioning Mr. Wal-

lace Bateman about paying $1,500.00 in June on

the estimated tax return in 1946, I believe was the

year? A. I was.

Q. Do you know what the situation was with
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respect to that payment, what Mr. Bateman was

actually doing? A. I do.

Q. Will you state what that was?

A. May I have the exhibit, please?

Q. If Stan can find which one it is. It was the

1945, I guess, wasn't it? A. That is correct.

Q. I was wrong, I said 46. I hand you Exhibit

58. Will you go ahead and explain ?

A. In the course of our examination, we had

verified the fact that these taxpayers had filed

estimate income tax returns for the year 1945 in

the sum of $2,000.00 each. We verified this with

the Government Agents, Mr. Williams and Mr.

Deschenes, and they have confirmed the fact that

the taxpayers did prepare estimated returns for this

year in that amount. It further shows [1060]

that on March 13, 1945, a check for $1,000.00 was

made payable to the Collector of Internal Revenue.

This check was signed by Wallace Bateman. How-
ever, on the face of the return, to indicate that it

represented a $500.00 payment on the estimated

tax of Wallace Bateman and $500.00 on the esti-

mated tax of Charles Bateman, is the fact that the

Treasury Department has stamped two separate

numbers.

Q. On the return, you said?

A. I mean on the check.

Q. The check.

A. The numbers are stamped in red ink, one

number being

Q. We don't care about the numbers, John.
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A. And they also have in blue pencil the sum

of $500.00 twice, totaling $1,000.00, which indicates

and is done when the Collector's Office receives one

check in payment for two returns. They break it

down on the face of the check to show that it is

payment for two returns.

The Collector's Office then in June sends to the

taxpayer a statement—oh, generally, it will come

around the first of the month, saying that you have

paid—the statement says $500.00 has been paid

on estimated and so much is due and the second

quarter payment is due on your estimated return.

These [1061] taxpayers each received such a state-

ment. The statement disclosed $500.00 had been

paid and showed a balance of $1,500.00. The tax-

payers, of course, in making payment, if they

wanted to make a quarterly payment, would have

paid another $500.00. However, as shown by this

exhibit, there is a check for $1,500.00 made on June

15th, signed by Wallace Bateman, and there is a

check for $1,500.00 on June 15th signed by Charles

Bateman. In other words, what they did, they

paid the second, third and fourth quarters of their

estimated tax on June 15th and didn't amend their

estimated returns, as Wallace said on the stand

Saturday.

Mr. Leavy: You may cross-examine.
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Cross-Examination

By Mr. Erickson:

Q. Well, Mr. Reha, on those estimates there and

those checks and that exhibit, did you see the esti-

mates ?

A. I didn't see the estimate itself, but confirmed

it with Mr. Williams and Mr. Deschenes.

Q. Those are the payments on the 1945 esti-

mates? A. That is correct.

Q. What happened, then, after they made those

payments and filed a net loss return of 1945?

A. Do you have the exhibit of their income tax

returns [1062] for 1945, their individuals'?

Q. Yes.

A. That would be—it is 3, 4, 5 and 6, I think.

Q. I hand you Exhibit 3 and Exhibit 4.

A. Exhibit 3 and 4, that is right. One is the

1945 return of Wallace Bateman and Eliza Bate-

man; the other is the 1945 return of Charles Bate-

man and Marie Bateman.

On the lower right-hand corner of each of the

returns, for purposes of simplification to get it

down so we won't have duplication, both returns

are identical so it applies to both returns what has

been done, in the corner where it shows the amount

of tax in the lower right-hand corner, it says

"None" and then it says, "How much have you
paid on your 1945 income tax?" and then there a

Capital "A" bracketed by withholdings, and there

is "None" there from the taxpayers because they
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had nothing withheld. And then there is a capital

"B," "Payment on 1945 declaration of estimated

tax," and there is a sum of $2,000.00. And that

$2,000.00 is carried over to the farm column of the

return and under the "Tax Liability" is "None,"

and so it shows an overpayment—well, the return

shows incorrectly, they show a loss there of

$1,696.81, so it comes up with a riling loss of

$3,696.81 on the computation form, which [1063]

just doesn't make sense. But, however, under Line

9, which says, "If your payments, Item 7, are

larger than your tax, enter the overpayment here,"

and that is where they have that $3,696.81, which

is, according to the return, the amount of their

estimated tax, plus a figure that is the loss of

$1,696.81. I don't know how he puts that figure

in, but that is what it shows.

And then in red pencil, which is something that

is done by the Collector's Office, they always make
their corrections in red pencil to distinguish them

from the typewritten figures on the return, on that

same line which says, "If your payments are larger

than your tax, enter the overpayment here," they

show the figure $2,000.00. Now on the next line it

says, "Check whether you want this overpayment

refunded to you." Then there is a block on your

return. Then, "Or credited to your 1946 estimated

tax," and there is another block. And this taxpayer

has checked the block that says, "I want it credited

to my 1946 estimated return."

Now the Government has placed a red circle
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around that block, which then notified the people in

the office that it is going to be applied to the 1946

return, and because of the error on the face of the

return, they take and use the $2,000.00 figure [1064]

that they have in red figures instead of the type-

written $3,000.00 figure—that is incorrect—$3,696.81.

Q. Very well, that explains it. So that the

$2,000.00 was carried over to 1946?

A. That is right.

Q. Now did you act in the capacity of an attor-

ney or as an accountant, or both an attorney and

accountant for the Batemans?

A. I acted in the capacity, I would say, as both

an attorney and accountant. I was their advisor.

Q. You are an attorney and an accountant, so

you could act in both capacities %

A. I believe so, yes. However, I do not as a

matter of practice do any accounting. I do not

keep any books or make any schedules. That is why
I engaged the certified accountant, Mr. Olafson, to

do that work.

Q. Did you, then, undertake any accounting of

the Batemans' affairs for the years 1945 and 46?

A. No, I didn't work with Mr. Deschenes in

working up the balance sheets, if that is what you

mean.

Q. You were employed, you say, on September

24, 1950, by the Bateman brothers?

A. That is correct.

Q. And then you didn't meet them until No-
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vember 10, 1950, almost two months later? [1065]

A. That is right.

Q. And what work did you do on November

10, 1950? What was your purpose in coming over

and meeting them then?

A. I had received a telephone call from Mr.

Isham during the month of October, 1950, wherein

he advised me that there were two Government

men over examining the taxpayers' returns and, of

course, knowing how the Treasury Department

operates, I questioned Mr. Isham as to who the

gentlemen were and he told me the names and, of

course, then I knew immediately that the taxpayers

were under joint investigation and examination.

Any time when two men, two Treasury Department

investigators or Agents come to a taxpayer to make

an examination, that means that there is one who

represents our Audit Section or our Investigative

Section ; the other man generally is from the Special

Intelligence Unit; and they are examining the tax-

payer's return because they feel that there must

be evidences—I shouldn't say—they are examining

the return because they feel that there are evidences

of income tax evasion.

Q. Well, you knew as soon as you saw Mr. Wil-

liams working on the case that he was investigating

for fraud, did you not?

A. I did, and I told Mr. Williams that, too,

and I also told the taxpayers. [1066]

Q. And Mr. Williams told you that he would

observe the requirements you laid down and not
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talk to the taxpayers? A. That's right.

Q. Unless Mr. Olafson or you were there ?

A. That is correct.

Q. As far as you know, he has followed that?

A. He has, he has.

Q. You say that he wrote to the taxpayers di-

rectly and not to you about a meeting once?

A. That is right.

Q. Was there anything unusual about him writ-

ing directly to the taxpayers?

A. Oh, no, there was nothing unusual. In fact,

that was the procedure that I am sure he has been

instructed to follow whenever an offer to the tax-

payers or the notice to make a statement is given,

they send it directly to the taxpayer.

Q. Well, there was some discussion about a joint

meeting with Mr. Williams, Mr. Deschenes, your-

self and the taxpayers throughout the early part of

1951 and the summer of 1951, was there not?

A. No—just a minute now, I wouldn't want to

say there was no discussion. At that May 28th

meeting, I pointed out [1067]

Q. That is what I mean, you discussed that at

the May 28th, 1951, meeting, but were never able

to get together, is that correct?

A. That is right.

Q. And, of course, you knew that the statute

of limitations was just about to run for a criminal

case on 1945?

A. The statute of limitations didn't run until

March 15, 1952. That would be
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Q. Yes, that is correct, but you knew from your

experience with the Treasury Department there

were lots of preliminary steps to take before that

case could be presented to the Federal grand jury,

didn't you? A. That is correct.

Q. You knew Mr. Williams was facing a time

limit and having to move on the case %

A. I knew Mr. Williams didn't have all kinds

of time, that is correct.

Q. And that he couldn't postpone indefinitely

the question of letting the taxpayers come in and

talk and have the conference whenever they wanted

to, he had to set some time limit on it, didn't he?

A. That is correct.

Q. Now in the summer you say that the confer-

ence couldn't be held because the Batemans were

harvesting. What [1068] about Charlie Bateman,

was he harvesting too?

A. I don't know if he was or not, if he worked

in the fields. It was my understanding that he has

assisted them in working in the fields.

Q. Did you think he left the tavern and the

hotel and went out and harvested?

A. I don't know whether he did or not.

Q. You didn't ascertain whether or not Charlie

Bateman was available for a conference, then?

A. As we were making this examination, it had

been a joint examination of both parties, and I

presumed that—the letters that went to Mr. Charles

Bateman and Mr. Wallace Bateman were both

dated the same date and set the same time and the
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same place for the conference, and I presumed that

Mr. Williams had in mind having the statements

made at the same time by the Batemans. He never

offered or requested that they come separately.

Q. What kind of a sworn statement did Mr.

Williams request that you spoke about?

A. What kind?

Q. Yes?

A. Well, I don't know what he had in mind.

Q. He wanted some statement from the tax-

payers under oath? A. That is right.

Q. As to some of the circumstances, didn't he,

connected [1069] with their 1945 and 1946 income?

A. That's right, and the taxpayers, of course,

have the right to either make it or not make any

statement. These taxpayers offered to make it.

Q. Now the taxpayers were afforded an oppor-

tunity of a conference with Mr. Wolvin Patton,

were they not? A. They were.

Q. And you were at that conference ?

A. I was.

Q. Who was Wolvin Patton?

Mr. Leavy : If your Honor please, that has been

ruled out of the evidence. It wasn't touched on my
direct examination, except for an offer which I

made and which was rejected. We are going to go

into something clear outside the scope of the direct.

I am willing to go into it, but I want to go all the

way.

Mr. Erickson: No, this matter was brought up
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about his opportunity to explain, and Mr. Wolvin

Patton, a Bureau official, to which a

The Court: I sustained the objection to the let-

ter because of the contents of the letter.

Mr. Erickson: I won't go into the letter.

The Court: I will overrule the objection.

Q. (By Mr. Erickson) : This conference with

Mr. Wolvin Patton took place in [1070] Seattle,

Washington, on October 29, 1951, did it not?

A. I haven't refreshed my memory as to the

particular date ; I would have to refer to my notes

to see that it did occur on that day; but we did

have a conference with Mr. Patton.

Q. And in attendance at that were Charles W.
Bateman, Wallace Bateman, yourself, John J. Reha,

C. Walter Olafson and Wolvin Patton?

A. That's right.

Q. And in that conference, were the taxpayers

given a chance to make any explanation that they

wanted to make?

Mr. Leavy: If your Honor please, may it be

understood we are objecting to this whole thing

unless we are given the opportunity to answer the

whole line?

The Court: I don't know what you mean by

answering the whole line. The letter will not be

admitted.

Mr. Leavy: I am somewhat handicapped by the

previous rulings out of the presence of the jury.

The Court: Overrule the objection. He may an-

swer.
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A. Yes, the taxpayers were permitted to make

their explanation to Mr. Patton, and Mr. Patton

asked me for a letter of my—a memorandum setting

forth the facts that the taxpayers weren't able to

explain too fully. [1071]

Q. (By Mr. Erickson) : That conference with

Mr. Wolvin Patton was several months before any

case was presented to the grand jury, was it not,

and an indictment returned?

Mr. Leavy: Well, if your Honor please, that is

certainly outside the scope of the direct examina-

tion.

The Court: Well, he can fix the time of it.

Mr. Leavy: He has fixed the time of it already.

The Court : Did you testify as to the time %

A. He asked me the date and, like I say, I

haven't referred to my papers as to the exact date.

The Court: I will sustain the objection to the

last question.

Q. (By Mr. Erickson) : Well, would you say

that the conference with Mr. Wolvin Patton in

his office occurred on or about October 29, 1951 ?

A. I believe it occurred right around that time,

yes. I could tell you exactly if I looked at my file.

Mr. Erickson: That is all. I would like you to

look at your file to fix the date of that conference,

just for the purpose of the record.

Mr. Leavy: Harvey, can you give us the date?

Maybe we can agree on it.

Mr. Erickson: The date I have is October 29,

1951. I would like for him to check it. [1072]
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The Witness : That was the date of the meeting,

because I wrote a letter on November 2, 1951, to Mr.

Patton in response to his request at that meeting

that I write him a letter setting forth

Q. You say that the conference was held before

November 2, 1951? A. That's right.

Mr. Erickson: That is all.

The Court: All right, redirect?

Mr. Leavy: If your Honor please, we would

like to re-offer—what is that exhibit, that letter, that

identification ?

The Clerk: Defendants' 73.

Mr. Leavy : We would like to re-offer Identifica-

tion 73 on the ground that the meeting with Mr.

Patton has been opened up on cross and he re-

quested at the meeting that a letter be supplied

to him and this is the letter.

The Court: I will sustain the objection. You
may show that the letter was written. I think he

has testified to that, probably.

The Witness: I have testified to that, that a

letter was written, yes. [1073]

(Whereupon, said letter, being Defendants'

Identification No. 73, having been previously

offered and rejected on Page 1058 hereof, was

again offered and rejected.)

Redirect Examination

By Mr. Leavy:

Q. Now, Mr. Reha, when you proposed that the

sworn statements of the taxpayers be made to fit the
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schedule of Mr. Olafson and yourself early in Oc-

tober, 1951, in your opinion, from your experience

with the Bureau and your knowledge of the law,

the statute of limitations, was that date an un-

reasonably late date in view of the statute of limi-

tations? A. In my opinion, it was not.

Q. Now, Mr. Erickson has pointed out that you

were employed on September 24th, I believe, 1950,

and that you first saw the taxpayers on November

10, 1950. Did you do a substantial amount of work

in that interim period? A. I did.

Q. And don't answer this question, I will just

ask it. I know the Court is probably going to rule

against us. Will you state what that work was

that you did in that interim period? [1074]

Mr. Leavy: Or don't you object?

Mr. Erickson: Well, I don't object to his telling

briefly what he did, if it will facilitate any knowl-

edge that might be beneficial.

Q. (By Mr. Leavy) : What did you do, Mr.

Reha?

The Court: Well

The Witness: I think it would be against your

ruling.

The Court : Yes, I think it is going into matters

on which the Court has ruled, probably.

Mr. Leavy: Do I understand that he is not to

answer, your Honor?

The Court: Yes, I think that the objection

should be sustained to that.

Mr. Leavy : That is all.
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The Court : Any other questions of this witness *?

Mr. Erickson: No, that is all.

The Court: I will excuse the jury for a recess

now. We are going to run until five to try to get

as far along as we can with this case today, and

we will take a little recess first, though.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement.)

The Court: I didn't like to take the initiative

in sustaining an objection, but I think from what

I sensed that [1075] Mr. Reha would have had to

say that he filed a petition with the United States

Tax Court in behalf of the taxpayers. Isn't that

what you did in the interim?

The Witness: That is what I did.

The Court: That is the reason I thought we

shouldn't go into it.

Court will recess for ten minutes.

(Whereupon, a short recess was taken, after

which the following proceedings were had in

the presence of the jury.)

Mr. Leavy: Mr. Olafson.
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WALTER OLAFSON

called as a witness on behalf of the defendants,

being first duly sworn, testified as follows

:

Direct Examination

By Mr. Leavy:

Q. Your name is Walter Olafson?

A. Yes.

Q. And where do you live, Mr. Olafson?

A. Yakima, Washington.

Q. How long have you resided in Yakima?

A. Since 1910.

Q. Since 1910? A. Yes, sir. [1076]

Q. And what is your profession or occupation?

A. I am a certified public accountant.

Q. How long have you been a certified public

accountant? A. About 16 years.

Q. Prior to that time, did you do any account-

ing work? A. Yes.

Q. Will you state just briefly your background,

Mr. Olafson?

A. I started with bookkeeping and accounting

work in 1926. In 1930, I became an accountant

and auditor for the Yakima Water Department,

which position I held until 1935, when I became

the accountant for an electrical wholesaler and

jobbing concern in Spokane. In 1936, I took the

examination for the certified public accountants

given by the state and passed that examination and

received my C.P.A. certificate. Shortly thereafter,

I took employment with the firm of accountants in
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Yakima and was in their employ for approximately

three years. At that time, I became associated

with Winfield & Boyd of Yakima and thereafter

we formed the firm of Boyd & Olafson, which has

now been extended to Boyd, Olafson & Company.

We have been practicing under one of those two

names since about 1941. Our head office is in

Yakima. We have branch offices in Ellensburg and

Sunnyside, and have a large variety of clients and

a [1077] large income tax practice in connection

with these offices.

In 1948, I went to Washington, D. C, to take

the examination to practice before the Tax Court

and I was admitted to practice thereto.

Q. Before the United States Tax Court?

A. Yes.

Q. Now, do you currently, and have you for the

past ten years, handled tax work for wheat farmers

and ranchers, a good many of them? A. Yes.

Q. And have you handled tax work for business

men of large volume and large businesses?

A. That's right, and all kinds of industries in

the Yakima area, commercial industries and stores.

Q. Is Mr. Boyd, who is in your firm, is he a

C.P.A., also?

A. Yes, he is. Yes, he is, and he is a former

revenue agent.

Q. Are you familiar, Mr. Olafson

Mr. Leavy: May I ask, is there any question

about his qualifications? I could go on.
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Mr. Erickson: No, there is no question at all

about his qualifications.

The Court: All right.

Q. (By Mr. Leavy) : Mr. Olafson, [1078] are

you familiar with the Government's exhibit No. 52?

A. Yes.

Mr. Leavy: I wonder if you have those copies,

extra copies, Harvey? It might facilitate matters.

Mr. Erickson: Yes, you can have them. How
many do you want?

Mr. Leavy: I mean for the jury to have. I

don't know whether the Court still has his copy or

not.

The Court: Yes, it is in my chambers. Will

you get my copy ? It is on top of my table in there.

(Whereupon, copies of Plaintiff's Exhibit

No. 52 were again passed out to each member

of the jury.)

Q. (By Mr. Leavy) ; Mr. Olafson, do you have

a copy of this exhibit in your possession now?

A. Yes.

The Court: That is all right. Each jury has

one now; proceed.

Q. (By Mr. Leavy) : Mr. Olafson, on the first

page, the first item listed are wheat sales made
to E. S. Johnston

The Court: Pardon me, Mr. Leavy. Before I

forget it, as you go out, each of you leave that,

if you still have it when we adjourn here. Just
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hand them back to Mr. Erickson [1079] before you

leave.

Mr. Leavy : I might state to the Court, also, that

we will hand out to the jury, I think in a few

minutes, another one.

The Court: The same will apply to any exhibits

that are given to you. Hand them in when you

leave; don't take them out with you.

Q. (By Mr. Leavy) : The first items there are

wheat sales made to E. S. Johnston & Company.

Have you checked the record to ascertain whether

or not all of those items as listed there were de-

posited in 1945 in the Wallace Bateman account

in the Kennewick bank?

A. I would have to refresh my memory as to

which account, but they were all deposited.

Q. They were all deposited into Bateman

brothers' accounts, then? A. Yes.

Q. In any event. Going back a bit, when were

you first employed on this case, Mr. Olafson 1

A. In November of 1950.

Q. What time in November, if you know?

A. I think about the 11th of November.

Q. And since that time, have you been working

with the Government agents and others, and have

you made a [1080] sufficient study of the problems

involved in the Bateman tax matters for 1945 and

46 that you are familiar with them? A. Yes.

Mr. Leavy: May we have that marked?

The Clerk: Defendants' 74 for identification.

Q. (By Mr. Leavy) : Mr. Olafson, have you
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made a schedule which shows the 1945 farm income,

indicating thereon items deposited, items not de-

posited, items entered in the farm book, which we

have referred to in the evidence here, and items

reported on the income? A. I have.

Q. And is the schedule which is Identification 74

the one which you have prepared? A. It is.

Mr. Leavy: We will offer Identification 74.

Mr. Erickson: There are no objections if Mr.

Olafson states it is made from the exhibits.

The Court: Is it based upon the evidence here

in the case, Mr. Olafson? A. Yes.

The Court: It will be admitted, then. [1081]

(Whereupon, said schedule was admitted in

evidence as Defendants' Exhibit No. 74.)

Mr. Leavy: May I hand copies to the jury of

this schedule, your Honor?

The Court: Yes, all right.

(Whereupon, copies of Exhibit No. 74 were

handed to each member of the jury.)

Q. (By Mr. Leavy) : Mr. Olafson, looking at

this exhibit

A. I'm sorry, I don't believe I have a copy.

Q. I'm sorry, I have extra copies here.

Mr. Leavy: Does the Court have a copy of it?

The Court: Yes, I have the original of it.

Mr. Leavy: I have a carbon if you would like

that.

The Court: Very well.
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Q. (By Mr. Leavy) : What are the group of

items that are more or less paragraphed off at the

top of the page there f

A. Those are the items that are on Identifica-

tion 52 having to do with Johnston wheat checks,

the Perham checks, the Walla Walla Canning Com-

pany check, and the Campbell Custom Canning

receipt.

Q. Then, below that you have an item of total

of deposits for poultry sales, all deposits between

November 26th [1082] and December 19th. I as-

sume that means in 1945, does it not?

A. That is correct.

Q. Will you state what that item is?

A. Well, there was deposited in the bank the

sum of $52,989.54, being the total of ten deposits

for poultry sales.

Q. Now, all of the poultry sales as discovered

and found in your investigation, working with the

Government agents, were all of them deposited?

A. Yes.

Q. Now, there is a small letter "b" after it, re-

ferring apparently to a footnote. Will you explain

what that is?

A. There was an additional deposit on January

4, 1945, of $466.55, which was a sale which was re-

ported on the 1944 income tax return, so, for that

purpose, I have excluded it from the deposits on

this exhibit.

Q. So, in other words, the figure that we have

above hereof fifty two thousand some dollars con-
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stitutes the total deposits in 1945, except for this

one item deposited on January 4th which should

have been considered as income of the previous

year—which has been considered as income the

previous year 1

? A. That is correct. [1083]

Q. Now, over in the last column, you have re-

ported on income tax return a larger figure. Is

that amount taken from the income tax return

itself? A. Yes, it is.

Q. In your investigation, were you able to ascer-

tain the source for this larger figure which was re-

ported as income? A. No, no, I was not.

Q. Incidentally, this item of income here is not

included in the Government Exhibit 52 on their

Page 1, is it? A. No, it isn't.

Mr. Erickson: What item isn't?

Mr. Leavy: The poultry.

Q. Now, going on down, there was soil conserva-

tion payment and that payment was deposited, is

that right? A. That is correct.

Q. And it was reported, is that correct?

A. That is right, it was reported in the amount

of $3,000.00.

Q. So that there is $11.35 that was not reported.

A. That is right.

Q. In your investigation of the books, have you

been able to find any reason for the $11.35 differen-

tial? A. No, I haven't.

Q. In Mrs. Bateman's farm book, was the exact

figure shown? [1084] A. Yes, it was.
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Q. Now, the next seven items are not listed in

the deposited column. Does that mean that they

were not deposited in the bank?

A. That is correct.

Q. And what is your source of information to

indicate there are such items'? In other words,

you didn't get them from the bank statement;

where did you get them?

A. Well, the gas refund is on the income tax

return.

Q. It was reported as an item of income?

A. It is reported as an item of income. The

interest of $60.00 was also reported on the income

tax return. The sale of eggs for $68.15 was re-

ported on the income tax return and is, therefore,

entered. The sale of one boar for $44.13 was noted

on the farm book and was also entered in the in-

come tax return. The sale of the three horses,

$120.65, was noted on the farm book and was re-

ported on the income tax return. The sale of the

48 chickens for $60.00 is on the income tax return.

The sale of the asparagus for $69.13 was noted in

the farm book, but was omitted from the income

tax return.

Q. In other words, as to the asparagus sale, you

found nothing on the tax return and nothing in the

bank deposits and nothing to indicate its existence,

except [1085] that it was in the farm book?

A. That's right.

Q. Now, the last item you have is unidentified
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deposit of $275.00. Have you been able to ascertain

what that is? A. No, no, I haven't.

Q. Is it possible that it may have been some of

these items that we have just been talking about

which are on the tax return but are not deposited?

A. That could be.

Q. Are you able, as an accountant, to trace any

of those items into that $275.00 figure with any cer-

tainty ? A. No.

Q. Now, going back to the top of the page again,

they constitute, outside of the poultry sales, the

major income items from the farm in 1945, do they

not?

A. Yes. Now, I have arranged this chrono-

logically.

Q. Will you explain these items here?

A. Well, the first item is a wheat check from

Johnston, April 13, 1945, in the amount of

$20,742.34.

Q. Now, you have a letter "A" after that, a

letter "a" after the next one? A. Yes.

Q. What does that mean ?

A. Well, I will read the second item of March

13, 1945, Johnston wheat check, $12,358.80. Now,

I have shown [1086] that both of these items are

in the farm book, but in order to tie them in to

the amount shown in the farm book, I have made
the explanation as to Footnote "A."

Q. That these two checks were deposited at the

same time?

A. Yes, these two checks, plus a transfer check
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from the Hotel Kennewick account in the amount

of $777.24; total, $33,878.38, which is the amount

entered in the farm book.

Q. Then the Walla Walla Canning Company

on May 5th, $69.73, that item was not deposited, is

that right? A. That's right.

Q. And was not entered in the return?

A. It is not entered in the return.

Q. What is your source of information of the

existence of the item?

A. Well, I had a record of it from examining

the deposits, but my source in this case is the Ex-

hibit 52, which shows the $69.73 item.

Q. In other words, insofar as possible, have you

attempted to tie this statement into the first page

of Exhibit 52? A. That's right.

Q. Then we have the cherry advances, which

have already been discussed in this case, totaling

$6,000.00. What are the dates of those [1087]

advances ?

A. June 25, 1945, in the amount of $4,000.00,

and June 29, 1945, in the amount of $2,000.00.

Q. Are those the deposit dates? Well

A. I am not sure whether they are the deposit

dates or the dates on Exhibit 52. I think they are

the dates on Exhibit 52.

Q. Then your next two items are two wheat

checks in August, is that right?

A. That's right.

Q. Then the Hewes Brokerage item, $189.06?

A. Yes.
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Q. Then, again we come to the September Per-

ham Fruit Company check that has been discussed

in the testimony previously, and then the two wheat

checks which were reported on the return, is that

correct ?

A. I might say in connection with the Perham

Fruit Company, that the amount entered in the

farm book is the combination of the two amounts,

or $7,907.63.

Q. That is the deposit?

A. The amount entered in the farm book.

Q. Oh, the farm book. Now, Mr. Olafson, as

an accountant experienced in audit work and from

an examination of these major income items ar-

ranged chronologically, is it possible to draw any

conclusion as an expert as to why certain items

were reported on the tax return and [1088] certain

items were not ? A. No, I wouldn't say it was.

Q. Is there any pattern with respect to the dates

of receipt of items of income?

A. Well, I note that with the exception of the

$776.91 from the Campbell Custom Cannery, which

is dated November 8th, that the amounts reported

are those after September 5, 1945. This is also

true as to the poultry sales, because they were from

November 26th to December 19th.

Q. If a person looked at the bank ledgers of the

farm account starting with September 2, 1945,

we'll say, and running to December 31st of 1945,

would he have secured all of the items as shown

on the income tax return as income?
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A. All the items deposited and not the small

miscellaneous items, which were not deposited.

Q. Down at the bottom of the page?

A. As to which I did not know the dates.

Q. And not the Campbell Custom Cannery item ?

A. That is correct.

Q. In your opinion, is there any way to explain

the differential between the $52,989.54 of the poul-

try sales, being a total of deposits, to the amount

reported in the return, except a mathematical

error ?

Mr. Erickson: To which we object as leading

and [1089] suggestive.

The Court: Well, I will overrule it.

A. It could have been an outside sale; that is,

a sale to a neighbor or something of the kind.

Q. (By Mr. Leavy) : It would either be that

or mathematical, is that right?

A. I would think so, yes.

Q. Now, we haven't mentioned this Footnote

"C" that is after the Johnston wheat account,

$2,716.43. What is the reason for that footnote?

A. Oh, the entry in the farm book included an

amount received from the proceeds of fire insurance

loss of $1,822.50, and it is the sum of that $1,822.50

and the $2,716.00, or approximately $4,538.00, that

is entered in the farm book.

Q. Now, should that item of $1,822.50 be treated

as income or not, or do you know?

A. Well, that would depend from the tax stand-

point on the facts in the case. This is an involun-
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tary conversion, and if the money was used to

rebuild the asset destroyed or a similar asset, there

would be no tax liability incurred.

Q. Can you eliminate it because of that fact?

A. Yes, and the fact that it was not used on

this exhibit.

Q. In other words, on Exhibit 52? [1090]

A. On Exhibit 52.

Q. So the Government had also eliminated it?

A. That's right.

Q. This farm book is Exhibit No. 61 that we

have been referring to? Is that right, Mr. Taylor?

The Clerk: It is.

Q. (By Mr. Leavy) : Now, did you check to

ascertain, percentage-wise, the difference between

the amounts of farm income deposited in the bank

in 1945 and the amounts not deposited?

A. Yes.

Q. What percentage of the farm income in 1945

was deposited in the bank?

A. Slightly over 99 per cent.

Q. Over 99 per cent of the farm income was

deposited in the bank? A. That's right.

Q. Now, Mr. Olafson, turning to the Govern-

ment's Exhibit No. 52 and to Page 6, I believe it

is—yes, Page 6—have you examined that page of

the exhibit? A. I have.

Q. And that refers to what we might call non-

farm income in 1946, does it not? A. Yes.

Q. Now, certain eliminations have been made
on that [1091] exhibit. Will you explain to the
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jury the types of eliminations that they would be

from your analysis of this exhibit?

A. Well, the eliminations made are in three

types: The first is the transfer of funds between

the different bank accounts; that is, where money

might be transferred from the hotel account to the

—to the hotel account from some other account. The

second type of elimination is exemplified by the

fire insurance proceeds, which have been eliminated

for the purpose of the exhibit. And the third type

are the checks drawn to cash, the checks drawn

for change at the hotel and tavern.

Q. Now, Mr. Olafson, if the eliminations made

on a schedule of this type are too high, that is, too

many items are eliminated, what effect does that

have on gross income per deposits of that item in

this schedule % A. It would be too low.

Q. And, conversely, if the eliminations are too

low, what would be the effect on gross income %

A. Then the income per deposits would be too

high.

Q. Have you made any computation of the elimi-

nations of what the Government has referred to as

checks drawn to cash, eliminating the items that

Mr. Williams has referred to; in other words, the

round-numbered checks? [1092]

A. I have added up the round-numbered checks

on the exhibits.

Q. Adding the round-numbered checks up on the

exhibits in this case for 1946 from these accounts,
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excluding the Pendleton bank account, what do you

find as your total?

A. Well, in the Hotel Kennewick account, my
total was $44,100.00, and in the C. W. Bateman

account, my total was $82,580.00.

Q. Now, those two figures are made up of mere

mathematical computations from the exhibits in

evidence, is that right?

A. The plain addition of the items.

Q. Mr. Williams testified that in determining

this in 1946, he would take round-numbered checks

out as elimination items. As an accountant, is there

any basis for that theory, Mr. Olafson?

A. Yes, there is strong presumption that those

figures would be the cash checks. There could be

additional checks which are not for round amounts,

but which would also be for cash or for change,

depending upon the requirements of silver, and

so on.

Q. Incidentally, in your actual examination, did

you find any other checks other than round-

numbered checks which were actually proper elimi-

nation items?

A. Yes, there was a $125.00 check in 1945 and

a $840.00 [1093] check that we found. Where
we had the checks.

Q. The first one you said was in 45; it wasn't

in 46? A. No. We have no checks.

Q. Now, turning to the Pendleton bank account,

Mr. Olafson, what is the effect of handling the
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Pendleton bank account the way in which it is

handled in Exhibit 52?

A. Well, the effect on the item of gross income

per deposits is that it increases the income com-

puted in this manner by $16,000.00.

Q. If, in fact, Mr. Olafson, this $16,000.00 item

is made up of income which C. W. Bateman had

acquired prior to the year 1946, regardless of when

prior to that, if he had acquired that sum prior to

1946, would that make a difference on the way it

should be handled in a computation such as Page 6

of Schedule 52?

A. In that event, the $16,000.00 should also be

eliminated.

Q. The entire item should be eliminated?

A. That's right.

Q. Mathematically, have you made any compu-

tation to ascertain what effect that elimination

would have if it were made on the taxes which

would become due?

A. Yes. The elimination would decrease the

taxes due $3,288.10 on the part of the defendants

and, of course, an equal amount on the tax returns

of the defendants' wives. [1094]

Q. In other words, whether or not this item

should be considered in a tax computation would

depend entirely on whether it was 1946 income or

whether it was income from prior years?

A. That is correct.

Q. In your audit, did you find anything to indi-

cate that it was 1946 income?
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A. No, I—that would be a question.

Q. Pardon me, go ahead. Did you answer the

question, Mr. Olafson? A. Yes.

Q. Now, on that $16,000.00 item, I believe that

Mr. Williams testified that when you and he were

going through the deposits of the Pasco Branch,

Seattle-First National Bank, you came across a

deposit of $10,500.00, and scratched your head and

said, "Oh, that is the Pendleton money." And
Mr. Williams replied, "Yes, we had known about

that."

Will you relate your recollection of what oc-

curred on that occasion?

A. I had previously been working independ-

ently. The way this worked out is I would work

a few days on it and then we would get together

and work together. I had been working independ-

ently and had gone to the Pasco bank and tried to

determine where the deposit of [1095] $10,500.00

came from. The deposit ticket showed a bank num-

ber and I asked the bank official if he could tell

me to what bank that referred, and he said it was

a Pendleton bank.

At the time of this incident which Mr. Williams

relates, we were working together, and I said

—

I asked whether they knew anything about this

deposit of $10,500.00, and I told them that it was a

deposit from a check drawn on the Pendleton bank.

I don't know whether they answered me or whether

they did not, but I was in a position where I wanted

to get things done as quickly as possible, so I sug-
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gested to the agents that, "Why don't you write

to the Deputy Collector at Pendleton and have him

check on that account or check on the Pendleton

bank," I mean to say, "and see if they have any

information about this check ? '

' Mr. Williams then

said, "Well, we might as well tell you that we

know all about it."

Mr. Erickson: That there is what?

A. "We might as well tell you that we know

all about it."

Q. (By Mr. Leavy) : In other words, at that

time you didn't know the source of this $10,500.00

deposit? A. No, no, I didn't.

Q. Now, Mr. Williams has also testified on this

same [1096] matter, that no one, the Batemans,

yourself or Mr. Reha, ever gave him any informa-

tion on the source of this $16,000.00. Is this the

first time you ever talked to him about the

$16,000.00 item that you have just referred to?

A. Well, no, I had talked to Mr. Williams about

the $16,000.00 item. That was mentioned sometime

during the day of the first meeting.

Q. Now, afterward, as to the source of the $16,-

000.00, did you ever tell Mr. Williams what you

understood to be the source of the $16,000.00.

A. Yes, I did.

Q. So that by what date, would you say, Mr.

Olafson, that Mr. Williams was advised as to the

claimed source, at least?

A. Well, I don't know, our first meeting was

December 19th. Now, whether I told him as to the
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source of this prior or within a day or two after

that, or whether it was at a subsequent meeting,

maybe a couple of weeks, I don't remember.

Q. Now, at least by what, the first of the year

or the first of 51, he knew the claimed source, did

he not? A. I think so, yes.

Q. Now, going back to these various accounts,

the Hotel Kennewick account, the C. W. Bateman

accounts, did you [1097] find anything about those

accounts in 1945 and 1946 to indicate whether they

were personal or otherwise?

A. Well, the indications are that the Hotel Ken-

newick was meant to contain the deposits from the

hotel, as such; that is, the room rentals, and so on;

and that the tavern receipts were deposited in the

C. W. Bateman account; and they were, therefore,

both business accounts and used in that fashion.

As time progressed, why they were used inter-

changeably, but during the early period, they at-

tempted to distinguish the receipts, I believe.

Q. Between the two accounts. By the way,

speaking of these eliminations, there has been a

mention made here in the trial of N.S.F. checks

redeposited. Will you explain to the jury exactly

what N.S.F. checks redeposited we have been talk-

ing about?

A. Well, the effect on the computation would

be something like this: If I were a business man
and I took a check from John Jones for $100.00

and I put it through my business and deposited it

and then the bank returned the check to me N.S.F.,
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I would probably call up John Jones and ask him

how about it. And he might say, for example, '

' The

check is all right now, you can redeposit it." If I

thereupon redeposited it, why I would have de-

posits of $200.00, where, actually, I had [1098] only

$100.00 in receipts. If the check were returned

again N.S.F. and I again redeposited it, I would

have $300.00 of deposits as against $100.00 in

receipts.

Q. Did you find in your audit that there were

any N.S.F. checks redeposited?

A. Are you speaking with reference to 46?

Q. Either year, 45 or 46?

A. 1946, the information was not available. In

1945, there were $1,622.06 of such redeposited

items.

Q. You say in 1946 the information wasn't

available. What different information did you

have in the two years?

A. Well, in 1945, most of the bank statements

and the cancelled checks were available, that is,

for the year 1945. But they were not available,

they had been burned, for the year 1946.

Q. On May 28, 1951, in Spokane, when you and

Mr. Williams and Mr. Deschenes and Mr. Reha

were present, were these N.S.F. checks redeposited

discussed ?

A. I can't remember. I would have to refresh

my collection.

Q. Did you keep notes of those meetings ?

A. No, not too thoroughly. I had work papers
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that were developed at the time of the meeting, but

I don't think I have notes.

Q. Now, in the 1945 return as filed, it has

already been [1099] mentioned here there was a

mathematical error on the first page, wasn't there?

A. Yes.

Q. That amounted to how much? Just approxi-

mately, if 3^011 don't have the figure at hand?

A. $10,727.92.

Q. And Mr. Williams was asked here the other

day when you were present as to whether that

error would make any difference tax-wise. I be-

lieve he answered that it would not, is that correct,

that it would not?

A. Well, it would be technically true for 1945.

But, in actuality, because of the carry-back, the net

operating loss carry-back to 1943 and 1944, it would

make a substantial difference in tax liability.

Q. Not in detail, but just what is this carry-back

business ?

A. Well, when a person has a loss from the

operation of a business, under the law at that time

he would carry that loss back and get a deduction

for two years prior to the year of the loss and, if

the loss was not used up, then he would go in this

case to 1944. That is, he would carry back to 1943

first ; then if there is anything left, it would be 44,

and if the loss was great enough so it absorbed the

income of the two years prior, you would carry

forward to the 46 and 47. [1100]

Q. So that in the long run, actually, had there
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been a loss of ten thousand more than was shown,

it Avould have some tax consequences, wouldn't it?

A. Oh, yes.

Q. Now, would there be any tax differential if

there were loans repaid when you are trying to re-

construct from deposits, as the Government did in

their Exhibit 52?

A. Yes, there would if part of the deposits were

loans, why there would be adjustment necessary.

Q. Loans repaid, would they be income or not?

A. They would be elimnated from the deposits

as an elimination.

Q. Because they are not income?

A. That's right.

Q. Do you know of any loans which were repaid

in 1946?

A. No. I do know in connection with this check

to Roy Thompson of $450.00, the check was made

on February, 1945, and if that were repaid, it would

be an adjustable item.

Q. Now, if it were not repaid—have you heard

the testimony about Mr. Thompson's disappear-

ance ? A. Yes.

Q. If it were not repaid in 1945, would it have

any tax consequence?

A. In my opinion, the taxpayers would have a

bad debt loss in that year of 45. [1101]

Q. If they had a bad debt loss in 1945 for the

amount of this check, $450.00, would that reduce

their gross income by that amount?

A. Yes. Well, it would reduce their net income,
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depending upon whether it was a business bad debt

or a non-business bad debt.

Q. Now, there has been some testimony here,

Mr. Olafson, about advances made by Charles Bate-

man to the Kennewick Social Club in 1944, as I

recall. You refresh your own memory on that. If

there were repayments of those advances in 1945,

would that make a tax difference %

A. Yes, it would.

Q. And has the Government in Schedule 52, or

Exhibit 52, has there been any deduction made in-

sofar as you can ascertain for any such advances

repaid %

A. No, I haven't ascertained any such items.

Mr. Leavy: I might state to the Court, this is

a good place for me to stop.

The Court: Well, all right, it is time to suspend.

We will meet again at 9:30 in the morning, gentle-

men. The Court will adjourn until that hour.

Remember to turn in those papers that you have

to the bailiff.

(Whereupon, the trial in the instant cause

was adjourned until 9:30 o'clock a.m., Tuesday,

February 3, 1953.) [1102]

February 3, 1953; 9:30 A.M.

(The trial in the above cause was resumed

pursuant to adjournment, all parties being pres-

ent as before.)

The Court: Proceed.
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WALTER OLAFSON
a witness called on behalf of the defendants, having

previously been duly sworn, resumed the stand and

testified further as follows

:

Direct Examination

(Continued)

By Mr. Leavy:

Q. Mr. Olafson, we have discussed some of the

items in the Government's Exhibit No. 52 and you

have examined that exhibit thoroughly yourself,

have you not? A. Yes.

Q. What is your opinion as to the accuracy of

determining gross income by the method used by

the Government Agents as shown by Exhibit 52?

A. Well, I would say that the method was highly

speculative. It can only be correct if all of the fac-

tors entering into the deposits are known. Now we

have discussed the transfer of funds, that is, be-

tween bank [1103] accounts, the elimination of such

things as fire insurance proceeds, the elimination of

cash items. I mentioned yesterday about the elimi-

nation of N.S.F. checks. But there could be—there

are other items and other factors, such as repay-

ment of loans, repayment of accounts receivable,

those would have to be considered; the sale of capi-

tal assets or the sale of equipment from the estab-

lishment; the fact as to whether money included in

the deposits is from loans, that is, from money bor-

rowed by the establishment; the question of gifts

received or the question of whether theye was any

money held in trust for anyone.
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And then there has been evidence in the case

relative to cash, varying amounts and large amounts

of cash, and probably the most important factor in

the case would be the cash on hand at the beginning

and the end of any period.

Q. You mean the cash that would be in the

vault? A. The vault and the till.

Q. Then, if I am summarizing correctly, Mr.

Olafson, this method used would be an accurate

method to determine income only if you knew the

actual facts as to all of these various factors, in-

cluding, among other things, cash on hand?

A. That is correct. [1104]

Q. Now, Mr. Olafson, on Exhibit 52 there is a

tax computation for 1945 based upon the use of

joint returns. Have you made a computation to as-

certain what tax savings there would be to the tax-

payer if the computation were based upon the same

figures exactly, but separate returns were used in-

stead?

Mr. Erickson: Object to that as incompetent and

immaterial what the tax saving would be if another

method were used.

Mr. Leavy: I think the witness is qualified to

testify to the mathematical tax computation which

would be involved.

The Court: Yes, that isn't the question, though;

the question is whether it is material or not, to show

whether the tax would have been less under some

other method of making the computation.

Mr. Leavy: I think it would be quite material,
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your Honor, because that is, of course—I can ask

him this:

Q. In making the 1945 return, Mr. Olafson,

would a competent tax accountant have used sepa-

rate returns? A. Yes, I think so.

The Court: Do you mean generally, or in this

particular case ? In this case, there was a loss.

Mr. Leavy: Yes.

The Court: There wasn't tax to pay.

Mr. Leavy: I was meaning generally. [1105]

Q. Let me ask you this question, Mr. Olafson:

In your work in the year of 1946, when you were

working in your office on various 1945 tax returns,

did you or did you not use separate returns, regard-

less of income or loss ?

A. Invariably in farming income and business

income, we would have filed separate returns, re-

gardless of gain or loss.

Q. That would be the invariable practice at that

time in your office?

A. That is, with the exception of salaries and

small gross receipts.

Q. In any large business you would?

A. Yes.

Mr. Leavy: Now may I repeat the same ques-

tion, your Honor?

The Court: Yes.

Q. (By Mr. Leavy) : What wouuld be the sav-

ing in using separate returns in computing the tax

for 1945, based upon the Government's figures as

shown in Exhibit 52 ?
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Mr. Erickson: To which we object as improper,

immaterial.

The Court: Well, I will overrule the objection.

A. The saving would have been [1106] $11,-

556.54.

Q. (By Mr. Leavy) : Mr. Olafson, I am hand-

ing you Exhibits—if Stan gave me the ones I asked

for—3, 4, 6, 7, 8 and 9. Looking at those exhibits,

Mr. Olafson, do you find anything on those exhibits

with reference to the tax statements, showing the

amount of tax due or the overpayment of tax,

which indicates that the returns are properly made

or improperly made ?

Mr. Erickson: To which we object. No, I will

withdraw that.

The Court: All right.

A. The section relative to the tax computation

is improperly made, in that the net loss shown on

the return was carried down as a minus figure in

the tax computation.

Q. (By Mr. Leavy) : Are there two there that

would be identical, Mr. Olafson? A. Yes.

Q. Would that be 3 and 4?

A. That's right.

Mr. Leavy: May I pass Exhibit 3 to the jury,

your Honor?

The Court: All right.

(Whereupon, Exhibit 3 was handed to the

jury.) [1107]
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Q. (By Mr. Leavy) : Will you tell us where on

the page you are speaking of now?

A. In the lower right-hand corner, down in here

(indicating), not the tax computation, but the sec-

tion showing the amount of the tax and prepay-

ments.

Q. That is erroneously carried down?

A. Yes. Then the loss that is carried down,

which is actually a net loss and has nothing to do

with the tax, is added to the prepayments and

Q. What is the stated amount of the over-pay-

ment as shown by the typing on that return?

A. $3,696.82.

Q. Now what was the amount of actual pay-

ment made as shown by the return?

A. $2,000.00.

Q. In other words, that return shows more over-

payment than there actually was?

A. That is correct.

Q. Now there are some red markings on that

and I believe there has been testimony here that

the Bureau makes those red marks on there. Has
that error been corrected by somebody who has

made red markings on the exhibit?

A. That's right.

Q. Now looking at the next exhibits—are these

four exhibits, I can't tell? As far as tax computa-

tion is [1108] concerned, I mean? A. Yes.

Q. Will you take Exhibit 6, then, and

Mr. Leavy: May I pass the other three, which

are identical, to the jury, your Honor?
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The Court: Yes.

(Whereupon, said exhibits were handed to

the jury.)

Q. (By Mr. Leavy) : Is there any error shown

on those exhibits in connection with tax computa-

tion.

A. The 1945 return was marked to the effect

that the overpayment should be carried forward to

the 1946 year.

Q. That is the previous exhibit that we have

been looking at?

A. That is of the previous exhibit. But it was

not carried over to 1946. There is no credit taken

for any over-payment in 1945.

Q. Now there was, I believe, in the '45 return a

showing of a $2,000.00 over-payment, is that cor-

rect? A. That's right.

Q. And that $2,000.00 should have been carried

over, you say, to this return? A. Yes.

Q. But it is not—was not done ?

A. It was not done. [1109]

Mr. Leavy : Would you mark this exhibit ?

Q. In your opinion, would any tax consultant

who made up these computations we have just been

discussing, would any competent tax consultant

have made up such computations ?

Mr. Erickson: To which we object as improper.

The Court: Overruled.

The Witness: I didn't get the final question.

Q. (By Mr. Leavy) : I say, would any compe-
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tent tax consultant make up such tax computations

as we have just been discussing?

A. No, I don't think so.

The Clerk: I have marked Defendants' 75.

Q. (By Mr. Leavy) : I hand you Identification

75, I will ask you what that is ?

A. Well, that is a schedule showing the income

tax estimates paid, the proper application of them,

and it also shows how it was actually applied on

the returns, and a summary showing the total error.

Q. Now, Mr. Olafson, have you examined the

last page of the Government's Exhibit No. 52?

A. Yes.

Q. In that exhibit, is there a column, the last

column in the right-hand side, which is labeled "Ad-

ditional Tax [1110] Due?"
A. Yes, there is.

Q. And do you recall the total additional tax

due in accordance with that exhibit, at least ap-

proximately, do you?

A. Well, I have a copy here. It is $52,645.00.

Q. Now is that a correct statement, based upon

the Government's figures as shown in there, is that

a correct statement of the additional tax actually

due ? A. No.

Q. Why do you say it is incorrect, based upon

the Government's figures?

A. Because no application has been made of the

$4,000.00 paid in 1945, no credit has been given.

Q. In other words, there was $4,000.00 paid in

estimated taxes which were applicable to these
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years which has not been allowed in Exhibit 52, is

that right? A. That's right.

Mr. Leavy: We will offer Identification 75. Is

there any objection.

Mr. Erickson: No.

The Court: I don't believe you have shown who

prepared this.

Q. (By Mr. Leavy) : Did you prepare that ex-

hibit? [1111] A. Yes, I prepared it.

The Court : From the evidence in the case ?

A. Yes.

The Court: All right, it will be admitted. What
number is that?

The Clerk: 75.

(Whereupon, said document was admitted in

evidence as Defendants' Exhibit No. 75.)

Mr. Leavy: May I hand copies of the exhibit to

the jury, your Honor?

The Court: Yes.

(Whereupon, copies of Exhibit No. 75 were

handed to the jury.)

Q. (By Mr. Leavy) : Will you just quickly,

Mr. Olafson, while the jury has this, run down this

exhibit and explain what the items are ?

A. Well, the first group of figures shows the

tax per return, that is, for each joint return for

1945, and, disregarding the fact that the wrong

amount was copied down on the return, showed

none. The estimated payments in 1945 were
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$2,000.00, leaving an amount to transfer to the 1946

return of $2,000.00. And, since separate returns

were filed by each husband and wife [1112] in 1946,

that would mean that $1,000.00 would be trans-

ferred to each of the four separate returns for 1946.

Now the 1946 returns, which were separate

showed $699.00 tax each and, correctly, there should

have been shown on the return payments by transfer

from 1945 of $1,000.00 and estimated payments

made in 1946 of $511.60, making a total of $1,511.60

and an over-payment of the tax of $812.60 for each

spouse.

Now the computation that was shown, actually

shown, on the return is that the tax for each return

was $699.00; the estimated payments were $511.00

and the additional tax due and paid was $187.40,

and, therefore, the error on the face of each of the

1946 returns is $1,000.00.

And summarizing that, the errors on the face of

the 1946 returns are as follows:

For Wallace Bateman, $1,000.00 ; Eliza Bateman,

$1,000.00; Charles Bateman, $1,000.00; Marie Bate-

man, $1,000.00, and a total 1946 error of $4,000.00.

Q. And that $4,000.00 is not credited on Exhibit

52? A. No.

Q. Now, Mr. Olafson, in the data which was re-

turned or given to you, I should say, by the Gov-

ernment Agents, did they return to you a sheet of

paper which is a farm depreciation schedule % [1113]

A. For 1945?

Q. Yes?
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A. Yes, they returned—in the box that was re-

turned, there was a schedule, a copy of 44 and a

schedule, and the re-working of the figures for '45.

Q. I am speaking of the data, the information,

that Mr. Isham gave to the Agents and they subse-

quently returned to you ? A. That's right.

Q. Do you have that sheet with you ?

A. Yes.

Mr. Leavy : May we have it marked ?

The Clerk: Defendants' Exhibit 76.

Q. (By Mr. Leavy) : I hand you Identification

76. Will you state if that is the sheet that we have

just referred to ? A. Yes.

Q. That is a part of the data returned to you $

A. That is right.

Mr. Leavy: We will offer Identification 76 in

evidence.

Mr. Erickson: May I ask a question on voir

dire?

The Court: Yes.

Mr. Erickson : Is this Identification 76 the depre-

ciation schedule for the tax year 1944? [1114]

A. The typed part, the typed part is.

Mr. Erickson: I object to receiving that in evi-

dence because the depreciation for 1944 is certainly

not material here.

Q. (By Mr. Leavy) : Now, Mr. Olafson, is the

handwriting part that is above each typed item

here, is that 1945 's depreciation % A. Yes.

Mr. Erickson: Still, the depreciation for 1945 is

not an issue. It hasn't been made an issue.
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Mr. Leavy: There is an issue, your Honor.

Might I show it to you ? There is an issue here, as I

understand it, as to whether or not Mr. Isham had

these documents, and I believe he has testified that

he did not have a 1944 schedule when he prepared

the '45 depreciation schedule.

The Court : I will admit it.

(Whereupon, said document was admitted in

evidence as Defendants' Exhibit No. 76.)

Q. (By Mr. Leavy) : Mr. Olafson, handing you

Exhibit 76, have you checked the typewritten por-

tions of that exhibit with the 1944 depreciation

schedule of the Batemans ? A. Yes, I have.

Q. Does it or does it not correspond [1115] ex-

actly? A. It corresponds.

Q. Now there are above the items there pencilled

figures changing the amount of depreciation previ-

ously allowed and also changing the estimated

remaining life and the remaining depreciation

allowable. Do those pencilled figures correspond to

the figures that are on the depreciation schedule for

1945? A. They do.

Q. Now over on the left-hand side of the exhibit

are numbers, the first one being 7, then 6, then 15, 5,

and so on. Can you state what those apparently are

in connection with the 1945 return? Clear on the

left-hand side.

A. I think that those are numbered used—the

1945 schedule is rearranged so that the items appear

in chronological order, the items purchased at the

earlier date appearing at the top of the sheet.
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Q. And do those numbers serve to rearrange it

that way?

A. I haven't checked it completely, but from the

appearances of the first few items, I would say that

it does.

Mr. Leavy : Just to get everything in here (hand-

ing document to Clerk.)

The Clerk: Defendants' Exhibit 77 for identifi-

cation.

Q. (By Mr. Leavy) : I hand you Identification

77, Mr. Olafson. State, if [1116] you know, what

those are ?

A. Those are deposit tickets which I have found

in the box that was returned to me by the Special

Agents attached to one of the 1945 bank statements.

Q. Do they relate to the year 1945?

A. They do.

Mr. Leavy: We will offer Identification 77.

(Document to Mr. Erickson.)

Mr. Erickson: I will pass this up to the Court.

I think the originals are already in evidence ; those

are merely carbon copies. I can't see the importance

of putting in carbon copies when the best evidence

is already in.

Mr. Leavy: I might state to the Court, I think

counsel's statement is correct. The only purpose of

offering these is to show that they were in the box of

materials which Mr. Isham had. I believe he has

stated he did not have them.
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The Court : Very well, they will be admitted for

that purpose.

(Whereupon, said deposit tickets were ad-

mitted in evidence as Defendants' Exhibit No.

77.)

Q. (By Mr. Leavy) : Now, Mr. Olafson, I be-

lieve you have already testified that you came into

this matter subsequent to the time [1117] when Mr.

Williams and Mr. Deschenes first came into it, is

that correct? A. Yes, that's right.

Q. At the time that Mr. Williams and Mr. Des-

chenes, either one of them, returned any of the Bate-

mans' records to you, did you have any way of

knowing what records they had ?

A. No, not in detail.

Q. And did they return a large volume of records

to you? A. Yes, they did.

Q. Do you know now whether they returned all

of the records to you?

A. I know that they didn't return all of the

records.

Q. And when did you first learn they had not

returned all of them?

A. During the course of this trial.

Q. At the time they returned the records to you,

did they in any way advise you or intimate to you

that they were not returning all of the records ?

A. No, they did.

Q. Now did you make any specific demand upon

them that they do return all of the records?
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A. No, no, I didn't.

Q. Why did you not make such a demand?

A. I have worked with Revenue Agents for 16

years and [1118] this is the first time a thing like

this ever happened. I didn't think of stuff like that.

Q. You didn't think of such a thing happening?

A. That's right.

Q. Let us suppose that they had returned to you

the items which they first brought up at the trial

here; would or would not the possession of those

items have assisted you in your accounting work in

connection with this case or with another case ?

A. Very materially, it would have assisted me.

Q. What?
A. Particularly the 1946 farm book.

Q. As a result of not having the 1946 farm book

in connection with any accounting work you have

done in connection with this over-all problem, have

you had to do some reconstructing?

A. Yes, I have had to try to reconstruct 1946

farm income.

Q. Now you have heard, Mr. Olafson, Mr. Reha's

testimony with respect to the effect of refusing to

sign an 872 form. Would your testimony be the

same as to its effect from your experience?

A. Yes, yes, it would.

Q. Now, Mr. Olafson, let us suppose that one

desires to defraud the Government of their taxes by

not revealing their full income. In your opinion,

would a person [1119] desiring to do that file a loss

return showing a loss ?
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Mr. Erickson: To which—well, I will withdraw

any objection.

The Court: All right, he may answer.

A. I don't think he would.

Q. (By Mr. Leavy) : Why would he not?

A. Well, when a person files a loss return, he has

two alternatives: He either has to carry the loss

back or forward, whichever it may be, and file a

claim for refund in the other year. The second alter-

native is to do nothing, but just show the loss return

and let it sit.

Now my experience has been that a taxpayer filing

a loss return with no provision made for carrying it

forward or back, that fact causes speculation in the

Bureau of Internal Revenue as to why the loss isn't

carried forward or back. If he adopts the first al-

ternative and files a claim for refund, he knows

beyond a doubt that the returns will be examined,

that is, both as to the loss year and the year to

which the loss is carried.

Q. Well, now, if this hypothetical person who
wants to defraud the Government, if that person

has his assets well hidden, why would he care

whether he was going to [1120] be audited or wasn't

going to be audited 1 Would it make any difference ?

A. Well, I suppose that would depend on how
well he thought he had them hidden.

Q. That would be the whole problem.

Mr. Leavy: You may cross-examine.
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Cross-Examination

By Mr. Erickson:

Q. Well, is there any particular plan that you

have found that taxpayers use that defraud the

Government, or do they have a multitude of plans

in your experience?

A. Well, you are asking a double question

there, aren't you?

Q. Well, make it a single question: Is there only

one way to defraud the Government, or are there

several ways?

A. Are you speaking with reference to this case

or in general?

Q. In general?

A. Oh, there are several ways to attempt to.

Q. Have you ever found a particular plan or

scheme in fraud work? A. Yes.

Q. Well, all of the taxpayers that defraud use

the same plan? [1121] A. No.

Q. Then, you wouldn't say that all taxpayers

used the same or a similar plan, would you?

A. No.

Q. As a matter of fact, some taxpayers might

report a loss ; some might report fire losses and lia-

bility losses and excessive depreciation; there are

a thousand ways of doing the job, are there not?

A. Well, I don't think—I still don't think a

man would report a loss, a net operating loss.

Q. You don't think a man would report a loss.

Well, in your experience, if a loss was reported



1026 Charles and Wallace Bateman

(Testimony of Walter Olafson.)

and there was no tax due, the return would not be

audited, would it?

A. Oh, I have had—I have had inquiries where

there has been loss returns and asked as to the

carry-backs and carry-over.

Q. Well, if there was no carry-back, it wouldn't

be audited, would it? A. It could be.

Q. Well, you heard Mr. Williams testify and

some of the other Revenue Agents at the trial here

testify, that if a return was reported to be a loss, a

net loss, there would not be a correction mailed out

to the taxpayer because there wouldn't be any tax

due and owing, anyway ; is that your [1122] experi-

ence?

A. That would be probably corrected, if they

associated it with the individual return and saw

that the correction didn't bring about any change.

Q. Now you make the complaint that these Rev-

enue Agents withheld certain documents from you.

What documents are you referring to now?

A. I am referring to the farm book and to a

pencilled copy of an income tax return. I don't

know what year it is, I think it is 1945, that was ap-

parently used as a work sheet. I am referring to

another sheet, which I think was put in evidence,

showing some of the computations and some of the

additions that were apparently made in the course

of Mr. Isham's work.

Q. Now those are the only three documents?

A. Well, there was a 1945 depreciation schedule,
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but I had those figures available, so I can't really

say that that hurt.

Q. How many hundred documents did they get

from you?

Mr. Leavy: From who?

Mr. Erickson : The Revenue Agents.

A. From me?

Q. Well, yes?

A. If you want to add up all the grain

Q. Strike that. Do you know how many docu-

ments they got from Isham? [1123] A. No.

Q. Well, did you say you never made a demand

on the Revenue Agents for these documents or

never called them?

A. My understanding was when I was engaged,

that the papers and the documents were in Spokane

and that they would be returned to Kennewick

where I could work on them.

Q. Well, you and the Revenue Agents had been

communicating and had many conferences during

the progress of this investigation didn't you?

A. Yes.

Q. And you exchanged information and docu-

ments freely back and forth?

A. I thought we did.

Q. And they never, to your knowledge, inten-

tionally held out during the progress of those in-

vestigations in the way of documents, did they?

A. I don't know what their intent was.

Q. You don't know what they had?

A. No.
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Q. Did you ever request anything from them

that they refused to give you in the way of docu-

ments ?

A. I don't think so in the way of the taxpayers'

documents.

Q. And so the only two items that you know

about, then, were the pencilled copy of a tax return

—what year [1124] was that they held out on, what

year was that?

A. I am not sure. It is in evidence, I think it

was '45 or '46.

Q. And you had never seen the farm book, then,

until it was produced in court here ?

A. I had never seen it.

Q. You had talked to Mr. Isham a number of

times ? A. Yes.

Q. And you talked to the taxpayers a number

of times'? A. Yes.

Q. To Wallace Bateman and his wife?

A. That's right.

Q. Did they tell you about the farm book?

Mr. Sherwood: You mean the farm book for

1946 or '45?

Mr. Erickson : The farm book that is in evidence

here.

Mr. Sherwood: No
The Witness: Are you talking about the grey

book that was turned it?

Mr. Sherwood: There are two farm books.

Mr. Erickson: Which one did they withhold?

Mr. Leavy: The one you produced here at the

trial.
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The Witness: This grey one here (indicating).

Mr. Erickson: Oh, this large one.

Q. This was kept by which of the Batemans?

The Court: What number is that? [1125]

The Clerk: Defendants' Identification 14.

Mr. Sherwood: The evidence shows that was

kept by Mr. Isham.

The Court : Is that in evidence ?

The Clerk: No, it isn't.

The Witness: I would say from the writing on

there that that is kept by Mr. Isham.

Q. (By Mr. Erickson) : You did have this

other farm book that was kept by the Batemans?

By that I mean Exhibit 61 ?

A. By Mrs. Eliza Bateman, yes.

Q. Yes. When did you accept employment in

this case, Mr. Olafson?

A. I think it was—I haven't checked the date,

but it was within a day or two of the time that Mr.

Reha came down to Kennewick, and I think it was

about November 11th, maybe the 10th, of 1950.

Q. And did you work on that case intermittently

from then on? A. No.

Q. Did you work on the case intermittently

from then on until the present time ? A. Yes.

Q. And did you frequently consult with the

Batemans and obtain information from them dur-

ing the progress of [1126] this investigation?

A. I did.

Mr. Leavy: If your Honor please, I would like

to point out that he did not consult in connection
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with this case. If we are broadening the scope

here to open the other subject, it is all right.

Mr. Erickson: I didn't say anything about any

other subject.

The Court: He just asked about his conferences

with them, I think.

Mr. Leavy: I just don't want the witness to be

put in an embarrassing position of feeling he is

violating the Court's ruling.

Mr. Sherwood: You mean the civil case?

A. I answered that question wrong, in that I

was thinking of the other matters that we were

working on and not in connection with this case.

Q. (By Mr. Erickson) : Well, did you investi-

gate the tax years 1944, '45 and '46, talk to the

Batemans about those years'? A. Yes.

Q. Did Charles Bateman tell you about the

many thousands of dollars he claimed to have in-

vested in the club, the Kennewick Social Club?

Mr. Leavy: I think, your Honor, that is com-

pletely [1127] outside the scope of the direct ex-

amination. We didn't touch on any of those

subjects at all.

The Court: (To the reporter) Read the ques-

tion, please.

(The question was read.)

The Court: Overruled.

A. He told us about improvements down there;

I don't recollect that he told us that it was thou-

sands.
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Q. (By Mr. Erickson) : As a matter of fact, he

told you that he didn't invest any money in the

Kennewick Social Club, didn't he?

A. No, I don't think that's right. I think that

he said that he had advanced money to Roy Thomp-

son.

Q. Did he say how much he had advanced to

Roy Thompson?

A. Well, I have no definite recollection, except

there was some

Q. Well, as an accountant making an investiga-

tion, you were interested in the amount, weren't

you?

Mr. Leavy: If your Honor please, the reason I

am objecting to being outside the scope is there are

reams and reams of notes and records on this. The

witness can't possibly, unless we are going to go

way wide on this thing, go back

The Court: Overrule the objection.

The Witness: What is the question, [1128]

please ?

Q. (By Mr. Erickson) : Well, you were inter-

ested in finding out, were you not, how much money

Charles Bateman had advanced to Roy Thompson?

A. Yes, to a certain extent. We worked more

on other features.

Q. You didn't ask him, then, how much he ad-

vanced ?

A. Oh, I had conversations about it, I think, at

the first meeting which Mr. Williams was there.

Q. Did you tell Mr. Williams and Mr. Deschenes
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that Charles Bateman didn't have any investment

in the Kennewick Social Club ?

Mr. Leavy: Wait a minute, let's see where and

when and why.

Mr. Erickson: During one of these conferences.

Mr. Leavy: We will object, unless the time and

place is set, your Honor.

The Court: Yes, you will have to set the ap-

proximate time and place.

Mr. Erickson : Very well, I will have them check

it, as it later.

Q. Did you ever tell Mr. Deschenes and Mr.

Williams that Mr. Charles Bateman had been re-

ceiving any money from the Kennewick Social

Club? A. I think [1129]

Mr. Leavy : The time and the place, your Honor.

Mr. Erickson: Let him answer it first.

The Court: What was the question again?

(The question was read.)

The Court: Overruled.

Mr. Leavy: Just answer that yes or no, your

Honor ?

The Court: Yes.

A. I can't recollect. Mr. Bateman explained in

our first meeting something about the operations

there.

The Court: This question is what you told Mr.

Williams, isn't it?

Mr. Erickson: Yes.

The Court: Not what Mr. Bateman told you.
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A. Well, we have talked together a lot. I don't

recollect—yes, he had said he had received some

money from the social club. I believe he did.

Q. (By Mr. Erickson) : But you don't recall

how much?
A. He said he had received part of his rent and

part of the money advanced for construction. Wait
a minute, I said he said it; the question is what I

told Mr. Williams?

Q. Yes, what you told Mr. Deschenes and Mr.

Williams.

A. That is what I think I told them.

Q. And I will refer you now to the conversation

on [1130] March 14, 1951, and that of April 23,

1951, when you talked with Mr. Deschenes and Mr.

Williams. Did you tell them at that time anything

about Charles Bateman stating that he had nothing

invested in the Kennewick Social Club?

Mr. Leavy: If your Honor please, we will object

on the same grounds, at least unless the witness has

time to check his own notes. It is certainly outside

the scope of the direct by about four miles.

The Court: Overruled.

The Witness: Will you repeat the question

again, please?

Q. (By Mr. Erickson) : Well, did you tell Mr.

Deschenes and Mr. Williams in conferences on

March 14, 1951, and April 23, 1951, that Bateman
had nothing invested in the Kennewick Social Club,

Charlie Bateman?

A. I can't recollect. The only thing that I can
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go by is what I know as to my understanding of the

situation, and my remembrance is that there was

money advanced and that some of it came back.

And because I have that remembrance, I can't be-

lieve—I don't think that I told them that he never

invested anything.

Q. Did you take any of that money that Bate-

man had invested in the Kennewick Social Club

into consideration [1131] in your computations for

1944 and 1945?

Mr. Levy: If your Honor please, we will object.

He hasn't testified to any computations.

Mr. Erickson: Yes, you have, Exhibit 74.

The Court : Let me see that 74.

(Exhibit to Court.)

Mr. Sherwood: That is the farm income.

Mr. Erickson: Oh, I see.

The Court : 74 is the farm income.

Mr. Erickson: Yes. No, he has no exhibit on it.

Mr. Leavy: He didn't testify to any, either. He
used Exhibit 52.

The Court: Let's see, that question referred to

his computation in connection with the one of the

farm income?

Mr. Erickson: Well, strike that question.

Q. I will ask if, in checking Plaintiff's Exhibit

52, you took into computation any investment that

Charlie Bateman made in the Kennewick Social

Club?

Mr. Leavy: If your Honor please, he has al-
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ready testified to what lie found in Exhibit 52, and

there is no mention in the testimony of that at all.

The Court: Overruled.

A. Well, as far as 52 is concerned, what I did

was to add up the items that were on the exhibit.

I didn't do anything additional. [1132]

Q. (By Mr. Erickson) : Mr. Olafson, you made

no examination whatever of the Kennewick Social

Club, did you ?

Mr. Leavy: Again I ask, what are we talking

about? When?
Mr. Erickson: I mean for the years 1944 and

'45 until it closed on June 6th.

Q. Did you make any investigation of the activi-

ties of the Kennewick Social Club ?

Mr. Leavy: If your Honor please, may the jury

be excused so we can argue this point ?

The Court: Yes, all right.

Mr. Leavy: I am willing to bring it all out.

The Court: All right, the jury will be [1133]

excused.
* * #

Mr. Leavy: What I wanted to point out—it is

the same problem, actually, that has been perturb-

ing me—that is Mr. Erickson 's questions to Mr.

Olafson about schedules, analyses and investiga-

tions he has made. [1135]

Now the true situation, your Honor, is that Mr.

Olafson has made a good many investigations, Mr.

Deschenes and Mr. Williams know, not on the gross

profits method, as has been used in this trial, they
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don't relate to this case at all. All of his work,

except for the analysis of Exhibit 52 which I ex-

amined him on on direct examination, outside of

that, all of his work actually has been in connection

with the civil case.

And that is the precise problem I am worried

about. I don't want to violate the Court's ruling

and Mr. Olafson is put in the position where he

has to appear to be dodging questions to a jury, or

else he has got to come out and say what he was

actually doing, which, as I understand it, is in vio-

lation of the Court's ruling.

The Court: I followed this examination very

closely and it seemed to me that he was not re-

quired to tell whether he was working on the civil

phase of it or the criminal phase of it. He comes

here as the defendants' tax expert and accountant

and testifies as such and has testified at length and

very effectively and expressed an opinion as to

what their tax consultant didn't do, how incompe-

tent he was. I suppose that is based upon his whole

investigation.

Mr. Leavy: No, if your Honor please, because

of the Court's previous ruling, I very carefully re-

stricted my direct examination to stay completely

away from any analysis [1136] of any type by Mr.

Olafson except from Exhibit 52.

The Court: What other analysis could you have

had him bring in otherwise if I hadn't restricted

you?

Mr. Leavy: Probably, I would have, I assume,
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gone into the method of building by what—do you

call that the gross profits?

The Witness: Either gross profits or

Mr. Leavy: Gross profits technique of building

income.

The Court: You are not restricted on that, you

can bring in any method you wish. He can show

what he did, what he investigated. He doesn't need

to say in what connection it was, does he, on a civil

case that is pending?

Mr. Leavy: That is it, it is almost impossible

not to, because he didn't do this work on this, he

was doing all this work with Mr. Williams and Mr.

Deschenes in connection with the civil investigation

entirely originally.

The Court: I have no thought of restricting

your expert as to what he did and what showing

you can make here. The only thing that I am try-

ing to keep out, and which I think is highly im-

proper and unfair, is to show these defendants have

an action pending in the United States Tax Court

and that very likely they will have to pay a heavy

tax and penalties, irrespective of the outcome of

this case, and give the jury the idea they are going

to be punished anyway so why bother with this ac-

tion. That is what you are [1137] trying to do,

you don't fool me any, and that is the thing I am
not going to permit you to do, if I can help it.

He can say that he made a full investigation with

reference to their civil liability, if he wishes, as long

as you don't bring out what I am talking about
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here. That is the thing that I object to. We will

back up and let you reopen with this witness, if

you want to, and put on fully everything he has

done. He can say it was in connection with civil

liability, so long as you don't bring out the pend-

ency of this tax action and that it is something here

that is going on along with the criminal proceeding.

Mr. Leavy: I don't know whether I understood

the Court's last statement. We may bring this out

in connection with the civil liability, as long as we

don't bring out the Tax Court proceeding?

The Court: As long as you don't bring out

what I have stated here, there is another civil ac-

tion pending. He can tell the full scope of his ex-

amination. He doesn't need to say, "Yes, there is

another suit pending here in the United States Tax

Court."

Mr. Leavy: Oh, no, he wouldn't say that, I

didn't mean that he can. He can, then, say he did

this in connection with the civil investigation,

whether that be permissible %

The Court: Yes, with his investigation with ref-

erence to their civil liabilities. There isn't any-

thing so sacred [1138] about that ; I think the Gov-

ernment's witnesses have testified on that.

Mr. Leavy : That is the precise thing I was wor-

ried about.

The Court: The two phases of the examination

going on here. [1139]
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Q. (By Mr. Erickson) : Mr. Olafson, did you

make an investigation as to any [1142] possible in-

come derived from the Kennewick Social Club by

Charles Bateman?

A. Well, I am not an investigator, I am an ac-

countant. I didn't.

Q. You didn't make any investigation about the

Kennewick Social Club's income, then, and where

it went? A. No.

Q. It is possible, then, as far as your investiga-

tion goes, that some of the Kennewick Social Club

income could have been deducted by Charles Bate-

man or the Hotel Kennewick bank account?

A. As far as any investigation goes, that is pos-

sible.

Q. Will you refer to your work papers, Mr.

Olafson? I want to ask you about a check of April

24, 1945, for $1,500.00. Have you got your work

papers there?

The Court: That was in what connection?

Mr. Erickson : Ask him about a check in connec-

tion with whether or not that was a capital expense

payment or whether it was a gambling pay-back.

Q. Do you have your work papers ?

A. I think I have, yes.

Q. All right

Mr. Leavy: Is that check in evidence?

Mr. Erickson: Yes.

Mr. Leavy : The witness can tell from the [1143]

exhibit.

Mr. Erickson: Well, you will need your work
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papers on that. That is the McWilliams' check of

April 24, 1945, for $1,500.00.

(The witness left the stand to secure certain

documents.)

The Witness: What account, Mr. Erickson?

Q. That is the check dated April 24, 1945, for

$1,500.00, Charles Bateman account, Hotel Kenne-

wick, or C. W. Bateman.

A. I have found the check in my distribution.

Q. All right. You found that check payable to

McWilliams for $1,500.00? A. Yes.

Q. Now how did you treat that check in your

analysis there?

What classification did you give to that check?

Mr. Leavy: If your Honor please, he has not

testified to any analysis. We object as outside the

scope of the direct.

Mr. Erickson : This is a test on his

Mr. Leavy: Test of what? He hasn't testified

to anything.

Mr. Erickson: He is an expert, supposed to be.

The Court: Overruled. I suppose you would

have a right to go into anything that has a bearing

on his methods.

Mr. Erickson: Yes. [1144]

The Court: As an accountant.

The Witness: I hope you will be patient with

me a minute here, just to find out. I have had to

assemble these things from various sources.

Q. (By Mr. Erickson) : Well, to refresh your
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recollection, Charles Bateman stated, testified ac-

cording to my recollection, lie said that $1,500.00

check was paid to McWilliams on an I.O.U. for the

reason McWilliams made certain demands on him.

How did you treat that check? Did you treat that

check as a payment for furniture and fixtures?

Mr. Leavy: Just a moment. How did he treat

the check in connection with what, your Honor?

Mr. Erickson: In your analysis?

Mr. Leavy: What analysis are we speaking of?

He hasn't made one in this courtroom.

Mr. Erickson: Well, in the analysis on the in-

come or in checking Mr. Williams' analysis on

income.

Mr. Leavy : In checking Mr. Williams ' analysis ?

Mr. Erickson: Yes.

A. Well, in connection with the examination of

Mr. Williams' analysis, I haven't done anything

about it.

Q. Do you recall having any conversation with

these Revenue Agents about handling a $1,500.00

item in May, 1950— '51? [1145]

Mr. Leavy: We will object again. He stated

that he didn't treat it any way in this analysis

here, and so the conversation would be immaterial,

as well as outside the scope.

The Court: Overruled.

A. I think I remember discussing a $1,500.00

check.

Q. (By Mr. Erickson): Did you tell them it

was an item for furniture and fixtures ?
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A. Well, perhaps my notes would help me here.

Was that Wendell

Q. Wendell McWilliams?

A. I have a note here, believed to be fixtures.

Q. And you may have told that to the Revenue

Agents % A. Yes.

Q. All right.

Mr. Erickson: May I pass out these schedules

again, Plaintiff's Exhibit 52?

The Court: All right.

(Whereupon, copies of Plaintiff's Exhibit

No. 52 were again given to the jury.)

The Witness: (To the Court) May I step down

to the table 1

The Court: Yes, surely.

(Whereupon, the witness left the stand mo-

mentarily.) [1146]

Q. (By Mr. Erickson) : Now you checked the

first page here of Plaintiff's Exhibit 52, the total

wheat sales of $63,106.81, would you agree with

that?

A. I think so. Without adding up the items on

the other, I believe that's right.

Q. Do you agree that they reported wheat sales

of $17,198.10? A. Yes.

Q. And that left an unreported wheat sale for

that year of $45,908.71?

A. That would be the result.

Q. And in regard to the fruit income, would you
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say that that was correct, what he has listed here

under Paragraph 2, the $14,946.00 %

Mr. Leavy: To save time, I believe, Mr. Erick-

son, we put in an exhibit—was that 1945?

The Court: That was 1945.

Mr. Leavy: And that confirms these questions

you are asking, knowing already.

Mr. Erickson: Well, I will make it very brief.

Q. Would you say that his figure here, total

unreported farm income of $52,944.41, would be

substantially correct? A. Yes. [1147]

Q. And now on Page 2, the hotel, the explana-

tion of items making up the bill of particulars, it is

entitled "C. W. Bateman Account at Kennewick

Branch, National Bank of Commerce, Kennewick,

Washington." Are the first items in there, total

deposits, substantially correct? A. Yes.

Q. Now where do you disagree with Mr. Wil-

liams there? There are some items on eliminations

that you do not agree with him on. Will you ex-

plain that? That you do not agree with Mr.

Williams and Mr. Deschenes.

Mr. Leavy: Was there any testimony to that

effect?

The Court: Do you refer now to re-deposited

N.S.F. checks?

Mr. Erickson: Yes.

The Court: And cash items that might not be in

even amounts, and so on?

Mr. Erickson : Yes, I am referring to the column
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marked " Total Eliminations," about the middle of

the page.

Q. I think you stated that you were not in

agreement with Mr. Williams and Mr. Deschenes

on that. A. You mean on the figures?

Q. Yes?

A. I didn't testify as to this page, but I am
not in agreement with the totals. [1148]

Q. What do you think the totals should be, that

is what I want to ask you, the total eliminations

should be ? Did you make an analysis ?

A. I would express—you mean on the over-all

or what these total items are I

Q. Well, what the total eliminations should be?

For instance, in the first column Mr. Williams and

Mr. Deschenes have $123,106.43. You have given it

some study, what do you think that figure should

be?

A. Well, I added up the checks drawn to cash

and got $3,725.00 more than that.

Q. Your eliminations would be $3,725.00 more.

That is on the C. W. Bateman account. Now what

would the total eliminations be on the Hotel Kenne-

wick account? He has $3,900.00.

Mr. Leavy: I think you misunderstood. His

testimony was the total.

Mr. Erickson : Oh, the total for all the accounts ?

Mr. Leavy : I may be wrong.

Q. (By Mr. Erickson) : Is that correct ?

A. It was as to the first column.

Mr. Leavy : Oh, pardon me.
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A. But the same answer is true for the total,

because the $3,900.00 is what I would arrive at as

to those specific [1149] items.

Q. (By Mr. Erickson) : What was that again?

A. The $2,900.00 and the thousand is what I

would arrive at for those specific items.

Q. Well, what would you say the last column

should be, total eliminations, then?

A. Well, I wouldn't say.

Q. Well, would it be five or six thousand dollars

less than what Mr. Williams has, according to your

estimate, or Mr. Deschenes?

The Court: More?

Mr. Erickson: More, yes.

A. If your question refers to what the total of

these items were that I have talked about, I would

say that it should be $3,725.00 more.

Q. I see.

A. If your question relates to what the total

eliminations should be, I would say that I could

express no opinion.

Q. Well, did you determine in your own mind

what the unreported gross income from sources

other than farm should be for the year 1945? He
has $48,624.35.

A. No, I haven't determined that in my own
mind.

Q. Would you say that the figure $48,624.35

would be [1150] substantially correct within five or

ten thousand dollars?

A. No, I wouldn't say that.
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Q. It may or may not be, then?

A. That's right.

Q. Well, since you are an accountant making an

investigation, why didn't you come to a more defi-

nite conclusion?

A. Because, as I testified earlier, there are too

many unknown factors in the computation to come

to a conclusion.

Q. You didn't spend enough man-hours on the

job to run all those factors down, then, did you?

A. I think, in the absence of the records at this

date, I don't know of any way of running them

down.

Q. Well, did you make an effort to determine

what the 1945 unreported gross income would be

from sources other than the farm?

A. I haven't come to any conclusion.

Q. Well, you have examined the bank state-

ments and the bank deposits in the Hotel Kenne-

wick account, haven't you? A. Yes.

Q. And from an examination of those bank

deposits and bank statements, you get an idea that

there was a [1151] substantial unreported income,

do you not, gross income?

A. Yes, there is some unreported income.

Q. Now as to the deposit of $16,000.00 in cur-

rency from the Pendleton account, you don't know

the source of that money, do you?

A. You mean of my own knowledge?

Q. Well, I mean were you able to prove the
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source of that money from your experience as an

accountant ?

A. There is no accounting

Q. The source of that $16,000.00 that went to the

Pendleton account?

A. I know of no accounting data that I could

prove it.

Q. So you are not able to demonstrate by any

scientific or accurate information where that money
came from at all? A. That's right.

Q. Does good accounting practice consider a

sum of money like that to be income for the year

in which it is deposited, if you cannot trace its

origin ?

A. Well, that is a pretty difficult question to de-

cide. I don't know exactly what you mean, account-

ing practice in the sense here—I think that you

refer to your client and give it the handling accord-

ing to what he advises you. [1152]

Q. Well, your report might be wrong, then?

A. Yes, yes.

Q. If the client was wrong, why your report

would be wrong? A. That's right.

Q. But don't most accountants consider, unless

the source can be proved, that it is income for the

year in which it first appears?

A. No, I don't think necessarily so.

Q. Well, then, accountant's statements are not

always accurate? A. That is correct.

Q. Do you know whether or not Charles Bate-

man made any loans or advances to the Kennewick
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Social Club in 1944 other than the $450.00 check to

Roy Thompson? A. Which was in '45.

A. Well, do you know whether he made any ad-

vances at all, either in '44 or '45, to the Kennewick

Social Club?

A. You mean as an accounting matter?

Q. As an accounting matter?

A. No, I didn't find any records, if that is what

you mean.

Q. Did you compute the Bateman brothers' in-

come for the year 1944 on a net worth basis during

the investigation? [1153]

Mr. Leavy: If your Honor please, I think that

is outside the scope of the case entirely on that

portion of it. The wheat income was all, as I under-

stood, that is in evidence now.

The Court: Well, I am not sure. He didn't go

into '44, I will sustain the objection on that. Im-

proper cross-examination.

Q. (By Mr. Erickson) : You have referred

here, Mr. Olafson, to your schedule, Exhibit 74.

Does the amount of the poultry sales reported agree

with the amount of poultry sales shown in the farm

record book at Page 7 of Defendants' Exhibit 61?

I guess it is this other one. No, this is not in evi-

dence, is it?

Mr. Erickson: Well, strike that question.

Q. On your Exhibit 74 here, you have an item

reading—about the middle it says, "Total of 10 de-

posits for poultry sales, all deposits from 11-26 to
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12-19." That undoubtedly means the year 1945,

does it not? A. Yes. Is this 74?

Q. Yes. It is the first schedule you introduced

last night. It is entitled, "Bateman Brothers Farm
Income, 1945."

A. Now your question was what?

Q. That 11-26 to 12-19 total of 10 deposits for

poultry [1154] sales, does that refer to the year

1945? A. Yes, yes.

Q. Well, now, there is a total of $52,989.54. Is

that item the poultry sales alone, or does that in-

clude in addition the other items above?

A. No, that is the poultry sales alone. You
mean the $52,989.54?

Q. Yes, that is the poultry sales. And does that

comprise turkeys? A. I think so, yes.

Q. Would an error in computation of the 1945

partnership return have any tax effect on the indi-

vidual net returns of the Batemans for the year

1945? A. Yes.

Q. Well, they didn't pay any tax, anyway, did

they? A. Well, they paid the estimates.

Q. Yes, but I mean they filed this return for

1945 in March, 1946 and there were some errors on

that return of ten thousand or eleven thousand dol-

lars. But the mere fact that there were errors on

that return, as long as the total figure was a net

loss, anyway, it would not require them to pay any

tax, would it?

A. In this particular case, it wouldn't affect the

1945 tax.



1050 Charles and Wallace Bateman

(Testimony of Walter Olafson.)

Q. Yes, it wouldn't affect the 1945 tax one way

or [11^5] another, if the loss was $1,000.00 or $100,-

000.00, would it? A. That is correct.

Q. There still wouldn't be any tax payable?

A. With respect to 1945, yes.

Q. But then you mentioned that losses can be

carried back and carried forward under certain

conditions. A. That's right.

Q. You and your firm make out a large number

of income tax returns each year, don't you?

A. Yes.

Q. And in each case, the taxpayers bring you

their complete set of records, or do many of them

bring you merely summarized information on a

piece of paper?

A. Many of them bring summarized informa-

tion on a piece of paper.

Q. And what percentage of them bring their

complete records, do you have any idea?

A. It is hard to estimate. I think our office

probably makes—it is hard to disassociate the small

returns. I would have to weed out the small re-

turns, which naturally come in with wages and in-

terest, and so on. I really can't say. A substantial

number. We make a lot of returns. A substantial

number bring in their checks. [1156]

Q. Well, isn't it a matter of fact that if the in-

formation is given to you, if you don't verify that

information, the information is wrong, your tax

return is going to be wrong ?

A. That would follow, yes.
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Q. And if somebody comes in to you with the

income and expenses written down on a sheet of

paper and a substantial number of items and checks

are omitted and they don't bring any verification

in, you are going to make a mistake in that return ?

Mr. Leavy: Object, the arguments haven't

started, yet. Object, that is argumentative.

The Court: Overruled.

A. Well, it depends. An accountant has to use

judgment in the matter. If there is something that

wTould appear obviously wrong, why he should and

would take steps to find it. But

Q. (By Mr. Erickson) : Well, if one of your

clients should bring in a sheet of paper and lay it

down on your desk and say, "This is it, this is my
income and this is my expense;" you wouldn't

question that any further, would you?

A. I could.

Q. Well, would you?

A. I would in cases, yes. [1157]

Q. Would you say, "No, I don't think so. Let's

go out and look further?"

A. Yes, in cases, depending on the judgment of

the accountant who is doing the return.

Q. Well, in many cases, though, you do have

taxpayers that come into your office with the in-

formation written on a sheet of paper, and you

take that information without question, don't you?

A. Yes, yes.

Q. You don't verify a single thing ?

A. That's right.
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Q. A lot of times you will probably have wrong

tax returns that you send to the Collector for that

reason, won't you 1

? A. Yes.

Q. In other words, if you don't get the correct

information, you can't put the correct information

on their tax return f

Mr. Leavy: Object as repetitious.

The Court : I think that is repetitious, yes. Sus-

tain the objection.

Q. (By Mr. Erickson) : Now did you verify in

Plaintiff's Exhibit 52, did you verify the 1946 hotel,

tavern and other income, on Page 6 here that you

spoke about yesterday ? [1158]

A. If you will speak as to items, I can answer.

Q. I beg pardon?

A. If you will speak as to items, I can answer.

Q. All right. Did you check the total bank

deposits that Mr. Williams has and Mr. Deschenes

has on Page 6?

A. I didn't check those figures.

Q. Did you check the eliminations'?

A. Yes.

Q. Well, how could you check the eliminations

carefully if you didn't check the bank deposits them-

selves? You just examined certain items, then?

A. The bank deposits were substantially in agree-

ment with figures that I already had, maybe three

or four hundred dollars difference.

Q. Now, Mr. Olafson, Mr. Williams and Mr.

Deschenes have eliminations of $137,138.68. How
much eliminations do you have ?
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A. Well, I don't have any total eliminations, Mr.

Erickson.

Q. Did you compute, according to the best of

your knowledge, the correct reportable tax income

from the hotel, tavern sources for the calendar

year 1945? A. No.

Mr. Erickson : That is all. [1159]

Redirect Examination

By Mr. Leavy:

Q. Mr. Olafson, you said that you don't have a

schedule of eliminations. Is that for the same rea-

son that you spoke of before, that is too specula-

tive to determine 1

?

A. I didn't quite hear that.

Q. I am speaking of this 1946 matter that Mr.

Erickson just asked you about. You said you don't

have a total of eliminations. Is that because it is

too speculative, you feel? A. That's right.

Q. In 1946, you didn't even have the cancelled

checks, did you? A. That's right.

Q. Now Mr. Erickson has asked you about your

clients in your work there and how they bring their

information in. Have you found, Mr. Olafson, they

often bring in a cardboard box full of bank state-

ments and cancelled checks? A. Yes.

Q. And have you worked from those in the

preparation of tax returns? A. Yes.

Q. Do you find it common, particularly with

large farmers, [1160] that is, I mean large income,
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not large physically, that they come in and when
they sign a return, they just sign it and don't read

the return at ah"?

Mr. Erickson: To which we object as to what

farmers read before signing.

The Court: I will sustain the objection. I think

I did to that before.

Mr. Leavy : Yes, you did
,
your Honor. He

opened on his cross-examination of what other farm-

ers do.

The Court: Well, as to the method of the data

they bring in, I will sustain the objection.

Q. (By Mr. Leavy) : Now Mr. Erickson has

asked whether accountant's statements are some-

times inaccurate and you have stated yes. Are ac-

countant's statements which are certified accurate?

A. Well, they are as accurate as we can make

them, pursuant to an audit, according to accepted

accounting principles.

Q. Does the word "certified" on it mean some-

thing different from just plain audit?

A. Yes.

Q. What does "certified" mean? Have you done

anything more than you do in an ordinary audit?

A. That is correct. [1161]

Q. Just roughly, without any detail, what is in-

volved there?

A. Well, in the case of a certified balance sheet,

for instance, test checks have to be made of the

accuracy of inventories, the existence and the cor-

rectness of accounts receivable, independent verifica-
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tion of bank account balances and any other invest-

ments.

Q. In other words, you go back to original in-

voices and original records ?

A. Well, with outside, independent verification,

also.

Q. Now have you completed, as far you you are

concerned, your own calculations and computations

on the Bateman's income?

A. No, no, I haven't.

Q. Now Mr. Erickson has asked you about

whether you could scientifically state the source of

this $16,000.00 item in the Pendleton account. I

believe you stated you couldn't. In many cases, do

you have a situation where your client comes in

with, let's say, a bank statement which shows cer-

tain deposits and you go over that with him and he

says the source of the deposit was wheat and the

source of this was cherries, and so on; does that

happen ? A. Yes.

Q. And you take his word, normally, for what

that is? [1162] A. Yes.

Q. And in your idea in this case, do you take

Mr. Bateman's word as your client for the source

of the $16,000.00? A. Yes.

Q. Oh, yes, there was a question asked about

whether you had investigated the income of the

Kennewick Social Club. Have you been requested

or employed at any time by anyone to make an in-

vestigation of the corporation known as the Ken-

newick Social Club? A. No, I haven't.
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Q. Insofar as you know, do you know in your

work with Mr. Williams and Mr. Deschenes where

they have made an investigation of the corporation

income of the Kennewick Social Club?

A. Not except as to what I heard in the testi-

mony.

Q. Nothing beyond what has been mentioned

here. Now what has been the scope of your activity

here? Have you attempted to be an investigator

in this case? A. No, no.

Q. What has been the scope of your activity ?

A. I have attempted to—I have made records of

the bank statements and deposits and tried to as-

semble accounting information from the data which

has been available. That is principally from the in-

voices which are on hand, in the case of the [1163]

farm.

Q. And have you drawn some deductions from

time to time of your own as to what various items

were in all of these hundreds of checks and de-

posits? A. Well, tentatively.

Q. You have drawn tentative deductions?

A. Tentative.

Q. Have you at any time withheld even your

tentative deductions from the Internal Revenue

Agents ?

A. Well, I think there probably have been com-

putations made since. See, we haven't worked to-

gether since the summer of '51 or something like

that.

Q. I realize there has been work since you talked
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to them; I mean when you were talking to them,

did yon ever in any way attempt to mislead them or

fail to state even your tentative statements as of the

time when you were talking with them ?

A. At that time, I had no conclusions, but in

every way I cooperate in giving them all the in-

formation that I had.

Q. In other words, you haven't told them any

falsehoods'? A. That's right.

Mr. Leavy : That is all.

Mr. Erickson : That is all.

The Court : That is all, Mr. Olafson.

(Witness excused.) [1164]

Mr. Sherwood: Mr. Wallace Bateman.

WALLACE BATEMAN
a defendant herein, having been previously duly

sworn, resumed the stand in his own behalf and

testified further as follows

:

Direct Examination

By Mr. Sherwood

:

Q. You are Wallace Bateman and you have been

sworn in the cause before ? A. Yes.

Q. Showing you Identification 15, a bundle of

checks, I will ask you if those bear your signature

or Charles Bateman 's signature? If you will look

down there (indicating).

A. Charlie Bateman 's.
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Q. Look at all of them. All but the last one?

A. All but the last one.

Q. Who signed all but the last one 1

A. My signature on there, my name.

Q. Who signed all but the last one, Wallace ?

A. Oh. My brother, C. W.
Q. And you signed the last one in the exhibit ?

A. Yes.

Q. Can you tell us, Mr. Bateman, who put the

pencilled [1165] marks on the checks, the pencil

marks? A. I would say that is Don Isham's.

Q. Look at all of them and be sure.

A. This top one.

Mr. Sherwood : I would like to have a bundle of

checks marked, your Honor.

Q. Referring again to Identification 15, do you

know whose pencillings are on those checks'?

A. Don Isham's.

Q. Speak up loudly so the jury can hear.

A. Don Isham's.

Mr. Sherwood: I will offer Identification 15. I

would like to have another bundle of checks marked

next in order.

Mr. Erickson: No objection to 15.

The Court : It will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 15.)

Q. (By Mr. Sherwood) : Showing you Identi-

fication 78—one, two, four, six checks—I will ask



vs. United States of America 1059

(Testimony of Wallace Bateman.)

you if they bear your signature? Look at each one

of them. A. Yes, they do.

Q. They all bear your signature? [1166]

A. Yes, they do.

Q. Do you know who put the pencilled marks

on these six checks, if you will look at the pencilled

marks on there? A. That is Mr. Isham's.

Q. Mr. Isham. Those pencil marks are in what

form?

A. Kind of a question or something like that.

Q. Question marks?

A. Uh huh.

Mr. Sherwood: Offer Identification 78.

The Clerk: Defendants' Identification 79.

The Court: Any objection to Exhibit 79?

Mr. Erickson: No objection.

The Court : It will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 78.)

Q. (By Mr. Sherwood) : Showing you Identi-

fication 78, a bundle of checks, without going

through every one of them, if I advise you, Mr.

Bateman, that these are the remainder of the 1945

checks drawn on the farm account, they appear to

be such, do they not, bear your signature ?

A. They are mine so far.

Q. You don't see any in there that are not

signed by your [1167] wife or yourself?

A. No.

Q. They appear to be

A. They are all my name that I saw.
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Mr. Sherwood: Offer Identification 79.

Mr. Erickson: No objection.

The Court : It will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 79.)

Q. (By Mr. Sherwood) : Showing you again

Exhibit 79, I will ask you, if you know, who made
the pencilled markings in the lower left-hand corner

and upper left-hand corner of these checks? Don't

look at all of them, but such as you see in there but

a hurried examination.

A. Isham's.

Q. Isham's. Now referring to Exhibit 15, Ex-

hibit 78, Exhibit 63, 64 and 65, being aU of the

farm account checks, I will ask you if those were

the checks that you have testified that you delivered

in the box to Mr. Isham, they were among the

writings that were delivered to Mr. Isham in 1946 in

February or March ? Assuming they are all the 1945

checks, Mr. Bateman? You don't have to look at

them all. Assuming those [1168] are all the 1945

checks, were they delivered to Mr. Isham?

A. These here wasn't (indicating).

Q. Which one ? A. These here.

Q. Oh, the only ones in the whole group is Ex-

hibit 15?

A. Yes, the Kennewick Hotel, C. W. stuff.

Q. Except the last one?

A. Except that one right there (indicating)

.

Q. In other words, the last check in Exhibit 15
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was delivered, but none of the rest of Exhibit 15.

Now what with respect to the other checks there,

which are Exhibits 78, 79, 63, 64 and 65 ?

A. They are my checks.

Q. They are your checks. When were they de-

livered to Mr. Isham for the first time ?

A. Delivered in February in '46.

Q. February of '46? A. Uh huh.

Q. Showing you Exhibits 38 and 39, I will ask

you if those deposit slips—when they were first de-

livered to Mr. Isham, if you know, assuming they

are all the deposit slips for 1945?

A. They would be taken down the same time.

Q. The same time, and that time was? [1169]

A. In February in '46.

Q. February, 1946. Showing you Exhibit 77,

which appears to be duplicate deposit slips, Wallace

Bateman, I will ask you when you first delivered

those duplicate slips to Mr. Isham ?

A. These was delivered at the same time.

Q. That is, in February, 1946 ?

A. Well—yes.

Q. You are sure?

A. Wait a minute. No, these was delivered

—

well, now just a minute. These was delivered in the

monthly, that he taken them by the month.

Q. And he took the records by the month?

A. After he had taken the records in February

in '46.

Q. Mr. Bateman, these are 1945; did you think

they were for 1946 ?
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A. Yes, I looked at them for '46.

Q. Assuming those are the deposit slips for 1945,

when did you deliver them to Mr. Isham %

A. These was delivered the same time that I de-

livered the checks.

Q. The checks and bank statements'?

A. Yes.

Q. That is, in February, 1946, is that correct?

A. Yes. [1170]

Q. Now Mr. Bateman

A. Outside of one or two of them, it appears to

be a '46 delivery there.

Q. In 1946, in there, that was delivered on the

monthly basis'? A. Yes.

Q. Now, Mr. Bateman, you knew Mr. Isham was

a justice of the peace at that time?

A. Not right at the time that I met him, I

didn't.

Q. When did you learn that for the first time I

A. Well, I don't think he became justice of the

peace until later on.

Q. Later on, I see. Did Mr. Isham prepare a will

for you in 1946 %

Mr. Erickson : To which w6 object as

The Court: I can't see the materiality of that.

Mr. Sherwood: Offer to show his confidence in

Mr. Isham.

The Court: All right.

Q. (By Mr. Sherwood) : Did he prepare a

will

The Court : When was that %
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A. Well, I don't know just what year it was.

I was going

The Court : All right, you may answer.

Q. (By Mr. Sherwood) : [1171] Did he prepare

a will for you ? A. Yes.

Q. Tell the conversation you had with Mr. Isham

at the time he prepared the will.

Mr. Erickson: I am objecting to that.

The Court: I think I will sustain the objection

to that. I think that is immaterial.

Q. (By Mr. Sherwood) : Mr. Bateman, did you,

to the best of your ability, working with your wife,

Eliza, supply Mr. Isham with full and complete in-

formation concerning your income and your ex-

penses for the tax periods in question?

A. Certainly did.

Q. To the best of your knowledge and belief, did

Charles Bateman do likewise ?

Mr. Erickson: To which we object as to what

Charles did.

The Court: Yes, I will sustain the objection.

Q. (By Mr. Sherwood) : Mr. Bateman, do you

recall purchasing some property at the airport over

at Kennewick? A. Yes.

Q. You do? A. Yes.

Q. Do you recall that you got some houses built

on the [1172] property before you got the title?

A. Yes, I thought I had bought three acres, and

come to find out I had just bought

Mr. Erickson : We are going to object to this and

move it be stricken.
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Mr. Sherwood: It is to show his experience in

business, his lack of business experience.

The Court: I will sustain the objection to that.

I don't think we should go into individual instances,

that would be interminable. Sustain the objection.

Mr. Sherwood : Would I be permitted to go into

one more such transaction as that, your Honor?

The Court : How closely related is it to these tax

returns in time?

Mr. Sherwood: It would relate to the period

just immediately following the year 1946 as to the

time of the event, just to show some light on his

business judgment at that time, his understanding

of business.

The Court: I don't think we should go into in-

dividual instances or experiences on either side to

show his business judgment or lack of it.

Mr. Sherwood: I believe that is all. [1173]

Cross-Examination

By Mr. Erickson

:

Q. Well, Mr. Bateman, when you went to Mr.

Isham in February, 1946, you took to him this

Defendants' Exhibit 11 for identification, did you

not? Not 11, no, that is Hotel Kennewick. Let's

see, did you take him a sheet of paper similar to 11,

which is for the hotel, with your farm income writ-

ten on it? A. Not as I remember of.

Q. Didn't you take to him these various ex-

hibits—let's see, 15, 78, 79, 63, 64 and 65—didn't you

take them to him the first time in 1950 ?
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Mr. Leavy: Let him know what they are.

The Court: I don't know if he would recognize

them by the number, probably. They are the checks

and matters to which Mr. Sherwood has just been

calling his attention to, are they not?

Mr. Erickson: Yes.

Q. Didn't you take them to Mr. Isham the first

time in 1950? A. These here (indicating) ?

Q. Yes.

A. Taking these in February in '46.

Q. How do you fix that date ?

A. Because that was when I saw Mr. Doering

and the time [1174] was running close to getting

the income tax made out.

Q. Now all these pencilled notations are written

by Mr. Isham, are they not ; they are not your hand-

writing? A. No, they are not mine.

Q. Well, did you give those checks back again to

Isham in 1950?

A. The Misses—he phoned out and wanted some

checks back.

Q. Well, those checks, you say you gave them to

Isham in February, 1946. Now did Isham keep the

checks from then on ?

A. He brought them out—the '46 's and '45, he

brought them out, I believe in '47, brought them out

home.

Q. In 1947? A. I believe that's right.

Q. Did you keep them from 1947 and then re-

turn them to him in 1950 ?
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A. He asked for them back, but now just when

he asked for them back, I don't know.

Q. Did you return them to him in 1950 again?

A. I believe they was taken back to him before

that time.

Q. Who took them back to him the second time %

A. The Misses.

Mr. Erickson : That is all.

Mr. Sherwood: That is all. [1175]

The Court: That is all, Mr. Bateman.

(Witness excused.)

Mr. Sherwood: If your Honor please, the de-

fendants rest.

The Court: Very well.

Mr. Sherwood : Except to the fact that all of our

exhibits that have been identified and have been

introduced.

The Court: You had better check that up with

the Clerk and if at the noon recess it appears that

you have omitted some, you have the privilege of

offering them.

Mr. Sherwood: We checked them, I think, Mr.

Taylor, and I believe they are all in now.

The Court: If you have omitted any, you may

offer them later before the close of the case.

(Defendants rest.)

The Court: Are you ready with your rebuttal?

Mr. Erickson : Yes, I am ready with one witness

and can start now and maybe there is one rebuttal

witness coming this afternoon.
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Mr. Erickson : Mr. Isham. [1176]

Rebuttal

DONALD C. ISHAM
a witness called on behalf of the Government, hav-

ing previously been duly sworn, resumed the stand

in rebuttal and testified as follows:

Direct Examination

By Mr. Erickson

:

Q. Mr. Isham, in preparing the 1945 farm in-

come in the Plaintiff's Exhibit 1—or Plaintiff's Ex-

hibit 2—of the Bateman brothers' tax return here,

and the farm income on that, what documents or,

first, what information was furnished to you?

Mr. Sherwood: Object to this as improper re-

buttal. He has already testified at length, be just

repetition.

Mr. Erickson: Well, I am coming to a matter

that Wallace Bateman just testified to.

The Court: Well, I will overrule it. I think he

has testified generally what he had, though, before.

You may answer, Mr. Isham.

The Witness: Will you repeat the question,

please?

Q. (By Mr. Erickson) : Well, what informa-

tion was furnished to you about the farm income?

What documents?

A. What documents ? First of all, I am going to

say that I [1177] did not have the checks. I didn't

receive those checks until 1950.
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Mr. Sherwood: I move that the answer be

stricken as not responsive.

The Court: The answer will be stricken as not

responsive. I don't believe it is.

Mr. Erickson: Well, I will strike that question

and ask:

Q. Handing you Plaintiff's Exhibit 15, 1 will ask

you when you first saw those %

The Clerk: Defendants'.

Mr. Erickson: Or Defendants'.

A. 1950.

Q. On what occasion in 1950 %

A. I went down to the Kennewick Inn, I was

preparing

Mr. Sherwood: Object to all this on the same

ground, your Honor. I won't repeat my objections.

The Court : Very well, the record may show that

the objection goes to all this line of testimony. You
may answer.

The Witness : Pardon %

The Court : I am just stating something for the

record. You may answer.

A. I went down to the Kennewick Inn in 1950

when I was preparing the report on the Social Secu-

rity and [1178] withholding tax, and I needed to

check on a cancelled check given to one of the em-

ployees, so I went down to the Kennewick Inn and

Mrs. Bateman told me the checks were in the little

cupboard there. So I went to this cupboard and

amongst the other checks were the 1945 checks from
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the account of the Hotel Kennewick and C. W.
Bateman for the 11-month period.

Q. What about Wallace Bateman ?

A. Pardon ? Wallace Bateman ? There is one, I

believe, one check here.

The Court : I think to clear the record here, Mr.

Isham, you said "Mrs. Bateman." I assume you

meant Mrs. Charles Bateman, Mrs. C. W. Bateman ?

A. Mrs. Charles Bateman.

The Court: All right, go ahead. There are two

Mrs. Batemans.

A. Yes.

Q. (By Mr. Erickson) : Where did you get

that Wallace Bateman check that is attached?

A. That came in his farm stuff.

Q. I will hand you Defendants' Exhibit 63, pur-

porting to be checks signed by Wallace Bateman,

and will ask when you first got those ?

A. These were all marked in 1950. [1179]

Q. Where did you get them in 1950?

A. From Mr. Wallace Bateman.

Q. And who delivered them to you ?

A. Mr. Wallace Bateman.

Q. Where did he deliver them to you ?

A. At my home.

Q. There are certain pencilled notations on them.

"Lab.," who put that on there?

A. I put that on in 1950 when I was reconciling

the account.

Q. On many of them are pencil notations. Are

those all yours ?
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A. That was all put on there when I was recon-

ciling the account trying to reconstruct the ac-

count. I did the same on the hotel checks.

Q. Does the same apply to Defendants' Exhibit

65, another group of Wallace Bateman checks?

A. That's right.

Q. The pencilled writing in each case is yours?

A. That's right. I went over every check and

marked it the various classification I thought it

should go into, whether it was labor or repairs or

fuel.

Q. Will you examine the rest of these checks

and state whether you had ever seen any of those

previous to that time in 1950 ! [1180]

A. Do you want me—you don't want me to go

through all these, do you 1

Q. No, just glance through them and see if you

had ever examined them previous to that time in

1950 you spoke of.

A. You have some here from the Kennewick

Hotel, too, you know, C. W. Bateman.

Q. Yes.

A. The same answer would apply to all of them,

1950.

Q. All right. In each case, the pencilled notation,

you said, was yours ?

A. That's right.

Q. Have you found any pencilled notations that

weren't yours?

A. Well, I didn't examine all of them.

Q. I will hand you Defendants' Exhibit 61 and
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ask you—Eliza Bateman's farm book—have you

ever seen that before 1

A. It doesn't look familiar to me.

Q. Are there any pencilled notations on there

or figures or checks in your handwriting?

A. The chances are ten to one if I did have it,

I always mark, I don't see any of my handwriting

in here at all. You will find on all of my—no, I

have never examined that before. [1181]

Q. Have you ever seen this book before present-

ing it to you in court now ?

A. I don't recall ever having seen it.

Mr. Erickson: That is all, you may examine.

Cross-Examination

By Mr. Sherwood:

Q. What did you get in this big box that was

delivered to you in February, 1946 ?

A. No box delivered to me in February, '45.

Q. You say you didn't even get a box?

The Court : You said '45 ; I think, Mr. Sherwood,

you meant '46.

Mr. Sherwood: February, 1946.

Q. Your testimony is that you don't recall ever

even receiving a box of records then?

A. I don't recall it, no, I don't.

Q. How many years ago was that ?

A. 1946 would be some seven years ago, almost.

Q. Do you suppose you could have forgotten ?

A. A lot of things possible, but I doubt very

much if I would.
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Q. On Page 39 of your testimony the other day,

didn't you testify as follows

:

"Q. Did Wallace Bateman bring you any [1182]

books Eliza had prepared in 1946 for preparation

of the 1945 return %

"A. No, Wallace brought me in a cardboard box

and in the cardboard box were cancelled checks and

bills and receipts.
'

'

Did you so testify ?

A. I don't believe I did, sir.

Q. You don't recall testifying to that the other

day?

A. I don't recall that. In '46, for the '46 return,

he did, yes. Good Lord

Q. You testified, also, that you didn't have any

figures for the 1944 depreciation schedule the other

day. You said they didn't even know what deprecia-

tion was, didn't you? A. Pardon?

Q. You testified they didn't even know what de-

preciation was?

A. They didn't know what it was, but I might

have had it. I don't recall absolutely.

Q. Showing you Exhibit 76, I will ask you if

you didn't receive that in the box in February, 1946,

from Wallace Bateman ?

A. That is my handwriting.

Q. That is your handwriting ?

A. That is correct. [1183]

Q. Now that is the 1944 depreciation schedule,

isn't it? A. Yes, it is, marked that.
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Q. And all of the pencillings on there are in

your handwriting? A. That's right.

Q. And you made those pencillings on that ex-

hibit when? A. I must have made it in '46.

Q. In February and March, 1946 ?

A. '46, that's right.

Q. To prepare the depreciation schedules for the

1945 tax return ? A. '45.

Q. Is that right? A. That's right.

Q. So you were mistaken the other day when you

testified that you didn't have any information?

A. To the best of my recollection, I didn't re-

call that I had.

Q. You didn't recall?

A. No, sir, I did not.

Q. Showing you Exhibit 77, a bunch of duplicate

deposit slips, do you recall receiving those in the

box in February, 1946, from Wallace Bateman, or

at least some of them ? A. Huh uh. [1184]

Q. Did you ever have those in your possession?

A. Not that I know of, anyway.

Q. You don't remember ever having those in

your possession?

A. They might have been in '50, I don't know.

Q. Can you explain how they got into the pos-

session of the Special Agents ?

A. I said they might have been in the box in the

'45 when he brought it back in 1950.

Q. I see. So your explanation would be they

weren't in the box in 1946, in February?

A. I didn't see them in '46.
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Q. You never saw these? A. In '46, no.

Q. Showing you Exhibits 3 and 4, Charles Bate-

man and Marie Bateman, and Wallace Bateman

and Eliza Bateman returns for 1945, I will ask you

how you made your computation there at the bot-

tom lower right-hand corner?

A. As to what ?

Q. As to the figure $3,696.82?

Mr. Erickson: We are going to object, it is

beyond the scope of the direct examination. He can

call him again if he wants to.

The Court : Well, he may answer.

A. $3,696.82 is the addition of the loss, plus the

payments on estimated tax, which could be carried

back or [1185] carried over.

Q. (By Mr. Sherwood) : Did you carry it over

to the 1946 return f

A. I did not, because I did not have a copy of

the 1945 return.

Q. Well, why didn't you get the 1945 return so

that you could carry it forward ?

A. Couldn't locate one.

The Court: You mean the 1945 return?

A. Let's get—maybe we are getting a little bit

confused. He asked my why I didn't carry it over

to the 1946 return.

The Court : I think it is going beyond the scope

of the direct. I thought it had something to do with

the documents. This is what he said he got or didn't

get.
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Q. (By Mr. Sherwood) : Mr. Isham, are you a

lawyer? A. No, sir.

Q. Were you a lawyer in 1946 ?

A. No, sir.

Q. You prepared a will for Wallace Bateman?

A. I copied a will of his father's. He was going

to the hospital, he asked me if I would copy this

thing.

Q. And you made out the will for him?

A. I didn't make out a will; I copied what he

had written [1186] on there.

Q. You didn't execute a will in your office?

A. All I did was to copy from the will that his

father had made and substitute his wife's name and

his name, as he asked me. It was just a copy.

Q. You were a justice of the peace?

A. I don't recall when that was done. I think

that was along in '48 or later.

Q. Mr. Isham, you testified that you believed

that the Bateman brothers tried to cooperate with

you in every way in their taxes ?

The Court: What period?

Mr. Sherwood: I will withdraw the question.

That is all.

Mr. Erickson : That is all.

(Witness excused.)

The Court : It is time for recess. The Court will

recess now until 1 :30.

(Whereupon, the trial in the above cause was

recessed until 1:30 o'clock p.m., this [1187]

date.)
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February 3, 1953; 1:30 P.M.

(The trial in the instant cause was resumed

pursuant to the noon recess.)

The Court: Go ahead.

Mr. Erickson: Mr. Williams.

JACK G. WILLIAMS
a witness for the Government, having previously

been duly sworn, resumed the stand and testified

further in rebuttal as follows

:

Direct Examination

By Mr. Erickson:

Q. Mr. Williams, I am going to ask you about

the $4,000.00 expenditure that was made on the

estimates, the mistake that was made on the esti-

mates. Have you taken those into account?

A. Yes, it is correct that the defendants here

have paid $4,000.00 on estimates for the year of

1945, and that is set up as a credit to their account

on the books of the Collector of Internal Revenue,

and in the determination of this matter they will

be given credit for that.

However, this schedule here on the last page

of [1188] Exhibit 52 does not take that into account,

because this is a schedule of tax liability. That is,

they reported no tax on their return and, according

to our computation, they each had a tax liability of

$22,425.91. Therefore, there is an additional tax

liability of that amount.

Mr. Erickson: That is all, you may examine.
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Cross-Examination

By Mr. Leavy:

Q. Mr. Williams, the last column there is en-

titled "Additional Tax Due." The word "Due" is

an error, then, is it %

A. That's right, we should have said additional

tax liability.

Q. That is what I meant.

A. That's right.

Mr. Leavy : That is all.

Mr. Erickson : That is all.

(Witness excused.)

Is Mrs. Kinney in the cortroom? I don't know

whether she is here or not. We won't ask that the

trial be delayed for her, we will rest if she isn't

here.

The Court : Is she in the hall %

Mr. Erickson: I don't believe so. We have

looked for [1189] her.

The Court: Any further testimony, then?

Mr. Erickson: No, we rest our case.

The Court : I will excuse the jury then. You may
retire.

(Government rests.)

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement:)
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Mr. Sherwood : If it please this honorable Court,

the defendants jointly and individually now move

the Court for an acquittal on each of the several

counts of the indictment up on the ground and for

the reason that there is no fact issue to be presented

to the jury for their determination; that the whole

evidence gives rise to a reasonable doubt as a matter

of law, which should require the Court to withdraw

the case from the jury and direct an acquittal on

each of the counts.

We likewise move with respect to the defendant

Wallace Bateman separately for an acquittal as to

Count VI, particularly, for the reason and upon

the ground that there was no evidence to go to the

jury upon which to base any finding by the jury

of wilfully and knowingly attempting to evade or

defeat income taxes for the year 1946, it [1190]

appearing affirmatively from all of the evidence,

particularly of the Government's evidence, that all

farm receipts for the year 1946 were reported.

We likewise renew our motion to suppress the

evidence growing out of the voluntary disclosure by

the defendants, and each of them, prior to the initia-

tion of an investigation by the Government.

We move to strike from the evidence all reference

to the Kennewick Social Club activities upon the

ground and for the reason that there is no evidence

that any income was derived by the defendants, or

either of them, individually or as a partnership,

from the Kennewick Social Club; that the Govern-

ment's evidence in that regard affirmatively shows

no income by their own witnesses.
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We likewise move to strike Exhibit 52 of
:
the

Government and all evidence with relation thereto

upon the ground and for the reason it is not based

upon evidence and solely upon the evidence before

the Court, but by the admission of Mr. Williams on

the stand himself that about 90 per cent of it is

based upon the evidence in the record.

The Court: The motions will be denied.

I haven't completed getting my instructions in

order here. I think it is 61 proposed instructions

that the defendants presented to me at various

stages of the trial here, and it is a tremendous job

to go over them and [1191] determine just how

much duplication there is and where the variations

occur in the numerous ones that are quite shnilar.

The Government also has a number that have been

submitted, although not so many.

So that we will start the argument in the case

at two o'clock, I will try to be

Mr. Leavy: If your Honor please, there are

other motions, I think.

The Court: I assumed that you had finished

your motions. If you have any others to state, go

ahead.

Mr. Reha : What I have would be to supplement,

actually, the motions that Mr. Sherwood has made

to the Court.

Mr. Leavy : Yes, I had in mind moving to strike

all of the evidence with reference to gambling in the

social club on the grounds it has not been connected

up with the defendants in this case and, therefore,

it is wholly extraneous to the case.

The Court: Well, I think the circumstances are
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sufficient to warrant sending it to the jury.

You are not conceding any of those motions, Mr.

Erickson?

Mr. Erickson : No, resisting them all. [1192]

* * *

(The trial in the above cause was resumed

pursuant to adjournment, all parties being pres-

ent as before, and the following proceedings

were had out of the presence of the jury.)

The Court: Our schedule is pretty tight this

morning, so I think we should not run over on the

recesses and try to be as prompt as possible because

all the time is taken and by the time I have read all

these instructions I have mapped out, we will find

ourselves going until one o'clock this afternoon.

Mr. Sherwood: We are amazed ourselves at the

number of them, your Honor. We just kept shoving

them in.

The Court: Yes, I think I was a little high on

the count yesterday. For convenience, I numbered

your instructions with pencil so that I could rear-

range them for my own convenience and there were

58. Some of them were several pages.

But at the outset here, I might say that I think

the easiest and quickest method of letting you know

my action on your proposed instructions on both

sides would be to tell you what I propose to instruct

and which ones I shall use, so that you may assume

then that I am not giving [1197] the rest of them.

Then if you have any questions to ask about the

others, you may do so and make any comment you

choose, although this isn't the time to take excep-
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tions, of course. You will be given an opportunity

to take exceptions in the absence of the jury at the

conclusion of the argument.

Now, you may assume, in the first place, that I

will give the customary form instructions, stock in-

structions in a case of this kind. I will instruct, of

course, on presumption of innocence, define reason-

able doubt, state that the indictment is only an ac-

cusation, that the Government has the burden of

proving all the essential elements beyond a reason-

able doubt, and instruct as to the way to value the

testimony, both ordinary and expert witnesses, and

give the other cautionary instructions as to the

objections that have been made and rulings of the

Court, and so on.

I am not going to read the indictment. It is rather

long and I assume counsel will probably refer to

the substance of the counts in the argument. I am
simply going to briefly summarize what the counts

charge and say that IV, V and VI are practically

the same as I, II and III, except that they involve

1946, the calendar year 1946, rather than '45.

Now getting down to proposals, while I think of

it [1198] here, there is one about the policy of the

Treasury Department. I am not going to give that,

because it has been my view that is a question of law

for the Court, rather than of fact for the jury.

I am going to give the Defendants'—it is No.

43, numbering them in the order in which they were

presented. That doesn't mean anything to you, but

it is the instruction that gives the elements of the

offense, and I think they are fairly stated in there.
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Both sides presented one, but I took the defendants'.

"Each count of the indictment is brought

under a section of the Internal Revenue Law of

the United States, which provides as follows,"

and it is quoted. And then essential elements are 1,

2 and 3. At Line 22, however, I am not giving the

rest of that, because that is covered in stock in-

structions of my own, the rest of that, but I am
giving it down to there, down to Line 22.

I am giving the plaintiff 's 5th one

:

"You will observe that one of the elements

of the offense that is charged is that defendants

wilfully attempted to evade or defeat payment

of their tax. Wilfulness means intentional,"

and so on, although I varied the language a little

bit, I say: [1199]

"Willful intent means an intentional one

done with bad purpose or evil motive, and it is

therefore necessary that the Government,"

and so on. I have left out the last three sentences

there. I am a little doubtful about that: "And
wrongful acts knowingly * * * can't be justified

on the ground * * * and intent is presumed * * *."

Then I am giving the plaintiff's 4th one:

"In order to secure conviction, it is necessary

to prove that the conduct of the defendants

was willful,"

and so on.
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"The mere fact that the tax return in ques-

tion was made by another is no defense."

Then the defendants' first one, I am giving, with

the exception of the last paragraph. That first one

that you submitted is: "Evil, gross carelessness,

negligence," but I am leaving out the cautionary

last paragraph in view of this instruction of my
own. I think that the matter of willfulness is of

prime importance, of course, in this case because

that is the crux of the controversy and I am giving

this definition of willfulness, taken principally from

United States vs. Murdock, 290 U. S., 389-394:

"Willfulness often denotes an act which is

intentional or knowing or voluntary, as [1200]

distinguished from accidental. But when used

to characterize an act in the realm of criminal

law, the word implies a purposeful design to

do a thing, with evil motive or with a bad

purpose or without justifiable excuse. It is

also employed to characterize a thing done

without grounds for believing it is lawful or

conduct marked by careless disregard of

whether or not one has the right so to act."

And then the next one, I am giving Defendants'

—it is the 11th one, my marking, that if a defendant

seeks advice of another and follows the advice, he

is not guilty of any offense.

Then the next, 42 of the defendants, that if you

find the defendants sought advice of counsel with

respect to their income tax liability, and so on.

There were others presented here along the same
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line that I didn't give because I think there should

be in there this element which is present in this

one, that they must not only seek advice, but they

must make a full and honest disclosure of informa-

tion and data upon which the correct and proper

income tax return may be drafted.

And then the defendants ' definition of net income,

the 38th one that they proposed.

Then Defendants' No. 33. That is the transfer

of [1201] funds does not constitute income.

The Defendants' 53, that the Government doesn't

contest the accuracy of the expenses in the returns

and concedes that there was no misstatement of

farm income for 1946 in the '46 return. That is in

the proposal.

Then the Plaintiff's No. 1, that is, the first one

that they presented, in which they say they are not

required to prove the exact amount of shortage of

income or the amount of income shown in the counts

of the indictment, but it is sufficient to show that

there was any substantial shortage.

The Defendants' 31, that the Kennewick Social

Club was organized as a club, as a corporation, had

separate entity, and their 47, that the officers, di-

rectors or members of the Kennewick Social Club

are not responsible for its debts or taxes. And
Defendants' 34 covers, I think, the fact that if

either of the defendants advanced money to the Ken-

newick Social Club on the promise of repayment,

that would not constitute income.

And then Defendants' No. 32, that the defendants

are not on trial for violation of gambling laws and
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their violation of any gambling or other laws should

be disregarded. And then the one along the same

line, which I have numbered 56, that even though

they find the defendants, or either of them, aided

or abetted the gambling game, it would be [1202]

immaterial, except insofar as the defendants, or

either of them, derived taxable income from such

activities. I have not given the rest of it, that which

is simply repetition of what is contained in other

instructions.

I am following that, however, with Plaintiff's

No. 8:

"But if you find that there were any gains,

profits or income received by the defendants

which were not reported, it makes no differ-

ence, as far as the question of taxability was

concerned, whether income was lawfully or

unlawfully received.
'

'

Now I gave Plaintiff's—let's see—no, I think I

put down here in pencil whether plaintiff's or de-

fendants'. This is defendants', the one that the

counts of the indictment should be considered

separately and defendants are entitled to the same

kind of a trial as if they were on trial separately

for each count as a separate offense.

And then I am giving one of my own, that even

though the defendants are jointly indicted and

jointly charged in Counts I and IV, that they

should be considered separately and the jury should

apply the evidence to each of them separately and

they may find one guilty and the other not guilty.
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Then I am giving the ones that were submitted by

defendants on the partnership relationship and the

liability [1203] of one partner for another, or lack

of it, in the criminal field; the one is not an agent

for the other as far as criminal liability is con-

cerned. They were, according to my pencil nota-

tions, the 19th and 20th submitted.

And then the 14th, which is the long instruction

that the defendants proposed, that neither is re-

sponsible for the acts or declarations of another,

unless, in effect, there is a situation analogous to

conspiracy existing, and they are under those cir-

cumstances liable for acts and declarations of the

other. That is in the long instruction that was pro-

posed. It is a full-sheet instruction proposed by

the defendants.

I am giving the 16th one proposed by the de-

fendants as to character, the purpose of character

evidence and the way in which it is to be regarded,

except that I have sort of balanced it, I have put at

the end of their proposal:

"If, on the other hand, you are so convinced

by all of the evidence, including character evi-

dence, of the guilt of either defendant, you

should not acquit them merely because the evi-

dence showed he has a good reputation for

traits of character."

Then Plaintiff's—I think it is the 10th one—

I

didn't know you had that many submitted.

Mr. Erickson: I just had ten. [1204]

The Court: You had 10. This is the 10th one:

"In this case, evidence has been submitted
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with reference to the income tax returns of the

defendants for the year 1944."

I made some change in wording.

" Defendants are not charged with violations

for that year, but evidence of what transpired

in that year is admissible to show the intent on

the part of the defendants in making their

income tax returns for the years 1945 and 1946,

and evidence thereof is proper for you to con-

sider in determining what the defendants' in-

tent was in filing the 1945 and 1946 returns.

The evidence should not be considered for any

other purpose."

Then I have given the Plaintiff's 6th proposal

regarding the manner in which the jury should con-

sider the summaries of the experts, the documen-

tary summaries of the experts.

And then the Defendants' 46th one. I have

changed the wording somewhat to try to not men-

tion other proceedings or other cases of civil nature.

I have worded it this way:

"You are instructed that this is a criminal

case and has nothing to do with the determina-

tion or collection of income taxes which may be

due the [1205] United States by the defendants,

or either of them. The income tax liability of

the defendants is a matter which does not con-

cern you in this case."

Now, let's see, I think the rest of them are merely

stock instructions.

Now do either of you have any questions %
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Mr. Sherwood: Did your Honor give one on

good faith?

The Court: No, I didn't think it was necessary.

I have instructed them that they must find willful-

ness and bad faith and evil motive, and so on, but

I think it follows that if the Government is re-

quired to prove bad faith beyond a reasonable

doubt, then good faith would certainly be a defense.

Mr. Sherwood: I have in mind our requested

instruction No. 7.

The Court: Let's see. Well, it is, in effect, turn-

ing the instruction as to the burden upon the Gov-

ernment of proving all of the elements, one of which

is bad faith and willfulness, it is simply turning it

around the other way and giving it the second time

from the other viewpoint. I didn't think that that

was necessary, because there couldn't be any doubt

in my instructions as to what the Government is

required to do and there couldn't be any doubt that

good faith is a defense. As a matter of fact, the

defendants don't have to make any defense, if the

Government [1206] doesn't prove beyond a reason-

able doubt all the elements; all they have to do is

sit still and be acquitted, theoretically.

If you gentlemen are ready, we can bring in the

jury and proceed with the argument.

(Whereupon, the following proceedings were

had in the presence of the jury.)

The Court: You may proceed, then.
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OPENING ARGUMENT

By Mr. Erickson: [1207]
* * *

Now in this case, there is a lot of evidence pro-

duced about gambling. Well, I want to point out

right now that I am no moral crusader on gam-

bling, and whether or not there is gambling is of no

consideration to the Government whatsoever. The

purpose that gambling was introduced in this case

in the Kennewick Social Club was to show income

from the Kennewick Social Club, and gamblers are

not exempt from reporting income. If they have

steady and substantial amounts of income, they

have got to report it, the same as a farmer, a rail-

road man, a business man, or anybody else. The

mere fact that they derive that income from illegal

sources is no reason why they should not report it.

Anything that I say about gambling is in that con-

nection, failure to report income from that opera-

tion, income that is traced from the operations of

the Kennewick Social Club into the pocket of

Charlie Bateman or the Hotel Kennewick account.

We in this case produced these witnesses, these

gambling witnesses, to show what was going on in

that club. Well, if there ever was a gambling club,

I suppose, as we have heard or read of it or know
of it, why this was one. You had Roy Thompson, a

professional gambler, operating the club until the

middle of March in 1945 from the latter part of

October in 1944, a man that collected in chips from

the tables, had a house dealer in each table, a vast
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amount of [1210] money coming in from that opera-

tion. Then we have him disappearing and we have

Goucher taking over for three or four days and

Bateman getting rid of Goucher and putting in

Hile, Allen Stanley Hile, the man that came from

Peoria, Illinois, and told you he was a professional

gambler, to operate the club from the middle of

March, 1945, until it was closed in June, 1945. Then

we have Hile charging between one dollar and two

dollars per hour per player, and you know the evi-

dence about the money being taken by Hile up to

Martin Wysong, the hotel clerk, and how it went

to Charlie Bateman every day and how it was en-

tered by Mrs. Kinney on the hotel—how it was not

entered. She kept the books for the Hotel Kenne-

wick and the tavern, but she said that she did not

enter the income from the Kennewick Social Club

into any book of account. Bateman disputes that,

but Mrs. Kinney's testimony is very clear upon

that point.

Now let's examine this Kennewick Social Club.

You read the charter of this Kennewick Social

Club, one of the exhibits here, and this is a club of

benevolent and charitable purposes, "said corpora-

tion exists only for the purpose herein stated, for

the establishment and maintenance of a social club

and acquisition and maintenance of a place for

social meetings, and it shall be operated and con-

trolled by the Statutes of the State of Washington

relating to social and charitable [1211] organiza-

tions."

Well, I don't know, nobody knew, the Batemans

didn't know, even who the treasurer of this club
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was. It held no meetings, it elected no officers, it

had no monthly meetings, it sold two dollar tickets

or one dollar membership cards and that entitled

them to go in. And is there any evidence of any

money in this case going to any one of these incor-

porators other than Bateman or the Hotel Kenne-

wick? The list of them is here: Roscoe Richmond,

Simard, Earl Williams, Gr. H. Rokkan, Harry

Tracy, Roy Thompson, Harry Gr. Owens and C. W.
Bateman. With the exception of Roy Thompson,

who has disappeared, doesn't appear in this case;

we know that Roy Thompson doesn't exist after

the middle of March, 1945, he is gone; so the only

one in the picture is Charles Bateman, Charlie

Bateman, who operated the hotel. We have him re-

ceiving moneys from this Kennewick Social Club,

no accounting made to the members, no charity, no

benevolence, no social purposes, other than conduct-

ing this gambling operation. As I said, I have no

quarrel with that, if he would pay taxes on it.

Now let's check the exhibits here. How do we

know that some of this money, by demonstrative

evidence that is iron-clad, went into Charlie Bate-

man's pocket. By Exhibit 31. Here is this deposit

ticket, C. W. Bateman, Hotel Kennewick, Kenne-

wick, Washington, March 24, 1945, a check of R. N.

Crawford, $200.00. Crawford was that player [1212]

we brought up from the State of California to

testify here and said that on that particular time

he was in the Kennewick Social Club and gave this

check for $200.00. The check, on the same date or

immediately thereafter, appears in the personal
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bank account of C. W. Bateman, Hotel Kennewick,

Kennewick, Washington, $200.00.

What more proof do you need of gambling in-

come from the Kennewick Social Club going di-

rectly into the pocket of C. W. Bateman, without

any account to the other incorporators of that club,

without even a treasurer, without any meetings,

without any convening of the board of directors?

The proof is there by absolute demonstrative evi-

dence that cannot be contradicted.

Now we have had certain witnesses here that tes-

tified to the slot machines, punch boards. We called

these witnesses, and you could see how hesitant

some of them were in testifying for the Govern-

ment, how they forgot, how they didn't remember

—

these are our own witnesses—how they dragged

their feet on direct examinations. But when it came

to cross-examination, they were so ready to make

damaging admissions against the Government and

damaging statements against our case; that they

could hardly wait until counsel had asked them the

questions before the answers came out damaging

and detrimental to our case, and that includes the

Sheriff of Benton County and many others. [1213]

* * *

Now [1220] the defense has offered witnesses here

to prove that Charlie Bateman wasn't seen in the

Kennewick Social Club, and so on. Now that re-

minds me of the justice of the peace one time who

was passing on a case in the stealing of pigs. In

that case, three persons testified before the justice
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of the peace that they had seen the defendant steal-

ing the pigs. The defense called 13 witnesses who

did not see him steal any pigs, and the justice of

the peace announced not guilty because the pre-

ponderance of evidence showed 13 to 3 that the de-

fendant was not seen stealing pigs. And so I know

you could call a thousand people that didn't see

Bateman in that club, but we called plenty of people

that did see him in that club. Not only Charlie, but

Wallace came in there from time to time, in that

club, knew what was going on, knew full well what

the method of operation was. [1221]

* * *

CLOSING ARGUMENT

By Mr. Erickson:
* * *

Now there is one thing I neglected to call your

attention to. There was this gambling in this club.

We have never accused the Batemans of gambling,

either Charlie or Wallace. They are not on trial

for gambling, and I am perfectly willing that the

record be considered that they never wagered a

nickel at any time in their lives. Well, they prob-

ably didn't have to, but, at any rate, they are not

charged with that.

Now you will notice that this R. N. Crawford

check that we have here is $200.00 and I neglected

to point out in my opening argument that this is a

deposit in Mr. Bateman 's personal Hotel Kenne-

wick account in a Pasco bank. His address is listed

as the Hotel Kennewick, but this is in the Seattle-



1094 Charles and Wallace Bateman

First National Bank, the Pasco Branch. And [1284]

you will notice in here the small amount of items in

this ledger card that comprise these items. This

ledger card is between February 16, 1945, and De-

cember 23, 1946, and it goes into this relatively

obscure and inactive bank account, personal bank

account of C. W. Bateman. Does that indicate it was

a check cashed in the beer parlor, or that Crawford

was right when he said he was gambling down there

and gave a check in that club and that the cash was

given to him for the check he issued? I think it is

demonstrated conclusively here that that did go into

the C. W. Bateman personal account.

Now considerable question is raised about the dis-

appearance of Eoy Thompson. Roy Thompson dis-

appeared in March, 1945, and we didn't enter the

case until 1950, five years after the disappearance

of Thompson. The Government Agents never have

seen Thompson. The defendants are the last ones, as

far as we know, that have seen Thompson. We don't

know that they have seen him since 1945. He doesn't

appear in the picture since that time in 1945. If he

were here, we don't know what he would testify to.

We haven't taken any evidence or inference of evi-

dence here what Thompson would testify if he were

here in this courtroom.

But we are not basing this case upon the presence

or the absence of Thompson. Thompson is only a

professional gambler that crosses the sky briefly

and then fades out on [1285] March 15, 1945. He
has operated the club from October 29, 1944, to

March 15, 1945, a period of about four and a half
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months. Then he is succeeded by Allen Stanley

Hile, the gambler from Peoria, Illinois, that came

here and testified that from about the middle of

March, 1945, until it closed in June, 1945, a period

again of about four months, he managed the club.

We have tangible, definite and positive evidence

here as to how the club was operated after Hile

took over; that the charges were made per player

per hour and that they went into the cigar box, the

cigar box went up to Mrs. Kinney. [1286]

* * *

Then about the advances for this social club, Mr.

Olafson testified or makes a statement that certain

advances are claimed. He has no demonstrative

proof or anything other than the Batemans' word

to indicate that there were [1291] ever any ad-

vances made by the Batemans to build this Kenne-

wick Social Club or to equip or to furnish the Ken-

newick Social Club. He admits that good accounting

practice requires proof and substantiation and

backing for that money and for those advances, but

there was none. The testimony of Deschenes and

Williams is that no claim was ever made to them

that there were any advances made for the Kenne-

wick Social Club or never any investment that

Charlie Bateman made for the Kennewick Social

Club. That is important, because they say later that

the holding out of this money by Charlie Bateman,

the holding out of this money was to take care of

those advances for the Kennewick Social Club.

Then we run into the peculiarities here of the
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situation that we have: No records kept of these

advances; no knowledge on the part of Bateman;

Bateman comes here and he says everything was

handled by currency out of the bank or out of the

safety deposit vault or out of the drawer, tomato

can, some place, currency to pay for these advances

up to eight or nine thousand dollars; that Thomp-

son wanted to do business with currency, so he was

doing business with currency.

Now we have the contrary argument made, as

against the argument made by the defendants a

short time ago, that they dealt in checks openly

through the bank. Now we have them dealing in

currency that can't be traced in making [1292]

these advances that they claim were made to build

the Kennewick Social Club and to equip the Kenne-

wick Social Club. And the evidence that they testify

to now, that Charlie Bateman testifies to, is woe-

fully weak in the fact that he took from these pay-

ments, or the cigar box receipts, to make up to him

what his advances were to the Kennewick Social

Club. In fact, there is no corroboration that he ever

kept any books. In fact, he, himself, said that he

didn't know, there was no treasurer to this club, he

didn't keep any track, he didn't account to anybody,

he didn't know this or he didn't know that. Still,

he was withholding money.

Well, let's look again at this Kennewick Social

Club. The 1945 returns, signed C. W. Bateman, no

activity, no receipts, for the year 1945. Well, they

didn't close until June 6, 1945. That was a return

for the calendar year, 1945, so that showing of no
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activity, of course, was wrong. There wouldn't be

any receipts, that would be right, if they all went

in Bateman's pocket, all the receipts, so that part

of it would be right. [1293]

* * *

Now, in passing, I want to point out that this

Kennewick Social Club apparently was a gambling

club. We have no quarrel with that. If the City of

Kennewick wants to maintain a gambling club, that

is perfectly all right as far as the United States

Government is concerned. But whoever operates

that club, if he makes a profit on that club or some

money from the operation of that club goes into his

pocket, he should be just as honest as a wage [1297]

earner, a wheat farmer, or a cattle farmer in re-

porting that income, because the law is that all in-

come is reportable and an income is not exempt that

is obtained from gambling sources.

The evidence is that this social club was organ-

ized primarily for one purpose : gambling as rapidly

as possible. The testimony here is that the stakes

were high, $1,400.00, $1,600.00, on the table. It was

a big operation. Evidently, it was under close sur-

veillance by the Sheriff and other officials there and

the operation was conducted.

Now there is some testimony that came up here

that I think is very important. Bateman claims

now that he made a $1,500.00 I.O.U. good after

Thompson disappeared to a man named McWil-
liams, and a seven to nine-hundred dollar I.O.U. to

a man from Prosser, and, of course, a $500.00
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I.O.U. was made good to Eichmond. Who were

these men? These were men that Thompson was

supposed to have swindled in the operation. Why
would Bateman pay these sums of money back to

these men unless he felt that he owed them some

obligation? The testimony first from Mr. Olafson

was that the $1,500.00 to McWilliams was reported

as furnishings in the hotel. Now it comes out that

$1,500.00 is a payment on a gambling loss that Mc-

Williams sustained at the hands of Thompson in the

Kennewick Social Club, and that reimbursement

is [1298] made to McWilliams by C. W. Bateman.

And so we have in each of those three instances,

the flimsy excuse is that these men threatened to

take his liquor license away for his beer parlor if

he didn't submit to this blackmail of paying these

gambling losses which he had no obligation to pay.

I am glad that in this case we are at last down to

the intent with which these men operated. Counsel

concedes that there is a substantial amount of in-

come reportable for each of these years charged in

this indictment, so we will come right down to the

naked question: Did they act willfully, did they

tend to do what they did, or were they fools just

tripping down the highway, not knowing where they

were going or what they were doing?

The evidence in this case bespeaks the fact, from

all the character witnesses and all the defense

witnesses, besides the defendants themselves, that

they did know something and they were not babes

in the woods and stumbling through the highways

alone and not knowing where they were going or
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whence they came from. They knew full well where

they were going and what they were doing. They

knew enough to keep in touch with the prosecuting

attorney. They received a call from him about

closing the club, and after that call came through

the club was closed immediately. There were no

questions asked; they knew what they were [1299]

doing. They never wrote any N.S.F. checks; they

dealt with all these business houses; they bought

thousands of dollars worth of machinery and sup-

plies; issued hundreds of checks, and never made

any mistakes. They make this mistake in their deal-

ings with the United States, the only mistake that

has ever been shown here, and they throw up their

hands and say: "We are victimized. We did it, but

we are not acting willfully, we are acting uninten-

tionally, and we had the utmost good faith."

The evidence does not permit you to make such an

assumption, based upon such a naive explanation

as they have given, an explanation that would tax

the credulity of anyone.

They evidently were schooled well in the art of

clamming up on cross-examination, because of the

fact that they volunteered no information other

than practically, "I don't understand, I don't read,

I just sign." And so that is the kind of case you

have here before.

Now don't contend for a single moment that I

don't think the Batemans are people that bear the

respect of their neighbors in their community.

Cheating Uncle Sam on income tax and paying your

other obligations are two different matters. When
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we deal with people, when people are dealt with

through banks and through business transactions

and bills are run, of course, they have to be paid.

But [1300] nobody is there looking over the shoul-

der at the time these tax returns are paid, until by

chance it came up several years later. And the Bate-

mans were running that calculated risk, and the

fact that they are now later apprehended and in

trouble, of course, is just one of those hazards which

taxpayers must face that do take this short-cut

passage.

And so I say in closing that this case is of the

utmost importance, and by your verdict you will

have a lot to say as to the honesty and integrity of

individuals in their dealings and in financial trans-

actions with the Government, with the counties and

with the state, with these various municipal bodies

that have to deal with taxes.

It doesn't make one bit of difference to me, per-

sonally. You will be just as good friends of mine

no matter how this case comes out, and Mr. Des-

chenes' and Mr. Williams'. We are not interested in

this case personally, we are just doing our jobs. We
haven't intentionally withheld any information

from you. We have given you everything that we
thought was material, and we believe that the evi-

dence in this case justifies a verdict of [1301]

guilty.

INSTRUCTIONS TO THE JURY
The Court: Members of the jury, you have

heard the evidence and the arguments of counsel. It

now becomes the duty of the Court to explain to you
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the essential elements of the charges set forth in the

counts of the indictment in the case and to instruct

you upon the applicable rules and principles of law

'by which you are to be guided in your delibera-

tions. As it is the duty of the Court to give you this

explanation and these instructions, so it is equally

your duty to accept this explanation and these in-

structions as correct. So far as the law is concerned,

you are to be guided by them. In the trial of the

case, there is a very sharp division of responsibility

between the jury and the Court. It is your duty to

pass upon all questions of fact; it is my duty to

pass upon all questions of law. Neither one of us

has the right to intrude upon the duties of the

other. You will consider these instructions as a

whole and not lay undue stress upon any part or

portion of them.

Now I might say, gentlemen, before going on with

the rest of my formal written instructions here,

that they are longer, more complicated and involved

and technical than I should like them to be, but I 'm

sorry to say that it is not possible for me, at any

rate, to make them any simpler. It is a case that in-

volves two defendants, a number of [1302] counts

and a good many questions, and it is my duty to

instruct you accurately and with technical correct-

ness, so far as the rules of law are concerned, as to

all these various phases of the case, as to how you

shall regard the various pieces of evidence, kinds of

evidence, that have been presented here, and, neces-

sarily, I have to employ technical language and can't



1 102 Charles and Wallace Bateman

make the instructions as short and simple as I

should like.

I will say this, however, that your task here, it

seems to me, is not as difficult and not as compli-

cated as it first might appear to be. You have

listened to testimony for a good many days here

and a large volume of documentary evidence has

been introduced. But, after all, as has been pointed

out, as became apparent in the argument, there

isn't any real dispute as to the fact that during the

years 1945 and 46, large amounts of income of the

defendants was not reported and a considerable

amount of income tax due the Government was not

paid. Now in saying that, I am speaking generally,

mind you, I am not differentiating between the dif-

ferent defendants and the different counts, as I

shall do in my formal instructions.

So that the crux of this case and the real ques-

tion for you to determine, as will become apparent

from my instructions, I think, is the question of

intent on the part of these defendants : Did they or

did they not intend [1303] to defraud the Govern-

ment in these transactions'? Did they knowingly

and willfully, as that word will be defined to you,

with bad motive and a guilty intent and with the

intention of defrauding the Government, make

these returns? So that you don't have to go all

through this mass of testimony or all this mass of

documentary evidence here to see how much taxes

the defendants owed for these years, because that,

as I will point out in my instructions, is not directly

material. All that is necessary is for the Govern-
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ment to show that a substantial amount was not

paid, as far as that phase is concerned.

But the real question is whether or not the de-

fendants acted in good faith or bad faith. If they

acted in good faith, you should acquit them; if in

bad faith, and if the other elements of the offense

have been established, then you should find them

guilty. And in passing upon this question of intent

or lack of it, good faith or bad faith, you should

consider all of the evidence in the case on both

sides as it has been introduced here and, of course,

the arguments of counsel, too, and the Court's in-

structions.

Now the indictment is the mere accusation pre-

sented against the defendants. It is not to be con-

sidered as evidence against them and you must not

indulge in any presumption against the defendants

merely because of the fact that they are charged

with the commission of the crimes [1304] alleged

in the indictment.

The six counts in the indictment have been called

to your attention in the opening statements and

the arguments of the attorneys. I do not consider

it necessary to read them all to you now. The in-

dictment will go to you when you go to the jury

room to deliberate. I consider it sufficient to say

that in Count I, both defendants, Charles Bateman
and Wallace Bateman, are charged with willfully

and knowingly aiding, assisting, procuring and ad-

vising the presentation of a false and fraudulent

partnership income tax return for the partnership

of Bateman Brothers for the calendar year 1945.
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In Count II, Wallace Bateman is charged with will-

fully and knowingly attempting to evade payment

of income tax due the United States for the year

1945 by filing and causing to be filed a false and

fraudulent income tax return on behalf of himself

and his wife for that year. In Count III, Charles

Bateman, the other defendant, is charged with a

like offense. Now Counts IY, Y and YI are the

same as I, II and III, except that IY, Y and YI
pertain to and cover income tax and income tax

returns for the calendar year 1946.

To this indictment, the defendants have inter-

posed pleas of not guilty. The effect of these pleas is

to place in issue every material averment of the in-

dictment and casts upon the Government the burden

of proving each and [1305] every averment to your

satisfaction beyond a reasonable doubt.

The defendants are presumed to be innocent of

the crimes with which they are charged until their

guilt is established to your satisfaction beyond all

reasonable doubt. This presumption is a real thing.

It is no mere fiction which either the Court or the

jury may ignore. It is one of the defendants' sub-

stantial and important rights. It attaches to the

defendants and continues with them throughout all

stages of the trial and through all steps of your

deliberations as jurors until you have become satis-

fied from the evidence—unless and until you have

become satisfied by the evidence of their guilt be-

yond reasonable doubt.
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Now by the term "reasonable doubt" as used in

these instructions is meant such a doubt as will

cause a reasonable, prudent and considerate man to

hestitate or waiver before acting upon the truth

of the matters charged or alleged. Such a doubt

may arise from the evidence in the case or from the

lack of evidence. You will not be swayed, moved

or become frightened by doubts which are purely

arbitrary or capricious. On the other hand, you

will not convict in the face of doubts which are

real and substantial. If, after a fair, candid, com-

mon sense consideration of all the evidence in the

case, you can say upon your oaths as jurors that

you have an abiding conviction of the truth [1306]

of the charge to a moral certainty, then you have

no reasonable doubt and should convict. But if you

have no such conviction of the truth of the charge

to a moral certainty, if you entertain doubts for

which sane and satisfactory reasons can be given

in your own minds, you must give the defendants

the benefit of such doubt and find them not guilty.

Each count of the indictment is brought under a

section of the Internal Revenue Law of the United

States, which provides as follows, and I quote in

part from the statute:

"Any person who willfully attempts in any

manner to evade or defeat any tax imposed,

or the payment thereof, shall be punished."

Now the essential elements, therefore, of each of

the charges herein made by the Government are:

1. That there was owing to the Government

more income tax than that shown in the return
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made by the defendants during the taxable years

charged

;

2. That the defendants knew that there was

owing more income tax than shown by the return;

and

3. That they willfully attempted to evade or

defeat any part of such tax by filing or causing to

be filed a false return.

If you find the existence of each of these ele-

ments beyond a reasonable doubt as to each count

or counts [1307] which you so find, you should find

the defendants guilty as to such count. If you have

any reasonable doubt as to any of these elements,

you should acquit them as to any such count.

You will observe that one of the elements of the

offenses charged is that the defendants willfully

attempted to evade or defeat payment of their just

tax. Willful attempt means an intentional one, done

with bad purpose or evil motive, and it is therefore

necessary that the Government prove that in filing

their income tax returns, the defendants thereby,

with such purpose or motive, intended to evade or

defeat the payment of some portion of their income

tax. However, it is psychologically impossible for

you to enter into the minds of the defendants and

determine the intent with which they operated. You
must, therefore, determine the motive, purpose and

intent from the testimony which has been presented,

and you will consider all of the circumstances dis-

closed by the evidence, bearing in mind that the law

presumes that every man intends the natural and

probable consequences of his own voluntary acts.
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In order to secure conviction, it is necessary to

prove that the conduct of the defendants was will-

ful. The mere fact that the tax returns in question

were made by another, is no defense. If, on the

other hand, you believe that the defendants Wallace

Bateman and Charles Bateman did [1308] not act

willfully, but mistakenly, and errors, if any, were

caused by the tax consultant or other person pre-

paring the returns and there was no willful intent

on the part of Wallace Bateman or Charles Bate-

man to evade taxes, but that their signing of the

returns resulted from inadvertence and mistake,

then it is your duty to acquit the defendants or

either of them. But in testing whether or not the

action of the Batemans in signing the returns was

willful, you are to take into consideration all the

facts and circumstances, including the information

that the Batemans furnished to the accountant,

whether or not it was full, complete and accurate

and whether it was an honest or dishonest dis-

closure of income. The mere fact that there was

a mathematical error in computation made by the

accountant did not mean that the taxpayers did

not act willfully with respect to these tax returns.

However, even gross carelessness, recklessness or

negligence in the preparation or relating to the

preparation of an income tax return, or honest

errors of fact or of law, is not fraud, and before

the jury can infer the existence of fraud in this

case, they must find beyond a reasonable doubt

from the evidence that either or both of the defend-

ants willfully, with intent to evade their Federal
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income taxes, prepared or caused to be prepared

a materially false income tax return reporting in-

come of the [1309] defendants covering either or

both of the tax years 1945 or 1946.

Willfulness often denotes an act which is inten-

tional or knowing or voluntary, as distinguished

from accidental. But when used to characterize

an act in the realm of criminal law, the word im-

plies a purposeful design to do a thing, with evil

motive or with a bad purpose, without a justifiable

excuse. It is also employed to characterize a thing

done without grounds for believing it is lawful or

conduct marked by careless disregard of whether

or not one has the right so to act.

You are instructed that if a defendant seeks

advice from another with respect to his tax liability

and, in good faith, believes him and follows such

advice, then, even if the advice proves to be wrong,

such taxpayer would not be guilty of any offense

on that account.

If you find from the evidence that these defend-

ants sought advice and counsel with respect to

their income tax liability for the years 1945 and

1946 from one whom they thought would properly

and correctly prepare their income tax returns, and

if you further find that the defendants honestly

attempted to provide their tax consultant and

advisor with all information reasonably necessary

to enable the consultant to prepare correct income

tax returns, and that the taxpayers when they

signed the same, [1310] presumed they were true

and correct, then your verdict should be not guilty,
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for there would be absent the element of knowing

and willful intent to evade or to attempt to evade

payment of income taxes, even though it now de-

velops that said income tax returns were materially

wrong.

Net income is that income of a particular tax-

payer received by him during the taxable year after

deduction of all business expenses.

You are instructed that if you find from the

evidence that the defendants, or either of them,

transferred funds from one to the other or funds

from one of their several bank accounts to the

other, that such transfers, if any are shown to be

made by the evidence, would not constitute income

to the transferee or to the bank into which such

transfers may have been made, but would constitute

mere shifting of funds by the defendants not sub-

ject to Federal taxation.

The Government has raised no question as to the

accurac}7 of the expenses used for purposes of de-

duction in determining the income taxes of the

defendants for either 1945 or 1946, and makes no

claim that the defendants, or either of them, failed

to report all farm receipts for the year 1946. The

fact that the Government makes no contention that

the defendants failed to report all farm income for

the year 1946, shall be treated by you as an ad-

mission by [1311] the Government of these facts.

Count I of the indictment charges that the de-

fendants reported a net loss for the year 1945 in

their partnership return of $3,393.63, whereas, in
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truth and fact, the ordinary net income of the part-

nership for that year was $89,403.99. In this con-

nection, you are instructed that it is not necessary

that the Government prove that the partnership

income for 1945 was $89,403.99, but it is sufficient

if the Government proves that the partnership

ordinary net income for the year 1945 was any

substantial portion of that amount. The same ap-

plies to the other five counts of the indictment, and

if the Government proves as to any count that

any substantial portion of the net income was un-

reported or any substantial portion of the correct

tax due was unreported, that proof is sufficient to

sustain a conviction on that count, if the other

elements of the offense, as stated in these instruc-

tions, have been met. In other words, it is not

necessary for the Government to prove an evasion

of all the taxes charged.

Under the law, the Kennewick Social Club was

organized and it existed as a club and it was a

legal entity, separate and distinct from the in-

dividual incorporators and members and officers

and directors of the club. Neither the officers, di-

rectors nor members of the Kennewick Social Club

were personally liable for any of the debts [1312]

or taxes which may have been owing by said cor-

poration.

If you find from the evidence that either of the

defendants advanced money to the Kennewick Social

Club upon the promise of that corporation, express

or implied, to repay such advances, such repay-

ments, if any, by the corporation to the defendants,
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or either of them, would not constitute income to

the defendants, or either of them, so receiving re-

payment of any such advances to the corporation

or for its benefit. Such repayments by the corpora-

tion to the defendants, or either of them, if you

find from the evidence there was such repayments,

would constitute return of capital not subject to

Federal income taxes in the hands of the defend-

ants, or either of them.

You are instructed that the defendants are not

on trial for violation of the gambling laws or any

other law except the provisions of the Federal in-

come tax laws referred to previously in these in-

structions, and you will not permit your minds to

be affected by any evidence which may indicate

that the defendants, or either of them, violated

or aided in the violation of the gambling laws or

any other laws other than those laws which they

are alleged to have violated in the indictment in

this case. If you find that the defendants, or either

of them, aided or abetted or participated in the

conducting of gambling games or other activities,

such evidence is immaterial, except insofar [1313]

as you may find from the evidence beyond a reason-

able doubt that the defendants, or either of them,

derived taxable income from such activities.

But if you find that there were any gains, profits

or income received by the defendants which were

not reported, it makes no difference as far as the

question of taxability is concerned whether such

income was lawfully received or unlawfully re-

ceived, inasmuch as both were taxable and should

be reported.
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Although there are six counts in the indictment,

the defendants are entitled to the same kind of

trial on each count as if they were being tried on

each count separately. And when you come to de-

liberate upon the innocence or guilt of the defend-

ants, and each of them, you will consider each

count separately and consider and weigh the evi-

dence as related to that count as if it were the only

count in the indictment. If the jury believes from

the evidence beyond a reasonable doubt that a

defendant is guilty of any one count, you shall

return a verdict of guilty on that count. On the

other hand, if you do not believe from the evidence

that a defendant is guilty beyond a reasonable

doubt, as explained to you in these instructions,

you shall return a verdict of not guilty, and you

shall apply the same rule to each and every count

set forth in the indictment. [1314]

While the defendants are jointly indicted and

jointly charged in Counts I and IV and are being

jointly tried, it is your duty, nevertheless, to con-

sider and apply the testimony to each defendant

separately and to determine the guilt or innocence

of each defendant as the result of so considering

and applying the evidence to him; and it is com-

petent for you to find one of the defendants guilty

and the other not guilty, depending upon your

conclusions, based upon the evidence and the in-

structions of the Court; or, of course, you could

find both guilty or both not guilty.

A partnership relation will not render one part-
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ner liable for the intentional criminal act of an-

other, and a partner is not the agent of an absent

partner for the purpose of binding such absent

partner. One partner cannot be held liable for a

criminal act done without his knowledge or consent.

Statements, declarations and admissions of a

partner are not admissible as evidence against an

absent partner, unless authorized by the absent

partner or thereafter ratified and adopted by such

absent partner, with full knowledge and under-

standing of the nature of such act, declaration or

admission of his partner.

Before you can consider either the acts or words

done or spoken by one defendant out of the pres-

ence of [1315] another defendant as evidence

against the absent defendant, you must first find

beyond all reasonable doubt that the defendants

entered into an agreement to evade income taxes

in the manner alleged in the indictment herein. It

is a rule of law that guilt is personal and not

vicarious.

Criminal intent is an essential ingredient of each

of the offenses with which these defendants have

been charged. Before a particular defendant can

be held accountable for acts or statements made

out of his presence by another, the evidence must

first show beyond a reasonable doubt that such

defendant either first authorized or ratified such

act or statement made out of his presence with

full knowledge of the significance of such act or

statement so made by another out of the presence

of a particular defendant.



1114 Charles and Wallace Bateman

In the event you find from the evidence beyond a

reasonable doubt that the defendants entered into

an agreement to evade or attempt to evade income

taxes in the manner charged in the indictment, the

acts and statements of each of the defendants fol-

lowing the making of such agreement, if any there

was, to evade or attempt to evade income taxes in

the manner charged in the indictment, are binding

upon each of the defendants, if such acts are done

or such statements are made in furtherance of a

common design and for the purpose of carrying

out such alleged [1316] agreement to evade or at-

tempt to evade income taxes in the manner charged

in the indictment. But for the purpose of estab-

lishing the existence of any such agreement to

evade or attempt to evade income taxes in the

manner charged in the indictment, or the connection

of either defendant with such agreement, the state-

ments and declarations of each defendant must be

confined to the defendant doing or making them

and the absent defendant is not bound by the acts

or statements of the other defendant.

You are the sole judges of what is the evidence

and of the credibility and weight which is to be

given to the different witnesses who have testified

upon this trial. A witness is presumed to speak the

truth. This presumption, however, may be repelled

by the manner in which he testifies, by the character

of his testimony, by his motives, or by contradictory

evidence.

In weighing the testimony of a witness, it is

proper for you to consider those factors of human



vs. United States of America 1115

nature which, either with or without any wrongful

intention, may obstruct the giving of perfectly true

testimony. Those factors are suggested by these

questions: Did the witness have full opportunity

to learn the truth? If so, did he have the intelli-

gence and purpose to ascertain the facts? What
was the advantage or disadvantage of his point of

observation? Does the evidence show that the wit-

ness had a [1317] motive for favoring or an in-

clination to favor any party? Did he appear to be

fair and candid, or otherwise? Was the testimony

reasonable and consistent within itself and with un-

contradicted facts?

Should you consider any of these questions, either

in your own private reasoning or in open discussion,

you must look for an answer to the evidence ad-

mitted in the trial of this action and your observa-

tion of the witness as to his appearance and de-

meanor while he was testifying.

In judging the credibility of witnesses in this

case, you may believe the whole or any part of the

evidence of any witness, or you may disbelieve the

whole or any part of the evidence or testimony of

any witness, as may be dictated to you by your

judgment as reasonable men. You should carefully

scrutinize the testimony given and, in so doing,

consider all the circumstances under which the wit-

ness testified, as I have heretofore delineated them

to you, and in addition to that, the relation that they

might bear to the plaintiff or to the defendants, the

interest they may have in the case, the manner in

which they might be affected by the verdict, and the
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extent to which a witness is contradicted or cor-

roborated by other witnesses or other evidence, if at

all, and every matter that tends reasonably to shed

light upon his credibility. If a witness is shown to

have knowingly testified falsely on the [1318] trial

touching any material matter, the jurors should dis-

trust his testimony in other particulars, and in that

case you are at liberty to reject the whole of the wit-

ness' testimony, except insofar as it may be corrob-

orated by other credible evidence in the case.

An expert is an individual who, by education,

study, training, experience or observation, has ac-

quired special knowledge, skill or understanding in

a particular subject or field beyond that of the aver-

age person.

Where witnesses qualify as experts in a par-

ticular field and are allowed to express opinions,

rather than to testify to facts, those opinions are

for the aid and assistance of the jury, but not for

the purpose of invading its functions. The respon-

sibility to decide rests upon the jury. It is your

duty to evaluate and appraise the testimony of a

witness who expresses opinions precisely as you

would evaluate and appraise the testimony of wit-

nesses who testify to facts within their personal

knowledge. The rules for determining the credi-

bility of witnesses which I have given you in these

instructions apply to expert witnesses as well as to

other witnesses.

There are two types of evidence from which a

jury may properly find a defendant guilty of an

offense. One is direct evidence, such as the testi-
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mony of eye witnesses. The other is circumstantial

evidence, by which an inference [1319] of an un-

known fact is drawn from the existence of known

facts. The law makes no distinction between direct

and circumstantial evidence, but simply requires

that before convicting a defendant, the jury must

be satisfied of the defendant's guilt beyond a rea-

sonable doubt from all the evidence in the case.

The necessity to resort to circumstantial evidence

to prove guilt in criminal trials is apparent.

However, in order to justify a verdict of guilty

based upon circumstantial evidence, the facts in the

chain of circumstances shown by the evidence must

be consistent with the guilt of the accused and in-

consistent with every reasonable supposition or

theory of innocence. If the facts and circumstances

shown by the evidence are as consistent with

innocence as with guilt, the jury should acquit the

accused.

The purpose and function of evidence of good

character and reputation is to raise a reasonable

doubt as to the innocence or guilt of a particular

defendant, and such evidence is entitled to be con-

sidered whether the effect of the other evidence in

the case is clear or doubtful. Evidence has been in-

troduced upon the trial of this case tending to show

and to establish that each of the defendants is a

man whose reputation for truth and veracity and

as a law-abiding citizen has been good. When this

evidence [1320] is considered by you, along with

the other evidence introduced at the trial, if a

reasonable doubt is created as to the guilt of either
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of the defendants by the fact of his good character

and reputation, he is entitled to be acquitted. If,

on the other hand, you are convinced by all of the

evidence, including character evidence, of the guilt

of either of the defendants, you should not acquit

him merely because the evidence shows he has a

good reputation for the traits of character which I

have mentioned.

In this case, evidence has been submitted with

reference to the income tax return of the defend-

ants for the year 1944. The defendants are not

charged with violations for that year, but evidence

of what transpired in that year is admissible to

show the intent on the part of the defendants in

making their income tax returns for the years 1945

and 1946, and evidence thereof is proper for you

to consider in determining what the defendants'

intent was in filing the 1945 and 1946 returns. The

evidence should not be considered for any other

purpose.

There has been admitted in evidence certain ex-

hibits variously referred to as schedules or sum-

maries. Strictly speaking, these exhibits are not

actual evidence, but they were admitted as sum-

maries of other evidence in the case and they are

admitted only for your assistance and convenience

in considering the other evidence Avhich they [1321]

purport to summarize. Exhibits of this nature are

permitted where they are based upon voluminous

books, records or documents already in evidence,

in order to assist you in determining the ultimate
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facts or results shown by such books, records or

documents. But you are reminded that it is the

books, records and documents which are the evi-

dence, and the summaries are admitted only to

assist you in considering that evidence. For that

purpose, you are entitled to consider them.

What I have said about these exhibits does not

apply to the testimony of the Revenue Agents who

prepared them or to accountant witnesses in the

case, other accountant witnesses. Their testimony

is evidence and it is to be considered by you as

any other evidence.

You are instructed that this is a criminal case

and has nothing to do with the determination or

collection of income taxes which may be due the

United States by the defendants, or either of them.

The income tax liability of the defendants is a

matter which does not concern you in this case.

Now if I have said or done anything which has

suggested to you that I am inclined to favor the

claims or position of either the plaintiff or the

defendants in this case, you should not be influenced

by that suggestion. I have tried to be strictly im-

partial, and if any action or [1322] anything I have

said or any expression on my part has seemed to

indicate the contrary, you are instructed to disre-

gard it.

At times throughout the trial, I have been called

upon to pass upon the question of whether certain

offered evidence should be admitted. You are not

to be concerned with the reasons for such rulings
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and are not to draw any inference from them.

Whether offered evidence is admissible is purely a

question of law with which the jury is not con-

cerned. As to any offer of evidence that was re-

jected, you should not consider the same, and as to

any question to which an objection was sustained,

you should not conjecture as to what the answer

might have been or as to the reason for the ob-

jection, and you should disregard entirely any evi-

dence or testimnoy that the Court has ordered

stricken from the record.

From time to time, the attorney for one or the

other of the parties have interposed objections to

evidence. Counsel not only have the right but the

duty to make any and all objections which are

deemed advisable or appropriate, and no inference

or presumption should be indulged in one way or

the other by reason of the making of such objec-

tions.

You should not consider as evidence any state-

ment of counsel made during the trial, unless such

statement was made as an admission or a stipula-

tion conceding [1323] the existence of a fact or

facts.

You should pay no attention to what the punish-

ment may be in case you find either or both of the

defendants guilty. The determination of punish-

ment is the sole responsibility of the Court, and the

jury should not be concerned with it at all.

In your deliberations, there is no room for sym-

pathy, sentiment, prejudice or passion. It is your

duty to weigh the evidence calmly and dispassion-

ately, to regard the interests of the parties to this
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action as the interests of strangers, and to decide

the issues strictly upon the merits.

Now when you retire to the jury room to con-

sider your verdict, you will take with you the

indictment, the exhibits which have been admitted

in evidence, and blank forms of verdict which have

been prepared for your convenience. There is one

form of verdict for each defendant. They are

simple, I don't think you will have any trouble with

them. This one is the one with reference to Wal-

lace Bateman; the other is exactly like it except

it refers to Charles Bateman. This form of verdict

contains the formal heading of the case and then

recites: "We, the jury, in the above-entitled cause,

find the defendant Wallace Bateman"—blank

space—"Guilty as to Count I"—blank space

—

"Guilty as to Count II"—blank space—"Guilty

as to [1324] Count IV"—blank space—"Guilty as

to Count VI, of the indictment in the above-entitled

cause."

Now my statement is not entirely accurate when

I say these are the same. They are similar, but

these defendants are named individually in differ-

ent counts, of course, as has been called to your

attention. One defendant will be on one count, an-

other one on another. So the counts will be differ-

ent as to the two defendants, but otherwise they

are the same.

Now all you have to do here is, when you have

made your decision as to any particular count, if

you find the defendant guilty, you put "is," write

in the word "i-s" in the blank space, so it would
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read: "Find the defendant Wallace Bateman is

Guilty." If you find he is not guilty, write the

word "not" in there, so it would read: "Find the

defendant Wallace Bateman not Guilty. '

' That will

apply to both defendants and to all other counts.

You will elect one of your number as foreman.

It will be the foreman's duty to preside over your

deliberations on your verdict and to represent you

as spokesman in the further conduct of this case in

court.

It will require the concurrence of all your num-

ber in order to return a verdict. In other words,

your verdict must be unanimous in this case. When
you have agreed upon the verdict, it will be signed

by the foreman and delivered [1325] to the Court

in the presence of the entire jury and of the de-

fendants and the attorneys for the parties.

I will ask the jury now to retire for just a short

time while other proceedings are had in your

absence.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement.)

The Court : I appreciate the difficulty that coun-

sel has in making exceptions in Federal Court.

Copies are not handed out and I can't very well do

that because I ad lib to a certain extent and change

some of the instructions here and some are written

out in longhand. But if it will be helpful to counsel

for the defense, they may have these originals of

mine in making your exceptions.
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Mr. Leavy: Yes, I would like to have them. I

think I have noted down the only exceptions I had

in mind.

The Court: The last one is here. That is the

formal last instruction.

Mr. Leavy : I don 't need that.

EXCEPTIONS TO INSTRUCTIONS

The defendants except to Instruction No. 5 for

the reason that in the last paragraph thereof, the

reference is made to the purpose and intent and

the consideration of the circumstances disclosed by

the evidence, and then the following is added:
i

' * * * bearing in mind that the law presumes that

every man intends the natural consequences of his

voluntary acts." [1326]

The defense contends that there should be added

to that the further qualification, as long as we are

mentioning qualifications, that the law presumes

that every man is innocent. Even though that is

covered by other instructions, adding this one

phrase to this general instruction might be mis-

leading to the jury.

The Court: Mr. Leavy, I might say that those

numbers on there are not the numbers of the

Court's instructions. I haven't numbered my in-

structions, they are simply the pencilled numbers

of the proposals of the defendants and the Govern-

ment. I took them and numbered them first right

through in pencil for my own convenience. I think

you have described that by context sufficiently to

identify it, but you should do that, you should give

enough of them to identify the particular instruc-

tion.
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Mr. Leavy: All right.

The Court : And not rely upon the number.

Mr. Leavy: The defense excepts to the following

instruction to the one just read, which is an in-

struction relating to willfulness and partially de-

fining the idea of willfulness, again for the same

reason. The concluding sentence of the instruction

reads as follows:

"The mere fact that there was a mathematical

error in computation by the accountant does

not mean that the taxpayers did not act [1327]

willfully with respect to these tax returns."

Defendants except on the ground that the con-

clusion of this instruction has the same vice of the

conclusion of the other instruction, in that it refers

only to the circumstances where something occurs

which would not be favorable to the taxpayer and

did not carry the opposite and balancing statement.

The defendants except to the instruction which

reads as follows:

"You are the sole judges of what is the evi-

dence and of the credibility and the weight

which is to be given to the different witnesses

who have testified upon this trial. A witness is

presumed to speak the truth. This presump-

tion, however, may be repelled by the manner

in which he testified, by the character of his

testimony, or by his motives or by contradic-

tory evidence."

Our objection to the instruction is to the last

sentence thereof which indicates that the presump-
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tion that a witness tells the truth may be repelled

by the character of his testimony, it being our con-

tention that that is not one of the tests of deter-

mining by a juror the accuracy or reliability of the

witness' testimony.

The defendants except to the giving of the [1328]

following instruction. Would the Court prefer to

read this one? It is partially in longhand and I

might misread it if I quote it.

The Court: Yes, it is rather chewed up here.

This is the one you refer to, I think:

"In this case, evidence has been submitted with

reference to the income tax return of the de-

fendants for the year 1944. Defendants are not

charged with violation of that year, but evi-

dence of what transpired in that year is ad-

missible to show the intent on the part of the

defendants in making out their income tax

returns for the years 1945 and 1946, and evi-

dence thereof is proper for you to consider in

determining what the defendants' intent was in

filing the 1945 and 1946 returns. The evidence

should not be considered for any other pur-

pose."

Mr. Leavy: That was the one. The defendants

except to that instruction on the grounds that the

evidence in the case clearly showed that the 1946

farm income was not involved and that the 1944

return was admitted into evidence only as to the

failure to report certain wheat income and that,

therefore, the 1944 return must not and should not

be considered by the jury in connection with
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Counts IV, V and [1329] VI of the indictment,

and that the instruction, by allowing them to con-

sider a plan or intent stemming from the '44 re-

turn and covering the years of '45 and '46, would

be error, even though it might cover '45.

Those are all the exceptions I have.

Mr. Sherwood: If your Honor please, the de-

fendants, and each of them individually, except

The Court: I think the record should show that

these exceptions are made on behalf of each of the

defendants.

Mr. Leavy: Yes.

Mr. Sherwood: Yes, your Honor.

The Court: All right, go ahead.

Mr. Sherwood: to the failure and refusal of

the Court to give the last paragraph of Requested

Instruction No. 1, which last paragraph reads as

follows

The Court: May I suggest, Mr. Sherwood, that

it might be a good idea for you to go through these.

I am sure there would be no objection to putting in

numbers on yours. I think that has been done in

pencil. The Clerk at some future time may re-

number them.

Mr. Sherwood: Thank you, your Honor.

The Court: Then you may refer to your re-

quested ones by number and they will be in the

record here.

Mr. Sherwood : upon the ground and for the

reason that the instruction is rendered incomplete

by the failure [1330] to include the last paragraph

of said Requested Instruction No. 1, the first para-
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graph of which was given by your Honor in his

instructions.

The defendants except to the failure and refusal

of the Court to give Defendants' Requested In-

struction No. 4 on the matter of the admission of

the defendants as to income taxes due for the years

1945 and 1946 shall not be taken as evidence of

their guilt of the crimes charged in the indictment,

in the absence of willful intent, and for the further

reason that there is no other instruction given by

the Court which gives that request in full.

The Court: I seriously considered that, but

—

this has nothing to do with your exceptions—I con-

cluded that it was evidence of one element of the

offense.

Mr. Sherwood: Just a few more.

The defendants except to the failure of the Court

to give Requested Instruction No. 18, which reads

as follows:

"You are instructed that you will give the same

consideration and weight to the evidence of all

witnesses and that you shall give no additional

consideration or weight to the testimony of

government officers merely because of their offi-

cial positions with the Government;" [1331]

upon the ground and for the reason that the testi-

mony of Government officers in this case was criti-

cal evidence and that the jury might conclude that

more weight should be given to Government wit-

ness' testimony than to that of other witnesses in

the cause.

The defendants except to the failure and refusal
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of the Court to give Requested Instruction No. 33,

beginning with the words

:

"You are instructed that if you find from the

evidence that the defendants, or either of them,

transferred funds"

No, I beg your pardon, your Honor gave that.

The Court: Yes, I gave that one.

Mr. Sherwood: I withdraw that exception.

Except to the failure and refusal to give Re-

quested Instruction No. 35—no, no, withdraw that,

that was given.

The Court: No, I didn't give 35. 35, as I have

them numbered, if my memory is correct here, is

the one about the income, that there was no evi-

dence of any taxable income.

Mr. Sherwood: Yes, that's right.

The Court: From the Kennewick Social Club.

Mr. Sherwood : Except to the failure and refusal

of the Court to give Requested Instruction No. 30,

reading as [1332] follows:

"You are instructed that there is no evidence

before you that either of the defendants re-

ceived any taxable income from or through the

Kennewick Social Club, its officers or agents,

and that all sums received from that source

constituted repayments of loans or advances not

subject to Federal income taxation;"

upon the ground and for the reason that the Gov-

ernment's evidence, and the entire evidence in the

record, showed that no taxable income came to the

defendants, or either of them, individually or as

partners, from that source, and that the jury would
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be allowed to speculate on whether there was or

was not income from that source on the state of the

record without such an instruction.

Except to the failure and refusal of the Court to

give Requested Instruction No. 40

The Clerk: I think that is out of place.

Mr. Sherwood: Just the 2-line one, reading as

follows

The Clerk: That is a different number.

The Court: All right, you read it.

Mr. Sherwood (Reading) :

"You are instructed to disregard all evi-

dence [1333] relating to the 1944 income tax re-

turn of the defendants, or either of them;"

upon the ground and for the reason that the evi-

dence with respect to the 1944 income tax return,

including the income tax return itself, there is no

evidence that would allow the jurors to find an in-

tent on the part of the defendants, or either of

them, to evade or attempt to evade income taxes in

either 1945 or 1946.

The Clerk: Excuse me, that is No. 48.

Mr. Sherwood: No. 48.

The Court: I thought my numbering was off,

yes. That is 48. Are your numbers the same as

mine?

The Clerk: I think so.

Mr. Sherwood: Does the next one start: "You
are instructed to disregard all evidence," and so

on?

The Clerk: 49.

Mr. Sherwood: 49.
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The Court: What I did with '49, I gave it, but

didn't limit it to 1945, as you had drafted it. I

made it apply to both '45 and '46.

Mr. Sherwood: The defendants except to the

failure and refusal of the Court to give Requested

Instruction No. 49, reading as follows

:

"You are instructed to disregard all evidence

relating to the 1944 income tax return of [1334]

the defendants, except insofar as it may bear

on the alleged intent of the defendants, or

either of them, to evade or attempt to evade

income taxes which may have been due the

Government for the year 1945;"

for the reason that we believe the instruction should

have been so limited to the year 1945, if it is given

at all, because it is admitted by the Government

that there was no understatement of farm income

for the year 1946 and that the omission from the

'44 income related only to farm income.

Except to the failure and refusal of the Court to

give Requested Instruction No. 52, reading as fol-

lows:

"You are instructed that it is your duty to

completely ignore all reference to the income

tax situations of the defendants, and each of

them, for the years subsequent to December 31,

1946, and restrict your inquiry into facts re-

lating to the tax years January 1, 1945, to

January 1, 1946, and January 1, 1946, to Janu-

ary 1, 1947, the two tax years covered by the

indictment in this case;"

for the reason and upon the ground that the prose-
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cutor in his opening statement alluded to the failure

of the defendants to file tax returns for the years

1947, 1948 and 1949, and some evidence crept in

during the trial, [1335] indicating that there may
be a question concerning the later tax years of the

defendants.

The Court: I didn't give that because I didn't

think there was any evidence. I couldn't remember

any.

Mr. Sherwood: It was the opening statement

that I was worried about, particularly.

Mr. Erickson: Yes, but the opening statement is

not evidence and the Court has instructed on that.

Mr. Sherwood: We feel that the fact that the

Government made that rather bald statement in his

opening remarks, and there was some reference to

1947 or '8 in questions or answers during the trial,

that it might prejudice the defendants not to have

that instruction.

Except to the failure and refusal of the Court to

give Requested Instruction—it is on about half a

page, it starts out:

"You are instructed there is no duty or burden

resting upon the defendants to prove their in-

nocence."

The Court: That is 58, I think, isn't it?

The Clerk: Yes.

Mr. Sherwood : 58—upon the ground and for the

reason that that was not incorporated into any of

the instructions your Honor gave to the jury and
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that it presents another element of instruction to

the jury for their [1336] guidance in this compli-

cated case.

That is all, your Honor.

The Court: It is getting late and I don't want to

take very much more time, but I do want to say

this, briefly:

That I am satisfied that any disagreement I may
have had with counsel along the way here is just

something that arises in any lawsuit. I don't think

there was any intention on the part of counsel to

try to violate the rules or standards of conduct of

this Court. In other words, I find that the attorneys

didn't act willfully.

I think the difficulty is, as we all know, that

different courts have different standards, and this

Court, I may say, without trying to disparage any

other, and probably because of my taking up the

standards fixed by my predecessor, has higher stand-

ards than a good many others in relation to the

conduct of counsel and going outside the record and

such things as that.

I think it was illustrated here by Mr. Leavy's

statement about his opinion as to the guilt or inno-

cence of the defendants. I think that is done in a

good many courts and probably he is accustomed to

that practice and perhaps didn't know

Mr. Leavy: I've always done it.

The Court: the standards are higher here.

And, of [1337] course, I either have to try to main-

tain them in every case as to both sides or drop

them, and I have been trying to maintain them.
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Mr. Sherwood: Your Honor is very merciful.

The Court: Bring in the jury.

(Whereupon, the following proceedings were

had in the presence of the jury.)

The Court: Swear the Bailiffs, Mr. Clerk.

(Whereupon, the Bailiffs were sworn to take

charge of the jury.)

The Court: The alternate juror, Mr. Earl Free-

man, will be excused now, and you need not report

again until you get a regular written notice through

the mails.

Mr. Freeman: Thank you.

(Alternate juror excused.)

The Court: The jury will retire to consider

their verdict.

(Whereupon, the jury retired to consider its

verdict.)

The Court: Court will recess until two o'clock.

(Whereupon, the trial of the above-entitled

cause was recessed pending the verdict of the

jury.) [1338]

Reporter's Certificate

United States of America,

Eastern District of Washington—ss.

I, Donald B. Oden, do hereby certify: That at

all times herein mentioned I was acting as the

official court reporter of the United States District

Court for the Eastern District of Washington ; that

as such reporter, I reported in machine shorthand
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and transcribed the foregoing proceedings before

the Honorable Sam M. Driver, United States Dis-

trict Judge, and a jury, held at Walla Walla, Wash-

ington, commencing January 26, 1953, and termi-

nating February 4, 1953; that the within and fore-

going is a full, accurate and complete transcript of

the proceedings had in the above-entitled cause.

Dated this 20th day of March, 1953.

/s/ DONALD B. ODEN,
Official Court Reporter.

[Endorsed] : Filed April 21, 1953. [1339]

[Title of District Court and Cause.]

DOCKET ENTRIES
1952

May 11—Transfer of Original files from Western

District of Washington under Rule 21(b)

including the original:

Indictment.

Warrants and Returns.

Bail Bonds of $2500.00 for each defend-

ant.

Motion for Bill of Particulars.

Order granting Bill of Particulars.

Bill of Particulars.

Reporter's transcript of arraignment and

plea showing pleas of Not Guilty by

each defendant to all six counts on

March 7, 1952;

Motion for Change of Venue.
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Docket Entries—(Continued)

Reporter's transcript of proceedings on

motion for change of venue.

Order transferring case to Eastern Dis-

trict of Washington.

Order transferring bail bonds to the East-

ern District of Washington.

Sept. 17—Motion continuing Jury Trial to later

date.

Notice of argument on motion for Sept.

22, 1952.

Sept. 22—Affidavit of Cameron Sherwood in support

of motion.

Setting of Oct. 13, 1952, for trial vacated

by oral order of the Court.

Nov. 25—Motion for Order for plaintiff to comply

with Order granting motion for bill of

particulars.

Notice of argument in Spokane on Dec. 5,

1952.

Dec. 18—Order denying motion for particulars.

1953

Jan. 15—Notice to produce documents at trial.

Jan. 23—Motion and Plea in Bar.

Jan. 26—Jury Trial of Cause commenced at Walla

Walla, Washington. (9 days of trial,

ending Feb. 4, 1953.)

Jan. 29—Government's Requested Instructions.
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Docket Entries—(Continued)

1953

Jan. 30—Defendant's Requested Instructions.

Feb. 4—Jury's Verdict, Charles Bateman, Guilty

as to Counts 1, 3, 4, 5.

Jury's Verdict, Wallace Bateman, Guilty

as to Counts 1 and 2. Not Guilty as to

Count 6.

Feb. 9—Defendant's Renewal of motion for ac-

quital and motion for new trial and mo-

tion to suppress.

Feb. 17—Above motions argued at Yakima and

denied.

Feb. 17—Sentences:

Charles Bateman, 2 yrs. 6 mos. on Count 1,

2 yrs. 6 mos. on Count 3,

2 yrs. 6 mos. on Count 4,

2 yrs. 6 mos. on Count 5,

Sentences to run concurrently, and Fine

of $5,000.00.

Execution suspended for ten days.

Wallace Bateman, 1 yr. 6 mos. on Count 1,

1 yr. 6 mos. on Count 2,

Sentences to run concurrently, and Fine

of $2,500.00.

Execution suspended for ten days.

-Feb. 17—Appeal Bond fixed at $5,000.00 each.
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Docket Entries—(Continued)

1953

Feb. 26—Notice of Appeal—both defendants (Cop-

ies mailed to Court of Appeals and at-

torney for plaintiff).

Appearance Bond of Charles Bateman.

Appearance Bond of Wallace Bateman.

Order directing prior deposit be applied

on appeal bond for Charles Bateman.

Order directing prior deposit be applied

on appeal bond for Wallace Bateman.

Order staying execution of fine and costs

pending appeal.

Statement of docket entries mailed U. S.

Court of Appeals.

Mar. 12—Designation of contents of record on ap-

peal.

Mar. 20—Order extending time to docket appeal to

Apr. 27, 1953.

Mar. 25—Stipulation to substitute photostatic copies

of certain exhibits.

Order allowing photostatic copies to be

substituted for Exhibits Nos. 2 through

9.

Apr. 21—Order extending time to docket appeal to

May 11, 1953.

Reporter's transcript voir dire examina-

tion of jury.

Reporter's transcript of proceedings at

trial (5 volumes).
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In the District Court of the United States for the

Eastern District of Washington, Southern

Division

No. C-4405

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

vs.

CHARLES and WALLACE BATEMAN,

Defendants-Appellants.

CERTIFICATE OF THE CLERK

United States of America,

Eastern District of Washington—ss.

I, Stanley D. Taylor, Clerk of the United States

District Court for the Eastern District of Wash-

ington, do hereby certify that the documents an-

nexed hereto are the Original

Indictment.

Motion for Bill of Particulars.

Order Granting Motion for Bill of Particulars.

Bill of Particulars.

Arraignments of Defendants.

Pleas of Defendants.

Motion and Plea in Bar (and to Suppress Evi-

dence) with supporting affidavits.

Reporter's Transcript of Proceedings at the Trial

(Forwarded under separate cover) 5 volumes, and

voir dire examination of jury.
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Exhibits (Admitted and Rejected) Forwarded

under separate cover.

Plaintiff's Requested Instructions.

Defendants' Requested Instructions.

Verdicts of the Jury (for each defendant).

Renewal of Motion for Acquittal and Motion for

New Trial and Renewal of Motion to Suppress

Based Upon Voluntary Disclosure.

Excerpt from Minutes of Court of Argument of

Above Motions and Denial.

Petition for Probation.

Judgments and Sentences.

Notice of Appeal.

Bonds on Appeal.

Order Staying Execution.

Docket Entries.

Order Extending Time to File Record on Appeal

to Apr. 27, 1953.

Order Extending Time to File Record on Appeal

to May 11, 1953.

Designation of Record on Appeal.

On file in the above-entitled cause, and that the

same constitutes the record for hearing of the ap-

peal from the Judgments of the District Court in

the United States Court of Appeals for the Ninth
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Circuit as called for by the Appellants in their

designation of record on appeal.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said District Court at

Yakima in said District this 28th day of April, 1953.

[Seal] STANLEY D. TAYLOR,
Clerk of Said Court.

By /s/ THOMAS GRANGER,
Deputy Clerk.

[Endorsed] : No. 13825. United States Court of

Appeals for the Ninth Circuit. Charles Bateman

and Wallace Bateman, Appellants, vs. United States

of America, Appellee. Transcript of Record. Ap-

peal from the United States District Court for the

Eastern District of Washington, Southern Division.

Filed April 30, 1953.

/&/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13825

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHARLES BATEMAN and WALLACE BATE-
MAN,

Defendants.

STIPULATION

This Stipulation made and entered into this day

by and between the Defendants, acting through their

attorneys of record, and the United States of

America, Plaintiff, acting through its attorneys,

Whereby It Is Agreed as follows:

That it appearing to be impracticable to have the

Exhibits introduced or offered at the trial printed,

it is now by the parties, subject to approval of the

above-entitled court, Stipulated and Agreed that

printing of the Exhibits introduced at the trial and

the exhibits offered and rejected at the trial may
be dispensed with in the interests of economy.

Dated this 12th day of March, 1953.

/s/ HARVEY ERICKSON,
United States Attorney and

Attorney for Appellee.

JAMES LEAVY,
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/s/ CAMERON SHERWOOD,
ROBERT A. COMFORT,

Attorneys for Appellants.

So Ordered:

/s/ WILLIAM DENMAN,
Chief Judge, U. S. Court of

Appeals for the Ninth Cir-

cuit.

/s/ WILLIAM HEALY,
/s/ WALTER E. POPE.

[Title of Court of Appeals and Cause.]

ORDER DISPENSING THE PRINTING
OF EXHIBITS

This Matter having come on regularly before the

undersigned Judge of the above-entitled court this

day upon Stipulation of the parties, acting through

their respective attorneys of record, and it appear-

ing that the parties desire to dispense with the

printing of the Exhibits received or offered at the

trial of the above-entitled case, and the Court being

advised, it is now, therefore, upon good cause shown,

Ordered that the Exhibits introduced at the trial

and offered and rejected at the trial need not be

printed but shall be considered by the Court in the

original.

Done this day of March, 1953.

United States Circuit Court

Judge.
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Presented by:

/s/ CAMERON SHERWOOD,
Of Counsel for Defendants.

Approved

:

/s/ HARVEY ERICKSON,
United States Attorney and

Attorney for Appellee.

[Endorsed] : Filed March 16, 1953.

[Title of Court of Appeals and Cause.]

STATEMENT OF POINTS

The points upon which appellants rely for re-

versal of the judgments of conviction are:

(1) The Court erred in denying Defendants'

Motion and Plea in Bar and Petition to Suppress

evidence voluntarily disclosed to the Government

agents prior to the initiation of any investigation

of the defendants income tax liabilities for the

years 1945 or 1946 and prior to the time the de-

fendants, or either of them, were aware of any such

investigation, and that the defendants therefore are

entitled to immunity.

(2) The Court erred in refusing appellants'

challenge of the juror, Elmer Dunlap, for cause

based on said juror's pronounced feeling of preju-

dice against one of appellants' attorneys, appellants

having thereafter exhausted their peremptory chal-

lenges.

(3) The prosecution was guilty of prejudicial
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misconduct in referring to appellants' 1947, 1948,

and 1949 income tax returns in its opening state-

ment.

(4) The Court erred in commenting upon the

evidence and in effect instructing the jury to accept

the testimony of the Government witness, Don C.

Isham, when it stated, "Well, I have to take his

statement for it until the contrary appears."

(5) The Court erred in commenting upon the

introduction of Exhibit 44, "It isn't directing evi-

dence. The jury will not regard it as such, but

merely as an explanation of what he did in regard

to these various statements."

(6) The prosecution was guilty of prejudicial

misconduct when the Government prosecutor stated

before the jury, "He is going into general policy

followed by other criminals in other types of cases.
'

'

(7) The Prosecutor was guilty of prejudicial

misconduct when he asked the following question

of the witness Tweet, "Mr. Tweet, what would you

say about a customer that gave you a false financial

statement, would you still say his character was

good for honesty?", implying the falsity of a finan-

cial statement given a bank (Plaintiff's Exhibit 50),

when the Prosecutor knew or should have known

that said financial statement was a partnership

financial statement and not the personal statement

of the defendant Charles Bateman.

(8) The Court erred in not granting the defend-

ants' Motions for Acquittal made at the conclusion

of the trial and prior to the return of the verdicts,

which Motions were renewed upon all grounds pre-
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viously stated in connection with the said Motions

for Acquittal, particularly upon the ground that

the evidence is wholly insufficient to sustain judg-

ments of conviction, and that the Court is required

in the interests of justice, to set aside the verdicts

and to acquit the defendants by reason of the ex-

istence of grounds for a reasonable doubt as to the

guilt of the defendants or either of them.

(9) The Court erred in denying defendants'

Motion for new trial upon each of the grounds

stated in the Motion for New Trial (pp of

record)

.

(10) The Court erred in imposing sentences

upon the defendants and each of them.

Dated this 11th day of May, 1953.

JAMES LEAVY,

/s/ CAMERON SHERWOOD,
ROBERT A. COMPORT,

Attorneys for Appellants.

[Endorsed] : Filed May 12, 1953.
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"We think presumptive intent has no place in

this case. A conclusive presumption which testi-

mony could not overthrow would effectively elim-

inate intent as an ingredient of the offense. A
presumption which would permit but not require

the jury to assume intent from an isolated fact

would prejudge a conclusion which the jury

should reach of its own volition."

Morissette v. U. S., 342 U. S., 246, 96 L. Ed.

180 (Cited p. 73 this Brief)
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In the

United States Court of Appeals

For the Ninth Circuit

CHARLES BATEMAN and WALLACE BATEMAN,
Appellants,

v.

UNITED STATE OF AMERICA, Appellee.

Appeal from the United States District Court

for the Eastern District of Washington,

Southern Division

HONORABLE SAM M. DRIVER, Judge

APPELLANT'S OPENING BRIEF

JURISDICTION

Charles Bateman and Wallace Bateman, brothers

and partners, appeal after convictions of alleged in-

come tax evasion. The jury found the defendant

Charles Bateman guilty of Counts I, III, IV and V and

Wallace Bateman guilty of Counts I and II of the

Indictment. (Tr. 69, 83-88)

Jurisdiction is derived from the statutes referred

to in the Indictment, namely, Title 26 U.S.C.A. Sec-

tions 3793 (b) (1) and 145 (b).



STATEMENT OF THE CASE

Appellants will hereafter be referred to as "Char-

les" and "Wallace." Their wives respectively are

"Marie" and "Eliza."

Both Charles and Wallace were poorly educated

and unschooled in the ways of business. They quit

school with third or fourth grade educations and

came West to engage in work as machinists and com-

mon laborers and, later, as farmers. (Tr. 618-626; 654,

837, 858)

Charles accumulated, aside from his partnership

with Wallace, about $16,000.00, partially by inherit-

ance and partially by his frugality, before returning

to Kennewick in 1939. (Tr. 837-840; 860, 625)

About 1939, Charles and Wallace commenced to

acquire sage brush land and to clear and cultivate

it for production of wheat. (Tr. 623, 840, 841, 861)

They started on a small scale and gradually ac-

quired a great deal of "worthless" land (mostly at

tax sales) and became suddenly affluent, largely due

to inflationary effects of World War II economy.

(Tr. 623, 624, 808, 817, 849, 861-863)

In 1944 the brothers entered into their first busi-

ness venture buying the "Kennewick Hotel." (Tr.

841, 842) Charles then operated the hotel and

Wallace had charge of the farming operations. (Tr.

667, 806, 875, 757, 758, 873) Eliza kept the books

for the farm. (Exhibit 61) Marie participated only

to a limited extent in the business. (Tr. 845 to 847, 856)



Neither Charles nor Wallace, with few exceptions,

did any writing or bookkeeping beyond signing checks

made out for their signatures. (Tr. 850-654) An in-

experienced employee, Jessie Kinney, was placed in

charge of the bookkeeping for the hotel. (Tr. 655)

Wallace and Eliza banked the farm money and paid

the farm expenses. Wallace had no part in the hotel

or tavern businesses. Both defendants remained un-

familiar with the bank accounts and business man-

aged by the other. (Tr. 635, 654, 655, 662-667, 850,

873-876, 899)

Just before March 15, 1946, the brothers, upon rec-

ommendation of a neighbor (Tr. 865) employed Don
Isham, a complete stranger, who held himself out as

a "Tax Consultant" when actually he was an electri-

cian and an eccentric alcoholic incompetent, to pre-

pare their 1945 income tax returns. (Tr. 172, 173, 175-

184; 201-203; 236-239; 865-872; 880, 1073)

Charles and the hotel clerk, Kinney, furnished the

data for the hotel and tavern to Isham and Wallace

and Eliza furnished the farm information. (Tr. 171,

172, 182, 183, 201-203; 205, 872, 867-870; 904)

It is important to know that Isham never con-

sulted with the taxpayers together at any time and

they furnished him all of the information he re-

quested. (Tr. 172, 178, 883, 900, 908) Isham stated

the defendants cooperated fully. (Tr. 203)

There was no integration of the data relating to

the farm and tavern-hotel business except as Isham
attempted to collate the same when he prepared tax



returns for 1945 and 1946. (Tr. 900, 883, 178)

The taxpayers had filed and paid estimated taxes

for both of the critical tax years. (Tr. 877, 885)

Defendants wanted to pay all taxes due and ex-

pected Isham to report their income properly. They

had no intention of withholding information or evad-

ing their taxes or to make false returns. They signed

the returns fully relying upon them as accurately

prepared to reflect their true income because they

depended upon Isham to properly prepare their re-

turns. (Tr. 180, 727, 882, 885, 894, 907, 1063)

There was no overstatement of expenses involved

(Tr. 1109) but there was an actual overstatement of

farm income for 1946; (Tr. 494) the understatement

of wheat receipts for 1945 related to sales prior to

September, all sales thereafter being accurately re-

ported; (Tr. 997, 998) over 99% of 1945 farm income

was banked; (Tr. 999) small items of extraneous in-

come from the farm, although not banked, were re-

ported; (Tr. 997, 998) the income was banked within

50 miles of defendants' homes in Kennewick in defend-

ants' names and all business transactions were han-

dled in the names of defendants; (Tr. 254, 256,

265-271; 277-286; 425, 897, 880, 999, 1005; Exs. 22,

23, 31) the businesses involved large expenditures,

the handling and banking of large sums, commingling

of defendants' bank accounts and cashing of $15,000

to $20,000 of checks for others weekly—such a myriad

of facts and figures that even accountants had no

complete success in unravelling the true situation;



(Tr. 638, 411, 756, 907, 894, 1001, 1003-1005) fire,

on May 2, 1948, destroyed the hotel and records;

(Tr. 669, 670, 557). Appellants had confidence in

and relied upon Isham until 1950 when govern-

ment agents suggested they employ a competent

man. (Tr. 218, 668-671; 885, 895, 1063) Appel-

lants turned all records over to the government,

employed a tax lawyer and accountants and filed

protests when notified of the tax deficiencies for

1945 and 1946 which later became the basis of the

Indictment. (Tr. 945-946)

In the fall of 1944 a group of prominent men or-

ganized and incorporated a social club for recrea-

tional purposes, chiefly gambling. The defendants,

who didn't gamble, were not the original proponents

of the plan to organize the Club. (Tr. 289-293; 300-

306; 315, 318, 323-329; 336, 343, 349, 356, 368-373;

380, 389) After looking over other locations, these men

asked 'Charles Bateman to rent the basement of Hotel

Kennewick to the Club (Tr. 325, 628, 629) and Charles

became an incorporator and President of the Club

largely to accomodate friends and because he was

proprietor of the tavern and he did not want to jeop-

ardize its beer license. (Tr. 629, 631; 290, 326-329;

388-390) The hotel basement was rented to the Club

for $75.00 per month and "upkeep." (Tr. 629, 368,

369)

One Thompson became Club manager. (Tr. 293,

328, 356) Charles advanced about $7650.00 to the Club

and Thompson to complete the quarters for the open-

ing which took place in November, 1944, with public-



ity. (Tr. 632, 633, 204, 306, 329) Much, if not most,

of the time devoted to the trial was consumed by

the effort of the U. S. Attorney to prove that the

Club income was that of the defendants. (Tr. 289-

397, 1089-1100)

The evidence failed to show that either defendant

derived income from the Club gambling activities. It

did show that the Club returned a portion of the

funds advanced by Charles for the Club—return of

capital—and that some of the rent due was paid.

(Tr. 888, 312, 313, 322, 329-330, 343, 387)

When Thompson left, he, without consultation with

Charles, left a Club employee, Goucher, in charge.

(Tr. 391) Several days later, Charles, as President

of the Club, at the behest of several of the Club

officials, agreed to place Hile in charge, got rid of

professional dealers, slowed down the tempo of the

games, and directed Hile to account for all money

derived at the Club to him until Charles had recouped

the balance of his loans to the Club. Hile estimated

the net revenues from the Club from March to June,

when it closed, at about $7600.00. (Tr. 361, 385, 386,

342, 358, 651, 306; Ex. 42)

Wallace had nothing to do with the Club, its fi-

nances or management. He did visit the Club quarters

a few times merely as a member and spectator. (Tr.

886, 342, 358, 386)

Charles Bateman maintained in the Hotel a vault

where large sums of money were kept for cashing

payroll checks of the many war workers in the area.



Charles and several of his employees had access to

the funds in the vault. The checks cashed for others

out of the vault were deposited in the hotel and tavern

bank accounts and funds were withdrawn frequently

from the banks to replenish the cash in the vault

so used for cashing of checks. 'Checks from the Club

were sometime cashed in this way. (Tr. 637-640; 381,

382, 346; Ex. 31)

When Thompson left, a substantial balance was

still unpaid on the Club loans and by Thompson. (Tr.

377, 642, 643)

It was then learned Thompson had left behind sev-

eral large "LO.U's". After some argument and

threats to involve the tavern beer license, Charles

paid off the "I.O.U.'s" for the Club and added them

to the balance the Club then owed on the former

advances. (Tr. 644, 308, 309, 330, 370, 379)

Jessie Kinney paid Goucher and Hile their salary

checks out of the hotel account so she could keep

track of their social security and withholding taxes

after Thompson left. Thompson had previously made
out these returns and paid the Club employees in

cash. (Tr. 376) Charles wanted to recover his ad-

vances and to accommodate the Club members by

keeping the Club open until Thompson returned. (Tr.

644-651; 370, 371, 373, 379, 391)

Charles and Wallace did not gamble nor give

orders in the Club as would have been expected if

they had any proprietory interest in the Club or its

income. (Tr. 306, 393, 394, 396, 397)
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The Court, in considering the materiality of the

evidence of rClub income, said:

"I will consider that your motion covers both of

them, and I don't think that the ground is too

secure here from the Government's standpoint
but I am going to deny the motion at this time,

giving you the privilege of renewing it * * *"

(Tr. 608)

Finally, the evidence included much indicating the

good character of Charles and Wallace certified by

testimony of many citizens who had known the

Batemans for years. These witnesses were asked a

series of questions on cross-examination calculated

to induce the jury to become prejudiced because of

the gambling at the Club. (Tr. 732, 736, 740, 748, 753,

763)

Prior to the initiation of any real investigation

of the 1945 or 1946 returns of the appellants by the

Treasury Department they, through Mr. Isham, dis-

closed to the Government the fact that additional

taxes were due from the taxpayers. (Tr. 192) They

then employed accountants and later a tax lawyer,

Mr. Reha, to establish their tax liabilities to the

Government and fully cooperated in furnishing all

facts to enable the Treasury to assess the proper

tax deficiencies. (Tr. 116, 217, 219, 221, 570)

The returns were not referred to the Special Agents

in charge of fraud investigations until the summer
of 1950. (Tr. 106, 107, 192)

Prior to that, Isham was instructed by Charles and
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Wallace to get the proper tax due established so they

could pay what they owed. Isham had contacted the

Deputy Collector at Pasco by phone (Tr. 192) and

obtained information from the Kennewick Bank and

later delivered to the Pasco office of the Deputy

Collector most of appellants' checks and records not

destroyed by the fire. Isham was employed to go over

the records with the agents. (Tr. 192, 193)

Isham Had gone to Tacoma and requested an audit

and had written assurance from the Collector's Office

that an audit would soon be made. (Tr. 219-220; 192;

Ex. 16)

When the Government issued "90 day letter" de-

ficiency notices, they protested and petitions were

filed in the Tax Court seeking adjudication of the

issues between the Government and appellants on ac-

count of income taxes in September, 1950. (Tr. 945-

949; Defendants Iden. 67, 68, 69, 70)

Such cooperative voluntary disclosure of tax liabil-

ity by the appellants prior to the time the Special

Agents commenced their investigation was the basis

of a Motion filed by them prior to trial seeking to

bar prosecution and suppress evidence so disclosed

as violative of both their legal and constitutional

rights, (Tr. 23-27; 70, 79, 97-126; 140, 141, 217, 221,

594, 595, 608-618)

The trial court reserved ruling on the Motion until

all the evidence was in. (Tr. 123) The court then

considered that all evidence was admitted over ob-

jection of the defendants on the same grounds stated
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in said Motion and Plea In Bar. (Tr. 123, 140-141)

This Motion was renewed and denied at the close

of the Government's case and at the close of all the

evidence. (Tr. 1078-1081)

The Motion which was in the nature of a Motion

to Suppress, and so considered and treated by the

trial court and the parties, was based on Treasury

declaration of administrative policy promulgated

prior to 1947. (Tr. 102, 23-26)

The Motion was also based upon the Fifth Amend-

ment to the Federal 'Constitution. (Tr. 97-104)

While the jury was being examined, the juror Dun-

lap stated a prejudice against one of counsel for de-

fendants who had foreclosed a mortgage against a

friend of the juror. The juror was challenged for

cause and the challenge denied. Defendants exhausted

all of their peremptory challenges. (Tr. 92-96)

During the trial the court limited the defendants'

right of cross-examination of the witnesses Isham,

Williams and Deschenes, refusing to allow inquiry

through those witnesses as to the extent of Isham's

incompetence as a tax man and his addiction to

alcohol. (Tr. 223-230)

The court rejected several offers of proof calcu-

lated to prove Isham's alcoholism and incompetence

as a tax consultant. (Tr. 759)

During the trial, over objection of defendants, the

court admitted in evidence a so-called summary

statement prepared by agents, together with their
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testimony, tending to show statistically the errors in

the 1945 and 1946 returns of defendants. (Tr. 468;

Ex. 52)

Early in the trial defendants asked the court to

give the jury a cautionary instruction limiting evi-

dence of acts and declarations of one defendant out

of presence of the other defendant. (Tr. 456, 457)

This request was refused.

The court refused to allow examination of wit-

nesses on the matter of protests to 1945 and 1946

tax deficiency assessments against the defendants

or to admit Petitions and Answers filed in Tax Court

by the defendants seeking ajudication of their tax

liability as evidence of their good faith. (Tr. 945-

949, Iden. 67-70)

Counsel for the Government in his opening state-

ment stated the defendants had not filed 1947, 1948

and 1949 income tax returns. Defendants objected

to the statement and the jury was instructed to dis-

regard "for the present" such references to those

returns so made by Government counsel. (Tr. 127-

133)

Thereafter, during the trial there crept before the

jury other indirect allusions to the supposed failure of

the defendants to file returns subequent to the tax

years covered by the Indictment. (Tr. 127, 128, 559,

561, 567, 852, 854, 855)

Defendants requested that the jury be instructed

by general instruction to exclude from considera-

tion all references in the record to matters relating
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to the subsequent tax years. (Req. Instruction 52)

The request was denied and exception noted. (Tr.

1130)

The Government called a witness, Harry Owens.

Without any claim of surprise or hostility on the

part of the witness, the court allowed the Govern-

ment to cross-examine their said witness, over ob-

jections of defendants. (Tr. 332) During the cross-

examination of this Government witness (Harry

Owens) the defense offered Exhibit No. 44, a state-

ment of Harry Owens given to the Treasury Depart-

ment. When Exhibit (Defs. 44) was admitted, the

court commented, adding to the prejudice

:

"Well, it simply will complete the story. I will

admit it. It isn't direct evidence. The jury will

not regard it as such, but merely as an explana-
tion of what he did in regard to these various
statements." (Emphasis ours - Tr. 336, 337)

The court, over objection of defendants, allowed

in evidence Exhibit 1, photostatic copy of 1944 in-

come tax return of defendants and testimony relating

to the same. (Tr. 432)

While the court limited the use of such Exhibit

and testimony concerning the same to the issue of

intent, the objection was based upon the ground no

proper foundation was laid for its admission and

on the ground that the fraud alleged to affect the

1944 return was of a different pattern than the al-

leged fraud of defendants relating to the 1945 and

1946 returns. (Tr. 532, Req. Instr. No. 48)

The Government over defense objections, offered
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Exhibit 50, 1941 partnership financial statement, not

to show the true worth of the defendants in 1941, but

to try to prove the omission of reference therein to

the $16,000 personal savings of Charles Bateman

which sum was not a part of partnership assets. (Tr.

688, 751)

Defendants excepted to failure to give certain re-

quested instructions and to the giving of some of

the court's instructions. (Tr. 35-68; 1100-1122; 1123-

1132)

Defendants, following the return of the verdicts,

renewed their Motion to Suppress and their Motion

for Acquittal and For New Trial. The Motions were

denied. (Tr. 79)

SPECIFICATION OF ERRORS

(1) The Court erred in denying Defendants' Mo-

tion and Plea in Bar and Petition to Suppress evi-

dence voluntarily disclosed to the Government agents

prior to the initiation of any investigation of the de-

fendants' income tax liabilities for either 1945 or

1946 and prior to the time the defendants, or either

of them, were aware of any such investigation, and

that the defendants therefore were entitled to im-

munity under the existent administrative policy and

under the Fifth Amendment to the United States

Constitution.

(2) The Court erred in refusing appellants' chal-

lenge of the juror, Elmer Dunlap, for cause based

on said juror's pronounced feeling of prejudice

against one of appellants' attorneys, appellants hav-
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ing thereafter exhausted their peremptory challenges.

(3) (a) The prosecution was guilty of prejudicial

misconduct in referring to appellants' 1947, 1948 and

1949 income tax controversies with the Government

in his opening statement and in allowing other al-

lusions to the income tax situation of the defendants

for the tax years subsequent to the indictment period

which came before the jury, which error was ag-

gravated by refusal of the 'Court to give Defendants'

Requested Instruction No. 52 reading as follows:

"You are instructed that it is your duty to com-
pletely ignore all reference to the income tax sit-

uations of the defendants and each of them for
the years subsequent to December 31, 1946, and
to restrict your inquiry into the facts relating

to the tax years January 1, 1945, to January 1,

1946, and January 1, 1946, to January 1, 1947,

the two tax years covered by the Indictment in

this case." (Tr. 64)

(Tr. 127, 128, 559, 561, 567, 852, 854, 855)

Defendants excepted to the refusal of the Court

to give their Requested Instruction No. 52 on the

ground of prejudice through such indication to the

jury "that there may be a question concerning the

later years of the defendants." (Tr. 1130, 1131)

(b) The prosecution was guilty of prejudicial mis-

conduct depriving defendants of a fair trial by al-

luding to them as "criminals", (Tr. 492) as "gam-

blers", (Tr. 1039) referring to "rackets" (Tr. 500-

503); associates of professional gamblers, (Tr. 441,

445, 448, 484) as making "false" financial statements

(Tr. 752), as conducting gambling for high stakes,
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accusing Charles of cheating his brother (Tr. 689),

by unfair attacks upon defendants during cross-ex-

amination of their character witnesses to whom im-

proper questions weighted with prejudicial innuendo

were repeatedly addressed and by deliberately keep-

ing the gambling issue constantly before the jury,

including unfair closing arguments which misin-

terpreted the evidence (Tr. 1089-1100) and allusions

to Kennewick Social Club corporate income as income

of the defendants, not tending to prove income tax

evasion but merely to prejudice defendants as indi-

cated by the giving to the press of an interview dur-

ing the trial alluding to the case as one involving

"rackets." (The jury separated during the trial.) (Tr.

500-503; 696, 697, 1030, 1039, 889, 781, 743, 289, 314,

337, 346, 354, 355, 387, 398, 417, 730, 733, 739, 743,

749, 763, 765, 771, 775, 778, 445, 448, 517, 518, 1078,

1079, 606, 1009)

(c) The able trial judge unconsciously gave the

appearance to the jury of favoring conviction by

show of impatience with the defense, uninvited re-

marks and by restrictive rulings on evidence indicat-

ing less liberality than when the Government offered

its proof on the same or similar issues. The cumula-

tive effect of such error, coupled with the prejudicial

actions of the prosecution, deprived defendants of a

fair trial. (Tr. 94, 95) Space limitations make it im-

possible to set out each instance but examples are

set out in Appendix, page A.

(4) The Court erred:

(a) In refusing to strike all evidence relating
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to Kennewick Social Club and gambling con-

ducted therein and in permitting the jury to spec-

ulate as to whether the gambling resulted in tax-

able income to the defendants, or either of them

;

(b) In admitting such evidence of gambling
at said Club; (Tr. 289-350, 355-417)

(c) In refusing to give Defendants' Requested
Instruction No. 35, reading as follows:

" 'You are instructed that there is no evidence

before you that either of the defendants re-

ceived any taxable income from or through
the Kennewick Social Club, its officers or
agents, and that all sums received from that

source constituted repayments of loans or ad-

vances not subject to federal income taxation;'

(Tr. 55, 1128)

Excepted to "upon the ground and for the rea-

son that the Government's evidence, and the

entire evidence in the record, showed, that no
taxable income came to the defendants, or
either of them, individually or as partners,

from that source, and that the jury would be
allowed to speculate on whether there was or
was not income from that source on the state

of the record without such an instruction." (Tr.

1128-1129)

Said Motions to Strike and objections to admission

of such evidence and to such refusal to give said

Requested Instruction No. 35 were based upon the

grounds that such evidence was immaterial and hear-

say, and that the jury should not have been permitted

to speculate on whether there was, or was not, in-

come from that source, that no foundation was laid

for admission of such evidence, that such evidence

was not connected up with the defendants, that such

evidence was highly prejudicial in that it tended to
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prove distinct separate criminal offenses. (Tr. 598-

604; 55, 294, 297-313; 315, 319, 320, 322-332; Exhibits

43 and 44; 334-336; 337-345; 346-350; Ex. 31; 354,

355-386; 387-397; 398-417; 418-421; 627-665; 695-712;

Ex. 60; 725, 728, 730, 733, 736, 739, 741, 743, 747, 749,

753, 758, 763, 765, 767, 771, 773, 775, 776, 781, 783,

785, 843, 846, 856, 885, 888, 889-890; 908, 1030, 1033,

1039-1041; 1055, 1056, 1089-1100)

"Mr. Leavy: * * * we move first for a motion
striking from the evidence and the consideration
of the jury all of the evidence that related to the

Kennewick Social Club and the gambling phase
of the matter. * * *

So there is no testimony in this case, not even
a scintilla of evidence, that C. W. Bateman or
any of the defendants here received any income
of any type from the Kennewick Social Club
operation or any gambling down there, and there
is clear testimony that neither one of them had
any income from gambling themselves.

It is highly prejudicial in this action to have
this gambling matter inserted in the case. It

ties it in with the common and current publicity

about rackets and that sort of thing, whereas ac-

tually there is here no connection, and, there
being no connection, the only way it could be
tied in is by a mental process of speculation which
would require an inference on top of an in-

ference. * * *

But we submit on this motion that there is

absolutely no evidence whatsoever that either
of the defendants received any income from this

operation." (Tr. 598, 600)

"The Court: I will consider that your motion
covers both of them, and I don't think that the
ground is too secure here from the Government's
standpoint, but I am going to deny the motion at
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this time, giving you the privilege of renewing
it at the end of the testimony." (Tr. 608)

Mr. Sherwood: * * * We move to strike from the

evidence all reference to the Kennewick Social

Club activities upon the ground and for the rea-

son that there is no evidence that any income was
derived by the defendants, or either of them, in-

wick Social Club ; that the Government's evidence
in that regard affirmatively shows no income
by their own witnesses." (Tr. 1078)

(5) The Court erred in admitting into evidence

Exhibit No. 50, a 1941 partnership financial state-

ment of Bateman Brothers, and testimony relating to

that Exhibit and in permitting inflamatory state-

ments of the prosecutor concerning the Exhibit, and

referring to it as the individual statement of Charles

Bateman after learning it was a partnership return,

to which admission defendants objected upon the

ground the financial statement was a partnership

statement improperly used in an effort to impeach

'Charles Bateman concerning the amount of his per-

sonal savings. (Tr. 426, 625, 1055, 714, 626, 685-686;

750, 751, 688, 720, 721, 838, 839, 860, 1002, 1004, 1047)

"Mr. Erickson: 50.

Mr. Leavy: Object on the ground it is wholly im-
material. * * *

The Court: * * * I will overrule the objection, it

will be admitted." (Tr. 688, 689)

"By Mr. Erickson:

Q. Mr. Tweet, what would you say about a
customer that gave you a false financial state-

ment, would you still say his character was good
for honesty?" (Tr. 752)
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See, U. S. v. Haynes, 81 F. Supp. 63, 173 F.

(2d) 223 (C. A. 3)

(6) The Court erred in denying defendants' Mo-

tion for New Trial on each of the grounds stated in

said Motion. (Tr. 70-79)

(a) In limiting the scope of cross-examination

of Government witnesses and in refusing to per-

mit the introduction of evidence bearing upon the

good faith of defendants by establishing the in-

competency of Isham as a tax consultant and his

addiction to alcohol and in refusing offers of

proof on this issue. Tr. 233, 759-762; 227, 223,

740, 459, 460, 235-239; 485, 486, 972)
By Mr. Sherwood:

"Q. Now you prepared the income tax of Mr.

Durocher in 1945?
Mr. Erickson: To which we object as incompe-
tent and immaterial." * * *

Mr. Sherwood: Yes. We offer to show by this

witness that in 1945 and in 1946 he prepared re-

turns, the same years in which these defendants'

returns were prepared, that he prepared returns
of Mr. Durocher, Mr. Cox, Mr. Bill Blair, Mr.
Herb Owens, Ted Hotstetter, Ben Blair, Pat
Owens [168] and others, and on all of the re-

turns there were material mistakes that led to

tax difficulties by each of these taxpayers in

the same years in which the defendant taxpay-
ers' difficulties arose, to show the fact that the
errors on these returns occurred through mis-
takes, carelessness and negligence, rather than
through any wilful intent on the part of the
defendants, or either of them, to evade or at-

tempt to evade the payment of their taxes." (Tr.

223, 224)

* * #

"Mr. Sherwood: * * * We will offer, for instance,
the testimony of [170] Mr. Durocher, whose
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returns were prepared the same year, and he
was confronted with errors that amounted to

$20,000.00 or more on his returns, and he made
them in good faith, relying on this consultant

to prepare them properly. We will offer the

testimony of these other witnesses along similar

lines where lesser errors were made, glaring er-

rors, which we believe will fully demonstrate to

the jury that the filing of these returns by the

defendants was through carelessness, rather than
willfulness, and I believe we are entitled to show
that to the jury because our only defense in the

case is good faith." (Tr. 225, 226)
* * *

"Mr. Sherwood: As a second offer of proof, then,

your Honor, I would like to offer to prove by this

witness that he admits he made these material
errors on these taxpayers' returns, and then all

the Government would have to do is produce
these witnesses, assuming the defense wouldn't
produce them, to deny it if it wasn't a fact. I

think I ought to be able to go that far, to get
him to admit that he did [172] cause some er-

rors on the returns of these taxpayers. (Tr. 227)

"The Court: * * * So that I think that I will have
to sustain the objection and the record will

show

—

Mr. Sherwood: Both offers?

The Court: Yes, both offers, objection sustained.

Mr. Sherwood: Then, your Honor, I don't want
to entrench upon your Honor's ruling, so I will

make another offer on another phase.

I offer to prove by this witness that at the
time of the preparation of the 1945 and 1946 re-

turns, that he was given to excessive use of wine,
beer, whiskey and gin, and was in no state or

condition of mind in which to prepare these re-

turns. And I offer to prove not only by this wit-

ness that fact, but by other witnesses who ob-
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served him at that time, who sold him the liquor,

who saw him consuming the liquor, and these

taxpayers whose returns were messed up in 1945-

1946 would testify that he was on almost every

occasion they went there under the influence of

liquor to some extent.

The Court: I think that unless you want to show
that the man was mentally incompetent—your of-

fer doesn't go to that extent, does it?" (Tr. 228,

229)

* * *

"Q. Mr. Durocher, did Donald Isham mess up
your income tax return in 1945?

Mr. Erickson: (Objection)

The Court: The Court has clearly indicated that

he regards that testimony as not material here,

and the objection will be sustained." (Tr. 759)

"Mr. Sherwood: I offer to prove by this witness
that in 1945 and 1946 Mr. Donald Isham, as a
tax consultant, prepared returns for Mr. Dur-
ocher, and that as a result of those returns, upon
which Mr. Durocher relied, material errors ap-

peared, causing Mr. Durocher to have to make
some additional settlements with the Treasury
Department growing out of Mr. Isham's errors.

The Court: Yes, that is the matter that was dis-

cussed here and that I told counsel out of the

presence of the jury I regarded as not admissible.

Bring in the jury. The offer will be denied, ob-

jection sustained." (Although no objection was
then noted) (Tr. 762)

(b) The Court erred in admitting into evidence

over the objection of the defendants Exhibit 1, a

photostatic copy of 1944 Income Tax Returns of the

defendants; the Court erred in admitting testimony

and evidence relating to the 1944 Income Tax Re-
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turns of the defendants, and each of them, over the

objection of the defendants, which Exhibit No. 1

and which evidence related thereto was objected to

as incompetent, irrevelant, immaterial, as hearsay,
not the best evidence, lack of proper foundation to

establish authenticity and as tending to prejudice

the defendants. Separate objections were interposed

by each defendant.

By Mr. Erickson:

"Q. I will hand you Plaintiff's Exhibit 1 for

identification and ask what that is?

A. That is a photostatic copy of the partnership
return of income of the Bateman Brothers for
the year 1944." (Tr. 429)
* * # "a

"Mr. Leavy: * * * "Q. You didn't see the photo-
stat made? A. No. * * *

"Q. You didn't see the photostat made? A. No.

Mr. Leavy: To admit the photostat would be to

say that the Government agent can destroy * * *

original documents and make up any type of

photograph he wants of such portions as he wants
and then offer that in evidence.

The Court: Well, I think it should be admitted.
The record may show an objection."

"(Whereupon said document was admitted in

evidence as Plaintiff's Exhibit No. 1)"
* * *

"Mr. Sherwood: First, your Honor, may the rec-

ord show that our objection goes to the fact, first,

that it is immaterial ; second, that no foundation
has been laid for its admission, and that it is

not the best evidence.

The Court: Yes, the record may show that.

431, 432)
* * *



23

"By Mr. Erickson: Q. Mr. Williams, I think

yesterday I forgot to ask you whether you had
made a computation for the 1944 taxable year
as to receipts of the Bateman Brothers. * * *

Mr. Sherwood: We object to any testimony re-

garding the 1944 tax return as immaterial.

The Court: The objection will be overruled." (Tr.

546)
H8 *N

"The Court: Yes, without repeating your objec-

tion the record may show you object to all this

line of testimony as to 1944." (Tr. 550)
* * *

"Q. (By Mr. Erickson) : as to grain income, what
did you discover?"

* * *

"Mr. Sherwood: May it be understood that our
objection goes to all of this testimony on the

ground that no foundation has been laid and
that it is hearsay."

"A. I found that on the partnership income tax
return for the year 1944, the taxpayers reported
proceeds from grain sales of $61,897.13. * * * That
results in unreported wheat sales of $16,101.73."

(Tr. 551-552)
* * *

"Mr. Erickson: * * * "Q. Now did you make any
investigation with Mr. Williams on the income
for wheat of the Bateman Brothers for the year
1944?"

"Mr. Sherwood: We have the same objection to

this line of testimony as previously interposed
with respect to Mr. Williams.

The Court: Yes, the record may show that."

The Court, over such objections, then allowed
testimony by Witness Deschenes relative to the
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1944 income tax return of defendants and to

wheat sales that year.

(Tr. 565)
sjt sj: $

(Cross-Examination of Defendant Charles Bate-
man)

"Q. Now in 1945, who made out this return for

you, Plaintiff's Exhibit 1, the typewritten
photostat of a tax return for Bateman Brothers?
Mr. Sherwood: We object to all evidence with
respect to the year 1944 as being incompent, ir-

revelant and immaterial. * * *

The Court: * * * The objection will be overruled."

(Tr. 693, 694)

The Defendant Charles Bateman was then
cross-examined about the 1944 return. (Tr. 694,

695)

"By Mr. Erickson: * * *

Q. Now this 1944 income tax return was pre-

pared by Charlie Powell, is that correct, signed
by you, Wallace Bateman?

Mr. Leavy: * * * we object to everything on this

1944 matter?

The Court: * * * the record may show that."

Wallace Bateman was then cross-examined on
the 1944 return. (Tr. 890-893)

The Court erred in instructing the Jury:

"In this case, evidence has been submitted with
reference to the income tax return of the defend-
ants for the year 1944. The defendants are not
charged with violations for that year, but evi-

dence of what transpired in that year is admis-
sible to show the intent on the part of the de-

fendants in making their income tax returns for
is the years 1945 and 1946, and evidence thereof is

proper for you to consider in determining what
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the defendants' intent was in filing the 1945 and
1946 returns. The evidence should not be con-

sidered for any other purpose." (Tr. 1118)

"Mr. Leavy: The defendants except to that in-

struction on the grounds that the evidence in the

case clearly showed that the 1946 farm income
was not involved and that the 1944 return was
admitted into evidence only as to the failure

to report certain wheat income and that, there-

fore, the 1944 return must not and should not

be considered by the jury in connection with
Counts IV, V and [1329] VI of the indictment,

and that the instruction, by allowing them to

consider a plan or intent stemming from the '44

return and covering the years '45 and '46, would
be error, even though it might cover '45." (Tr.

1125, 1126)
* * *

The Court erred in rejecting proposed instruction

No. 49.

"Mr. Sherwood: The defendants except to the
failure and refusal of the Court to give Request-
ed Instruction No. 49, reading as follows:

'You are instructed to disregard all evidence
relating to the 1944 income tax return of

[1334] the defendants, except insofar as it

may bear on the alleged intent of the defend-
ants, or either of them, to evade or attempt
to evade income taxes which may have been
due the Government for the year 1945;'

for the reason that we believe the instruction
should have been so limited to the year 1945, if

it is given at all, because it is admitted by the
Government that there was no understatement
of farm income for the year 1946 and that the
omission from the '44 income related only to

farm income." (Tr. 1130)

(c) The Court erred in admitting Exhibit 52, being
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a summary purporting to show increased net worth

of the defendants and testimony relating to said Ex-

hibit 52 and in refusing to strike said Exhibit 52 and

all testimony related thereto which admission and re-

fusal were objected to and based upon grounds set

forth in defendants' exception immediately following

this specification and which errors were aggravated

by failure of the 'Court to give the cautionary in-

struction set forth below, (Br. p. 27) limiting the ef-

fect of acts and declarations out of the presence of

the accused, respectively. (Tr. 456, 448, 452, 453, 454-

457; 464-468; 483)

"Mr. Erickson: I offer 52.

* * *

"Mr. Sherwood: We object to the introduction in

evidence of Identification 52, the proposed sum-
mary, upon the ground and for the reason, first,

that no proper foundation has been laid; second,

that it is admitted by the witness [460] that it

is not entirely based upon books and records
and the evidence already before the jury, and,

furthermore, due to the further qualification

just stated by the witness, that they adopted an
arbitrary method of treatment of certain checks
that related to the checks that were cashed by
working men and others that went through these

accounts for change-making purposes, adopting
an arbitrary method of using only round-figure
checks; and upon the further ground that the
summary is hearsay, and we also object to those

portions of the summary that relate to the wheat
farming operation as evidence against Charles
Bateman and we object to those portions of

Identification 52 relating to the hotel and tavern
business as evidence against Wallace Bateman,
and also upon the lack of qualifications of this

witness to testify to accounting procedures and
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practices or to make the computations which
make up the summary which is Identification 52

within the rule of Greenbaum vs. United States.

* * *

"The Court * * * Well, I think on the showing
here, on the case that I have cited in the absence

of the jury, the summary is based substantially

upon the evidence in the case, it is admissible.

The objection will be overruled and the exhibit

will be admitted." (Tr. 468-470)

Plaintiffs Ex. No. 52, a summary of receipts

of Bateman Brothers for the years 1945 and
1946 prepared by Government Agents Williams
and Deschenes was admitted. (Tr. 470) Testi-

mony concerning Exhibit 52 was then given
and the jury were each furnished with copies.

(Tr. 470-483; 564, 1076)

"Mr. Sherwood: Your Honor, the defendants
would like to request at this time that an in-

struction be given during the course of the case
before the conclusion of the evidence [447] on
that point of law, a cautionary instruction to

the jury to have in mind that this evidence is ad-

missible against one or the other of the defend-
ants only as they find that one defendant or the
other knew or later ratified and approved the

acts of the other.

The Court: Frankly, I wouldn't know how to go
about it, to tell which applies to one and which
applies to both. And as to general instructions,

I don't think that I should try to give instructions
until the case is over. * * *" (Tr. 456)

(d) In rejecting offers of proof and evidence, in-

cluding Defendants' Exhibits Nos. 67, 68, 69, 70 for

Identification, being Protests to assessment of de-

ficiency taxes for the years 1945 and 1946 and Peti-
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tions and Answers filed in the U. S. Tax Court chal-

lenging the claims of the Government for additional

taxes for said years, which offers tended to prove

the good faith of the defendants and their ignorance

of any understatement of taxable income in their

said returns. (Tr. 191, 233, 234, 538-545; 573, 585,

586, 665, 676-683; 926-937; 938-944; 945-950; 951, 956,

957, 966-972; 981-986; 1023-1024; Ex. 16)

(e) In permitting the Government to cross ex-

amine and to attempt impeachment of its own wit-

ness, Harry Owens, over the objection of defendants

on the ground that the witness was not shown to be

hostile and that the prosecution had not been sur-

prised. (Tr. 314 et seq.)

"Mr. Erickson: * * *

"Q. Did you have any conversation with Charles
Bateman about the necessity for incorporating
this club? A. No.

Q. On July 10, 1951, did you have a conversa-
tion with Mr. Jack Williams here and Mr. Des-
chenes in which you related to them that Mr.
Bateman asked you

—

Mr. Sherwood: I object to that as an attempt to

cross-examine his own witness and to impeach
him, and the mere asking of the question will

be improper. Cross-examining his own witness.

The Court: Do you wish to refresh his memory
about a statement he has made? [278]

Mr. Erickson: Yes, I want to refresh his memory
as to the time and place and circumstances of

the conversation or statement he made to the

Internal Revenue Agents.

Mr. Sherwood: I object to that as an attempt to

impeach his own witness, then. Improper." (Tr.

316)
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The following proceedings were then had out

of the presence of the Jury.

"Mr. Erickson: Well, I propose to prove that on
July 10, 1951, Mr. Jack Williams and Mr. Des-
chenes of the Internal Revenue Bureau, inter-

viewed this witness, and in that interview he
stated to them that he had a conversation with
Charles Bateman one day in 1944 and Charles
Bateman told him that he intended to open the

club rooms in the basement of the Kennewick
Hotel, and Bateman explained that card games
and other gambling would be conducted and that

the county law enforcement officers would not
permit the place to operate unless it did so as

a club and that some of the incorporations of

the club must be respectable business men located

in Kennewick. Bateman then asked if he could

use his name as an incorporator, and he agreed,

to it, although he had no desire to participate

in the Club. He agreed to be an incorporator
simply as an act of friendship to Bateman.

Mr. Sherwood: If you Honor please, it is an ap-
parent attempt to cross-examine his own witness
and also to impeach his witness, and there is no
hostility has been shown by this witness. Until
something appears to indicate surprise to the
prosecution

—

The Court: I assume the surprise is that he has
answered differently than he did in his statement
to the Government Agents.

Mr. Erickson: Yes." (Tr. 317)

"Mr. Sherwood: It is impeachment on a collateral

matter, also, I would like to point out.

* * *

"Mr. Sherwood: It will only prejudice the defend-
ants in the eyes of the jury. There is no founda-



30

tion laid for any such proof in this evidence to

date.

I think that you have a right to refresh his

memory by directing his attention to what you
claim his statement was that he made.

Mr. Sherwood: I think the damage then would
be done, your Honor, in the eyes of the jury, in

the minds of the jury, by the mere asking of the

question, particularly where the Government is

the prosecutor. They attach great weight to the

questions of the prosecutor for the Government.

"Mr. Sherwood: It is a statement out of the pres-

ennce of [282] the defendants', not binding upon
them. He refused to sign this statement that they
tried to get him to sign on the ground it was not
correct, and the Government has made up this

statement—they are reading from a statement,
asking him if he didn't say that. Now they know
what his answer is going to be when they ask the
question.

"Mr. Erickson: Well, Mr. Williams' testimony
will be that this is as he first wrote it down,
but that he refused to sign it until he had seen
his attorney. His attorney told him not to sign
it and fixed up a statement for him to sign which
was entirely different; that he offered to sign
one, but that this was the first statement that
he made.

Mr. Leavy : I think that the record should show
that the attorney is not any attorney involved
in this case.

* * #

"The Court: I think that you should go ahead
and examine this witness and then I will give

you the privilege of recalling him. I will not per-

mit you to go ahead with it on this basis now.
I am not sure enough of my ground [284] on this

oral statement. If you have a written state-
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merit, I would permit it, but it is apparently go-

ing to lead us into a side controversy here.

* * *

"The Court: Well, I will sustain the objection

to it at this time, with the privilege of giving

you the privilege to renew the offer later on,

and you will report back tomorrow whether we
will need you further or not." (Tr. 319-322)

* * *

"The Court: Will counsel step up to the bench a
moment please?

(The following colloquy occurred before the

bench between Court and counsel in the pres-

ence but out of hearing of the jury:)

"The Court : I think on more mature thought here,

the way the witness has testified and the way
this has developed, I will permit you to ask the

witness if he didn't make this statement to the

officers, and the record may show an objection

to it.

"Q. (By Mr. Erickson) : I will ask you, Mr. Owens,
if on July 10, 1951, at Kennewick, you did not
make a statement to Mr. Jack Williams here
and Mr. Al Deschenes, Internal Revenue Agents,
that you told these two Revenue Agents that

[297] Bateman intended to operate club rooms
in the basement of the Kennewick Hotel and that
Bateman explained that the card games and other
gambling would be conducted, and that the
county law enforcement officers would not per-

mit the place to operate unless it did so as a
club and that some of the incorporators of the
club must be respectable business men located
in Kennewick, and Bateman then asked you if

he could use your name as an incorporator and
you agreed to it, although you had no desire to

participate in the club and agreed to be an in-

corporator simply as an act of friendship to

Bateman? Did you tell these men that?
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A. I did, except the part where it states that
Bateman said that this was being organized for a
gambling club and that it had to be organized
that way to get by with the county officers. I

did not make that statement.

Q. What statement did you make to these men ?

A. I made almost the identical statement to

them as I have made here this afternoon; that

I was asked by Bateman if I would be one of

the directors for the incorporation of this social

club.

Q. Did you tell these men that Bateman told

you that gambling would be conducted in the

basement?

A. I didn't tell them that.

Q. Did you tell these men that the county law
enforcement [298] officers would not permit
gambling unless there was a club incorporated?

A. I did not." (Tr. 332-333)

"By Mr. Erickson: Q. Well, did you tell the

Revenue Agents, Mr. Williams and Mr. Des-
chenes, that you would have to see an attorney
before you signed any statement? A. No.

Q. Did you see an attorney afterward? A. Yes.

Q. In Pasco or in Kennewick? A. In Kennewick.

Q. Did you send them another statement then
at that time? A. Yes. The attorney did.

Q. The attorney sent the Revenue Agents a
statement? A. Right.

Q. Did you sign that one? [301]

A. Yes. I have a copy of that here in my pocket.

* * *

"Mr. Sherwood: I would like to have that state-

ment that he signed produced.
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Mr. ErTckson: Well, ask him for it.

Mr. Sherwood: I want the original that he mailed
to you.

(Document handed to counsel.)

I would like to have it marked.
The Clerk. Defendants' Exhibit 44 for Identifica-

tion. * * *

"By Mr. Sherwood: Q. Showing you what is

marked Exhibit 44 for identification, I will ask
you if that bears your signature ? A. It does. [302]

Q. Is that the statement you refer to that you
mailed to the Treasury Department?

A. It is.

Mr. Sherwood: I will offer Identification 44.

Mr. Erickson: That is objected to on the ground
that it is a written statement tending to rein-

force his oral testimony.

The Court: Well, it simply will complete the
story. I will admit it. It isn't direct evidence.
The jury will not regard it as such, but merely
as an explanation of what he did in regard to

these various statements.

(Whereupon, said document was admitted in

evidence as Defendants' Exhibit No. 44.)"

(Tr. 335-337)

Errors Claimed

As To Instructions

(f) The Court erred in instructing the jury and

in refusing defendants' requested instructions, to

which exceptions were taken as hereinafter set

forth:

(1) "You will observe that one of the elements
of the offenses charged is that the defendants
willfully attempted to evade or defeat payment
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of their just tax. Willful attempt means an in-

tentional one, done with bad purpose or evil

motive, and it is therefore necessary that the
Government prove that in filing their income
tax returns, the defendants thereby, with such
purpose or motive, intended to evade or defeat
the payment of some portion of their income
tax. However, it is psychologically impossible for

you to enter into the minds of the defendants
and determine the intent with which they oper-

ated. You must, therefore, determine the motive,
purpose and intent from the testimony which
has been presented, and you will consider all of

the circumstances disclosed by the evidence,

bearing in mind that the law presumes that every
man intends the natural and probable conse-

quences of his own voluntary acts.

In order to secure conviction, it is necessary
to prove that the conduct of the defendants was
willful. The mere fact that the tax returns in

question were made by another, is no defense.

If, on the other hand, you believe that the de-

fendants Wallace Bateman and Charles Batemau
did [1308] not act willfully, but mistakenly, and
errors, if any, were caused by the tax consultant
or other persons preparing the returns and there
was no willful intent on the part of Wallace Bate-
man or Charles Bateman to evade taxes, but
that their signing of the returns resulted from
inadvertence and mistake, then it is your duty
to acquit the defendants or either of them. But
in testing whether or not the action of the Bate-
mans in signing the returns was willful, you
are to take into consideration all the facts and
circumstances, including the information that

the Batemans furnished to the accountant,

whether or not it was full, complete and accurate

and whether it was an honest or dishonest dis-

closure of income. The mere fact that there was
a mathematical error in computation made by
the accountant did not mean that the taxpayers



35

did not act willfully with respect to these tax

returns." (Emphasis ours. Tr. 1106-1107)

* * *

"The defendants except to Instruction No. 5 for

the reason that in the last paragraphs thereof,

the reference is made to the purpose and intent

and the consideration of the circumstances dis-

closed by the evidence, and then the following

is added: '* * * bearing in mind that the law
presumes that every man intends the natural

consequences of his voluntary acts.' [1326]

The defense contends that there should be added
to that the further qualification, as long as we
are mentioning qualifications, that the law pre-

sumes that every man is innocent. Even though
that is covered by other instructions, adding
this one phrase to this general instruction might
be misleading to the jury.

The Court: Mr. Leavy, I might say that those

numbers on there are not the numbers of the

Courts instructions. * * *

"Mr. Leavy: The defense excepts to the follow-

ing instruction to the one just read, which is an
instruction relating to willfulness and partially

definiiig the idea of willfulness, again for the

same reason The concluding sentence of the in-

struction reads as follows:

'The mere fact that there was a mathematical
error in computation by the accountant does
not mean that the taxpayers did not act [1327]
willfully with respect to these tax returns/

Defendants except on the ground that the con-
clusion of this instruction has the same vice of
the conclusion of the other instruction, in that
it refers only to the circumstances where some-
thing occurs which would not be favorable to

the taxpayer and did not carry the opposite and
balancing statement." (Tr. 1123-1124)
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(2) "The defendants except to the instruction

which reads as follows:

'You are the sole judges of what is the evi-

dence and of the credibility and the weight
which is to be given to the different witnesses

who have testified upon this trial. A witness
is presumed to speak the truth. This presump-
tion, however, may be repelled by the manner
in which he testified, by the character of his

testimony, or by his motives or by contradic-

tory evidence/

Our objection to the instruction is to the last

sentence thereof which indicates that the pre-

sumption that a witness tells the truth may be
repelled by the character of his testimony, it be-

ing our contention that that is not one of the

tests of determining by a juror the accuracy or

reliability of the witness' testimony." (Tr. 1124-

1125)

"The Court: I think the record should show that
these exceptions are made on behalf of each of

the defendants." (Tr. 1126)

(3) "The Jury is instructed that the mere fact

that the defendants have each admitted that they
owe the United States of America some addition-

al income taxes for each of the tax years 1945
and 1946, such admission on their part is no evi-

dence of their guilt of the crimes charged in the
Indictment herein, and before you can find the
defendants, or either of them, guilty of any of

the offenses charged in the Indictment herein,

you must find that either or both of the defend-
ants formed a corrupt intent to willfully evade
payment of their income taxes." (Tr. 37)

"The defendants except to the failure and re-

fusal of the 'Court to give Defendants' Requested
Instruction No. 4 on the matter of the admission
of the defendants as to income taxes due for the
years 1945 and 1946 shall not be taken as evi-
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dence of their guilt of the crimes charged in the

indictment, in the absence of willful intent, and
for the further reason that there is no instruc-

tion given by the Court which gives that request

in full.

The Court: I seriously considered that, but

—

this has nothing to do with your exceptions—

I

concluded that it was evidence of one element of

the offense." (Tr. 1127)

(4) "The defendants except to the failure of

the Court to give Requested Instruction No. 18,

which reads as follows:

'You are instructed that you will give the same
consideration and weight to the evidence of

all witnesses and that you shall give no addi-

tional consideration or weight to the testimony
of government officers merely because of their

official positions with the Government ;'

[1331]" (Tr. 1127)

(5) Requested Instruction No. 35 is set forth

p. 16 above in Specification No. 4-C and is

reiterated here in connection with error in deny-
ing Motion for New Trial. (Tr. 1128-1129)

(6) Requested Instruction No. 52 set forth p.

14 above in Specification No. 3-A is reiter-

ated here in connection with error in denying
Motion for New Trial.

(7) "Instruction No. 58

You are instructed there is no duty or burden
resting upon the defendants to prove their in-

nocence. If you find from the evidence that some
fact or circumstance is not clear to you, which
fact or circumstance might have been testified

to or could have been cleared up by the intro-
duction of other evidence or testimony produced
by the defendant, it nevertheless remains the
duty of the prosecution throughout the trial to
convince you from the evidence beyond a reason-
able doubt of the guilt of the defendants.
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You are further instructed that no inference can
be drawn by the jury against the defendants due
to the lack of evidence on any issue but on the

contrary all inferences consistent with the facts

proved are to be drawn and indulged in favor
of the innocence of the defendants. No fact or

circumstance upon which you may base a con-

clusion of guilt is sufficient unless such fact or

circumstance has been proved beyond a reason-

able doubt and to the same extent as if the whole
conclusion depended upon that one fact or cir-

cumstance." (Tr. 68)

"Mr. Sherwood: * * * Except to the failure and
refusal of the Court to give Requested Instruc-

tion—it is on about half a page, it starts out:

'You are instructed there is no duty or burden
resting upon the defendants to prove their

innocence.'

The Court: That is 58, I think, isn't it?

The Clerk: Yes.

Mr. Sherwood: 58—upon the ground and for the
reason that that was not incorporated into any
of the instructions your Honor gave to the jury
and that it presents another element of instruc-

tion to the jury for their [1336] guidance in

this complicated case." (Tr. 1131-1132)

(g) The Court erred in not granting the defend-

ants' Motions for Acquittal made at the conclusion

of the trial and prior to the return of the verdicts,

which Motions were renewed following the verdicts

upon all grounds previously stated in connection with

the said Motions for Acquittal, particularly upon the

ground that the evidence is wholly insufficient to

sustain judgments of conviction, and that the Court

is required in the interests of justice, to set aside

the verdicts and to acquit the defendants by reason
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of the existence of grounds for a reasonable doubt

as to the guilt of the defendants or either of them as

a matter of law, which Motion was also renewed as

a part of Motion for New Trial. (Tr. 1078)

ARGUMENT
1. Voluntary Disclosure.

«* * * rpj^
s means that, in order to assure himself

against criminal prosecution, a repentant tax-

payer must disclose his fraud to an official of

the Bureau of Internal Revenue before the case

has been assigned for examination and before an
investigating officer of the Bureau has requested

advice from appropriate officers of the Bureau
regarding the case. Prior to such action within

the Bureau, a taxpayer may make a voluntary
disclosure and escape criminal prosecution even
though his name may appear in an inactive file

of suspects. This presumes, of course, that the

repentant taxpayer cooperates with agents of

the Bureau in determining the true tax liability."

(Emphasis ours.)

See Press Release by Secretary of Treasury,
May 25, 1947, Baiter "Fraud Under Federal
Tax Law" (2nd ed. 1953) pp. 102, 103.

See also Commissioner of Internal Revenue
letter in 1949 quoted in Baiter, p. 103. (Tr.

102)

An anonymous letter was received by the Treasury

Department in 1948 which had the effect of placing

the Batemans in an inactive file of suspects.

"Mere assignment of several returns to an agent
(these were not even assigned to an agent at
that time) should not be considered as the com-
mencement of an examination." 28 Taxes 39, 42.
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Nothing further was done by the Government prior

to June 12, 1950. (Tr. 192, 612, 613)

The defendants' Tax Consultant" in April or May
of 1950 discovered the shortage and with the author-

ity of the Bateman brothers he notified the Deputy

Collector and delivered to him the bank statements

involved which disclosed all of the information. (Tr.

23, 25, 192, 193) He also voluntarily contacted the

Tacoma office and received assurance that they

would cooperate in making a satisfactory audit. (Tr.

25, 27; Ex. 16)

After the making of this voluntary disclosure an

agent was assigned to the case and the taxpayers

gave him their complete cooperation. (Tr. 570)

Defendants denied fraud and attributed the under-

statement of income to ignorance of both themselves

and their tax man (Tr. 668, 879) who swore the tax-

payers wanted to pay all of their taxes. (Tr. 26-27)

In re Abe H. Liebster, 91 Fed. Supp. 814, 28 Taxes
1071

U. S. v. Guerrina, 112 F. Supp. 126

Baiter, "Fraud Under Federal Tax Laws" (2nd
ed.) 101-132.

To announce such a policy and then to repudiate

it and attempt to give its abrogation retroactive "ex

post facto" effect, would be unconstitutional as to

disclosures made several years before and while the

policy had force.

This is true because (1) defendants are presumed

to have made their disclosure while cloaked in im-



41

munity because, otherwise, they would self incrim-

inate themselves; (2) such retroactive change of

policy relative to immunity would offend the due

process clause, and make defendants "sacrificial vic-

tims of that change in policy."

N.L.R.B. v. Guy B. Atkinson Co., 195 F. (2nd)

141 (C. A. 9)

U. S. v. Guerrina, 112 F. Supp. 126

In re Liebster, 91 F. Supp. 814.

Defendants made voluntary disclosure before ac-

tive investigation started and the evidence showed

they did so, not in fear, but because they wanted to

do what was right. They, at the time of disclosure,

had no knowledge the Treasury even suspected they

owed more taxes. (Tr. 676, 192, 106, 107)

The investigation had not been initiated when dis-

closure was made. (Tr. 192, 106, 107)

The Government's sole basis for contending the

disclosure antedated the initiation of investigation

rest upon the fact (1) the Collector received an anon-

ymous letter referring to Bateman Brothers and

numerous others in 1948 and referred the 1945 and

1946 returns to Newell, Deputy Collector, Pasco. (Ex.

A - Motion) Newell then obtained the waiver by

Charles and Wallace on Form 872, a routine step.

There was no proof of any further action on the

matter of the 1945 or 1946 returns of Charles or

Wallace until Isham discovered the checks in April

or May, 1950 and called Misner. (Tr. 192, 613, 440, 557,

588)
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The effect of these circumstances was that de-

fendants waived their rights under the Fifth Amend-

ment to refuse to incriminate themselves by disclos-

ing the facts to the Government and delivering their

books and records to the agents. (Tr. 594, 595)

See, U. S. v. Guerrina, 112 F. Supp, 126;

See, Judge Rives (dissent) Barshop v. U. S., 192
F. (2d) 699, 702, (C. A. 5) ; 14 Am. Jur., Crim.
Law, Sec. 120, p. 849.

Ryan v. U. S., 128 F. (2d) 551 (C. A. 9)

It seems certain, guilty or innocent, defendants

were entitled to the benefit of the voluntary dis-

closure policy then in force and a denial thereof

would be unconstitutional.

2. Challenge of Juror.

Juror Dunlap stated on the voir dire that he en-

tertained a deep seated prejudice against one of

counsel for defendants. (Tr. 94) He was challenged

for cause and peremptory challenges were all ex-

hausted by defendants. (Tr. 95, 96)

The Court denied the challenge merely because the

juror stated, reluctantly, that he could give the de-

fendants a fair trial, despite his prejudice for their

attorney. (Tr. 95)

"Q. You feel that you have some conscious feel-

ing of prejudice against me, personally, Mr. Dun-
lap, because of that situation?

A. I did that, and still think I do."

The Court then "persuaded" the juror he could

nevertheless be fair although the juror showed reluc-

tance.
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"Q. (Court) Do you think that would influence

you as a juror, * * * ?

A. I don't think so. * * *" (Tr. 94, 95)

"One of the most important of the rights of one

accused of crime is that guaranteeing the accused

in every criminal prosecution the right to a pub-

lic trial by an impartial jury" (Emphasis sup-

plied)

14 Am. Jur., Crim. Law, Sec. 128, pp. 852, 853.

"It is a fundamental rule that a juror should be
thoroughly impartial * * *. The trial judge should
resolve all doubts * * * in favor of the defend-
ant * * *."

31 Am. Jur., Jury, Sec. 133, p. 658.

See State v. Marfaudille, 48 Wash. 117; 92 Pac.

939

In a serious case such as this, the Court should

have excused this juror and it was error not to do so.

The defendants had a right, at the threshold of the

trial, to feel they had twelve impartial jurors, not

eleven with one even doubtful.

3. Prejudicial Misconduct of Prosecutor.

(a) The tax years referred to in the Indictment

were 1945 and 1946. However, in his opening state-

ment to the jury, the prosecutor injected serious

prejudice by references to the 1947, 1948 and 1949

income tax situations of defendants. (Tr. 127) The

Court, after objection, excluded the jury and, when

they returned, instructed the jury to disregard the

remarks of the prosecutor "and then later on I will

decide whether or not that evidence should come in."

(Tr. 133) This qualified instruction was left as the
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only guide to the jury on the matter of the alleged

subsequent offenses. Throughout the trial, after that

first clash between counsel during the opening state-

ment which "dramatized the error", further refer-

ences to the subsequent tax years crept into the rec-

ord. (Tr. 283, 921, 559, 560, 572)

Defendants, conscious of the probable prejudice

growing out of these incidents, requested the Court

to give Requested Instruction No. 52, eliminating

from the jurors* minds all references to the alleged

subsequent offenses, (Tr. 64) which request was de-

nied and exception taken. (Tr. 1130)

The "bell had been rung" and it was rung again

several times, leaving the jury, in the absence of an

unequivocal instruction, to speculate. Either the sub-

ject should have been fully opened and explained or

the door should have been firmly closed. Conjecture

and speculation by the jury must follow the procedure

here used and its prejudicial nature cannot be doubt-

ed.

Jones v. U. S., 164 F. (2d) 398 (C. A. 5)

(b) The prosecution and the Court, through the

trial, unconsciously committed frequent error tend-

ing to prejudice the defendants and to deprive them

of a fair trial. (Appendix p. A.)

For example, while cross-examining character

witnesses, the prosecutor deliberately injected, again

and again, prejudicial questions tending more to prove

defendants as confederates of professional gamblers

than the allegations of the Indictment. (Tr. 752, 448)
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"This court, however, adheres to the general rule

that cross-examination, in situations of this kind,

must be limited to an effort to discredit the

testimony of the character witness. State v. Pres-

ta, 108 Wash. 256, 183 Pac. 112. Stated conversely,

the rule is that such cross-examination may not

be utilized for the primary purpose of discredit-

ing the person on trial. State v. Bozovich, 145

Wash. 227, 259, Pac. 395."

State v. Cyr, 40 Wn. (2d) 840, 845; 246 P. (2d)

480.

See, 71 A.L.R. 1540, 1541.

Another example is seen from the examination of

Roscoe Richmond where the prosecutor, over objec-

tions, went into the nature and extent of the gambling

at the Club, stating:

"We will tie them (defendants) in later * * *" (Ob-

jection'

"The 'Court: Well, the jury can disregard that for

the present. I will overrule the objection. Go ahead.

Q. (By Mr. Erickson): Do you recall how much

when $30,000 was on the table? * * *

"Q. Did you lose a large sum of money one time

and get up and examine the record afterwards?

Mr. Leavy: * * * these questions are extremely

leading.

The Court: "I think they are, but then he has to

direct him to the incident somehow." (Tr. 294-295)

The witness (like all the others) gave no testimony

the Batemans realized income from the Club. (Tr.
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See, Richardson v. U. S., 150 F. (2d) 58 (C. A. 6)

Kirsch v. U. S., 174 F. (2d) 595 (C. A. 8)

312) There is not a scintilla of evidence that the Bate-

mans received one cent of taxable income from the

Club.

See, U. S. v. Cerone, 150 F. (2d) 382 (C. A. 7)

We believe that it is naive to say that the exper-

ienced United States attorney, did not recognize the

immateriality of the evidence from a legal standpoint

that it would be extremely prejudicial, particularly

when coupled with a newspaper article about "rack-

ets", (Tr. 500-503) at a time when so called "racket

investigations" were receiving wide notoriety
throughout the United States (the jury separated).

U. S. v. Marrin, 159 F. 767, 167 F. 951 (C. A. 3)

Berger v. U. S., 295 U. S. 78, 79 L. Ed. 1314, 55
S. Ct. 629.

Meeks v. U. S., 163 F. (2d) 598 (C. A. 9)

(c) The Court unconsciously injected himself into

the trial and, the defendants submit, unconsciously

aided the prosecution to prejudice the minds of

the jurors not only by allowing testimony on

gambling by persons other than the defendants but

in other ways. An example thereof is seen on pages

522 and 523 of the transcript of record. As is clearly

shown there, the Internal Revenue agent, upon cross-

examination, deliberately made lengthy speeches,

which were not responsive to the questions asked,

and the Court encouraged the Government agent
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to continue with his speeches. For example, the ques-

tion was asked, "Was a written proposal made to you

by Mr. Reha for a meeting?" Quite obviously the

question can be answered yes or no. The witness

went into a lengthy answer, and when he apparently

had completed and the defense counsel started an-

other question, the United States attorney inter-

jected and said "Let him answer the question." The

defense counsel then commented, "He is making a

speech and not answering me." The Court then said,

"I think he is answering this question. You are ask-

ing about this meeting. Go ahead." (Emphasis sup-

plied) Obviously the question did not ask anything

about a meeting other than was or was not a written

proposal for one made, but the Court allowed the

witness to go on with his prepared speech. This at-

titude of the Court, repeated as it was, very naturally

was recognized by the jury and was of course, effec-

tive on the jury, resulting in serious prejudice against

defendants.

We also feel that it is noteworthy that the Court

continually through the trial, took occasion to sus-

tain objections on behalf of the government when
no objection had been made, and to interject com-

ments when the Government counsel had said noth-

ing, but did not accord the same treatment to the

defendants. A reading of the record will show that

the questions asked by the defense counsel were less

objectionable than those asked by the Government
but the Court clearly indicated to the jury, by his

comments, that the defense was trying to do some-
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thing, which the Court was not going to let the defense

do, and that the Government was being eminently

fair at all times. Obviously, this attitude was reflected

in the jury's verdict. Some examples thereof are set

out in Appendix, page A.

The record shows, although it does not clearly

reveal the emphasis and intonations of the Court,

that the Judge's comments were frequently of a type

likely to prejudice the minds of the jurors.

U. S. v. Angelo, 153 F. (2d) 247 (C. A. 3)

Perhaps the best example in the record, of the

Court's attitude, is found at page 431, 432 and 433,

where the Court said to defense counsel "If you wish

to make an objection, object to the question or the

answer. You have made the objection here, of

course." Obviously, such a comment from the Court

is confusing, to say the least, to defense counsel.

Immediately thereafter, when an objection to a ques-

tion was made in the following words "Object, your

Honor, unless he can fix it from his own knowledge,

and not based upon hearsay." The Court responded,

"Well, I have to assume when a question is asked

that it will be from his own knowledge, unless the

contrary appears." (Tr. 433) Actually, as the record

shows, the Court already knew from this same wit-

ness's testimony in the absence of the jury that the

witness did not know the answer to the question
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from his own knowledge. (Tr. 109) It would unduly

lengthen this brief to quote fully, but we urgently

trust that the Appellate Court will carefully read

pages 433 to 435 and examples set forth in the Ap-

pendix since we feel that it clearly shows that the

Court unduly injected himself into the examination

of the Government witness, in an attempt to aid

the witness.

See, Barron & Holtzoff, Vol. 4, p. 441, Sec. 2571.

4. (a) Gambling

The Court allowed full proof as to all the cir-

cumstances involved in the conducting of gambling

at the Kennewick Social Club apparently on the

theory that the admission of such evidence was a

question for the jury ("It is extremely fragmentary,

the testimony so far, and also it is very hotly dis-

puted as to whether the income went to the Bate-

mans or not. Of course, that is a matter for the

jury, I presume." (Tr. 453) Defendants objected to

this evidence and, at several junctures, moved to

strike such testimony. (Tr. 599, 1078) We submit that

the question was one of law for the Court, not the

jury, to decide and this testimony should not have

been permitted until a foundation had been laid con-

necting each defendant with the income produced

at the Club.

The Court refused to give Requested Instruction

No. 35 to the effect there was no proof of taxable

income derived by defendants, or either of them, from

the Club. (Tr. 55, 1128)
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The attempted "tie in" of the defendants to the

gambling was three-fold, first, because 'Charles was

president of the corporation, second, because out of

the thousands of checks cashed at the hotel and

tavern, one was written by a man who gambled and

third, by speculative accounting procedures. All three

attempts failed.

1. It is elementary law that a corporation is a

separate legal entity wholly divorced from the in-

dividual members and officers in the absence of a

showing that the corporation is a fraudulent scheme

of an individual. No such showing appears. Further,

Wallace had no connection with the Club except as

a social member. Neither brother gambled or ex-

hibited any proprietory interest in the Club. (Tr. 306,

393, 394, 396, 397)

2. It is equally elementary that one does not en-

gage in gambling or receive income therefrom be-

cause he cashes a check originally written to pay a

gambling debt. If John Jones cashes a check at a

bank and uses the cash to gamble, is the bank re-

sponsible? Yet the trial court allowed such evidence

here (allowing the jury to speculate).

Crawford: "I made out a few checks at the Ken-

newick Club.

Q. For gambling? A. Yes. * * *

Sherwood: "You don't know how this check may
have reached Charles W. Bateman's account, do you?

A. No, I don't.
* * *
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"Q. Did you see them (defendants) do anything

that indicated that they had any proprietory interest

in the place? A. No, I can't say that I did." (Tr. 364-

349)

The prosecutor argued vigorously to the jury that

the check was income received by Charles Bateman

from the Club, to the extreme prejudice of the de-

fendants. (Tr. 1091, 1092, 1093, 600-602)

3. From an accounting standpoint, nothing be-

yond speculative conclusions could be reached. (Tr.

1010) One searches the record in vain for anything

concrete.

That the trial court was doubtful is seen from his

comment at the conclusion of the Government's case

:

«* * * j don't think that the ground is too secure

here from the Government's standpoint, but I am
going to deny the motion (To strike the evidence on

gambling) at this time. * * *" (Tr. 608)

This error was aggravated by refusal of the Court

to give the cautionary instruction limiting the effect

of acts and declarations out of the presence of de-

fendants. (See Specification No. 6JC, Br. p. 25). This

was particularly prejudicial to Wallace Bateman, who
admittedly had nothing to do with the Club manage-

ment. (Tr. 448, 453, 457, 464-468, 483)

U. S. v. Haupt, 136 F. (2d) 661 (C. A. 7)

Assuming the Court did not err in admitting the

evidence on condition that it be connected up to
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either or both defendants, (Tr. 294) this evidence

of gambling activities should have been stricken when

the evidence showed no taxable income derived by

defendants, or either of them, from Club sources.

The jury was allowed to hear all the prejudicial evi-

dence about the Club, with unnecessary and untrue

imputations against defendants and public officials,

which was bound to let the jury feel that the prosecu-

tion and the Court believed the defendants guilty

of running the Club for their own profit without

evidence to support that view.

See, Sang Soon Sur v. U. S., 167 F. (2d) 431 (C.

A. 9)

5. 1941 Partnership Financial Statement

Introduction of Exhibit 50, the 1941 partnership

financial statement was prejudicial error, since it

was immaterial, being too remote in point of time

and particularly because it was used in an attempt

to impeach Charles on his testimony that he had

$16,000 of personal money in the Pendleton bank in

1946 which had been in his possession prior to the date

of the financial statement. (Tr. 751)

Even after the prosecutor knew it was a partner-

ship statement not intended to refer to separately

owned property of defendants, he offered Exhibit

50 (Tr. 689) and then "personally discredited"

Charles (and by implication, Wallace, who also gave

the partnership statement, Ex. 50) by asking the

banker, Tweet, a character witness, the following

question:
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"Q. Mr. Tweet, what would you say about a
customer that gave you a false financial state-

ment, would you still say his character was good
for honesty?" (Tr. 752)

This question alone was prejudice under the doc-

trine of State v. Cyr, 40 Wn. (2d) 840, 246 P. (2d)

480.

See, State v. DeGaston, 1 Wn. (2d) 93, 98, 95 P.

(2d) 410

Also, 28 University of Washington Law Review
238 for note on State v. Cyr.

"Since the whole inquiry * * * is calculated to

ascertain the general talk of people about defend-
ant, rather than the witness' own knowledge
of him, the form of inquiry, 'Have you heard?'
has general approval, and 'Do you know?' is not
allowed. * * * it is not the man that he is, but the
name that he has which is put in issue."

(Quoting Justice Jackson in Michelson v. U. S.,

335 U.S. 469, 482, 97 L. Ed. 294, 73 S. Ct. 373.

Can we say the denunciation of defendants as "dis-

honest" and as guilty of giving a false financial state-

ment (a separate and serious crime) did not prejudice

defendants under all the circumstances of this case?

This was plain error of a serious nature.

Boyer v. U. S., 132 F. (2d) 12 (C. A. D. C.)
State v. Sexsmith, 186 Wash. 345, 57 P. (2d) 1249.

State v. DeGaston, 1 Wn. (2d) 93, 95 P. (2d) 410.

State v. Devlin, 145 Wash. 44, 258 Pac. 826.

6. The Motion for New Trial.

The Motion for New Trial was based upon many
grounds, many of which have already been dealt with

above. A few additional grounds merit consideration.
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(a) Isham, an electrician, given to alcohol and

posing as a "tax consultant" (Tr. 172, 173, 175-184;

201-203; 236-239; 865-872; 880, 1073) made out the

1945 and 1946 returns of defendants. (Tr. 155, 160;

Exs. 2-10)

The Court allowed limited inquiry into his incom-

petency as a tax advisor and on the issue of his addic-

tion to alcohol. (Tr. 223-230)

The right of full cross-examination and, also, the

right to prove by their own witnesses, the incompe-

tency of their tax consultant to prepare their returns

was necessary to prove that defendants acted in good

faith and not corruptly in filing erroneous returns.

The Courts have held, and this Court particularly,

that, the right to prove facts tending to prove good

faith should be liberally extended.

"* * * The defendants were entitled to show any-
thing that might have a tendency to demonstrate,
however slight such demonstration might be, that
they were honest and not dishonest persons in

their dealings with the government. * * *"

Heindel v. U. S., 150 F. (2d) 493, 497 (C. A. 6)

U. S. v. Wicoff, 187 F. (2d) 886 (C. A. 7)

"* * * he may, within rational rights, "buttress
such statement with testimony of relevant cir-

cumstances, including conversations had with
third persons or statements made by them, tend-
ing to support his statement * * *"

Haigler v. U. S., 172 F. (2d) 986 (C. A. 10).

Defendants sought to show their mistaken reliance

upon Isham. Curtailment of cross-examination and

rejection of evidence on this issue was therefore
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critical from the standpoint of defendants striving

to prove honest motives.

Haigler v. U. S., 172 F. (2d) 986 (C. A. 10).

Olson v. U. S., 191 F. (2d) 985, 988 (C. A. 8).

U. S. v. Raub, 177 F. (2d) 312 (C. A. 7).

Understatement of income is alone insufficient

proof of willfulness.

Gaunt v. U. S., 184 F. (2d) 284, 290 (C. A. 1) ; cert,

den. 340 U. S. 917, 95 L. Ed. 662, 71 S. Ct. 116.

It, therefore, became important to allow freedom

to prove how the understatement was brought about

through Isham's carelessness. An example: (Tr. 239)

"Q. You were drinking with him? (1946 or
1947)

A. No sir, I was not. I went to the Eagles and
the man was drunk and

—

The Court: Well, you don't need to go into detail

about it. * * *"

"Cross-examination of a witness is a matter of
right. * * * Its permissible purposes * * * that the
jury may interpret his testimony in the light re-

flected upon it by knowledge of his environ-
ment * * .

Alford v. U.S., 282 U.S. 687, 75 L. Ed. 624, 51
S. Ct. 218.

Lurding v. U. S., 173 F. (2d) 419 (C. A. 6).

Dickson v. U. S., 182 F. (2d) 131 (C. A. 10).

In the latter case it was held error not to allow

cross-examination as to a conversation not even

touched upon in direct examination.
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"Q. Now you prepared the income tax of Mr.
Durocher in 1945? * * *

(Mr. Erickson objected)

"Mr. Sherwood: 1 offer to lay a foundation for
demonstrating the man's incompetence."

We then offered to show that Isham had prepared

erroneous returns for others in the same tax years,

leading to tax difficulties for the other taxpayers.

(Tr. 223)

This attempt at cross-examination went to try to

prove mistake in the returns of defendants instead

of willful fraud in their preparation as alleged by

the indictment. It was not solely an attempt to im-

peach Isham as the Court implied.

It was proper cross-examination on the paramount

issue of the trial, good faith! (Tr. 225-230)

U. S. v. Venuto, 182 (F. (2d) 519

Meeks v. U. S., 163 F. (2d) 598 (C. A. 9)

;

U. S. v. Cohen, 163 F. (2d) 667 (C. A. 3)

;

See, Barron & Holtzoff, Sec. 2183

"* * * In most cases, evidence involving the whole
moral character of the witness will be received

upon the reasonable theory that a man who is

addicted to vicious habits, or who is prone to

commit immoral acts, may be presumed to have
lost respect for truth * * * when it is to his

interest to do so."

State v. Jackson, 83 Wash. 514, 526; 145 Pac.
470 (Court's emphasis—quoting Underhill,

"Criminal Evidence" [2nd ed.] Sec. 237)

The distinction between "fraud" and "negligence"
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is borderline." That difference spells out criminal

or civil liability only. This points up the importance

of allowing freedom in searching for reasons for

occurrence of understatement in income growing out

of reliance on a supposed tax consultant. (Tr. 751)

See, William E. Mitchell, 40 B. T. A. 424, 118 F.

(2d) 308 (C. A. 5)

In Harold B. Franklin, 34 B. T. A. 927, the taxpayer

omitted $42,500 from his return. His secretary made

out the return. The error was not discovered until

the taxpayer volunteered the information just as in

our case. This was held to be negligence, not fraud.

Inland Freight Lines v. U. S., 191 F. (2d) 313

6(b), 6(f) (3) and 7—The 1944 Tax Return.

These specifications all relating to the use of the

1944 income tax return and evidence relating there-

to, will be presented together. (Tr. 63, 1118, 1125,

1126, 1129, 1130)

The photostatic copy of the 1944 return (Exhibit

No. 1) was admitted over objection that no proper

foundation was laid for its admission. Evidence relat-

ed thereto was likewise repeatedly objected to. (Tr.

134-138; 431-432; 546, 550, 551, 553, 565, 566, 693,

890-892; 248, 249)

The copy of the return was brought into court by

Agent Williams who expressed a belief it was a true

copy of the original which, he understood, had been

destroyed. Williams was content to say it was a true

copy because he had once seen the original and be-

cause the photostatic copy (Ex. No. 1) apparently
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bore the stamp of the Collector's office. One Burdick

of the Collector's office, who did not have personal

charge of Exhibit 1 in the Collector's office, also at-

tempted to authenticate the document as a full and

true copy of the destroyed original. He admitted he

had never seen the original; that he didn't bring

Exhibit No. 1 to the Court. (Tr. 145) Williams stated

he didn't see the photostatic copy made. (Tr. 431, 530)

The Exhibit was admitted on the theory it proved

intent. The 1944 return showed understatement of

wheat income only. (Tr. 552) At most, this Exhibit

and testimony as to understatement of wheat income

should have been limited to the year 1945 because

there was no shortage of farm income in 1946.

This limitation on the effect of the 1944 return

was sought in the form of Requested Instruction 48

and 49 and denied to the prejudice of defendants.

The effect of this proof was to allow the jury to be-

lieve the defendants were guilty of fraud in 1944

without any evidence that the understatement of

wheat income in the return was willful.

Before offering the evidence, a foundation should

have been laid to establish both the authenticity of

Exhibit No. 1 and that the understatement was will-

ful. Its admission without proper identification was

error, prejudicial in nature.

Nicola v. U. S., 72 F. (2d) 780

Kempe v. U. S., 151 F. (2d) 680 (C. A. 8)

6(c) and 6(f) (5)—The Summary Exhibit

The Court admitted and allowed copies of Exhibit

52, a lengthy summary to be handed to each juror
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while two Government agents testified to conclu-

sions therefrom. The exhibit was not entirely based

on the evidence in the record and was an arbitrary-

attempt to reconstruct income of the defendants al-

though the books and records had largely been de-

stroyed in the 1948 hotel fire. (Tr. 412)

Objections were repeatedly made to this evidence

on the ground of immateriality, lack of foundation,

hearsay and nonexpertness of Williams and Des-

chenes, who prepared and testified to the summary.

(Tr. 468)

This was error.

Wilkes v. U. S., 80 F. (2d) 285 (C. A. 9)

U. S. v. Ven'uto, 182 F. (2d) 519 (C. A. 3)

Greenbaum v. U. S., 80 F. (2d) 113 (C. A. 9)

U.S. v. Ward, 169 F. (2d) 460 (C. A. 3)

This error was more serious because the Court re-

fused to give at that juncture the cautionary instruc-

tion as to acts and declarations out of the presence

of the respective defendants. (Tr. 468)

Also, the error was not softened by the giving of

the usual instructions as to the weight to be given

testimony of Government officers. Defendants, hav-

ing in mind that jurors are sometimes overimpressed

with testimony of Government agents, presented their

Requested Instruction No. 18 which was not given by

the Court. (Tr. 45, 1127) This request (No. 18) states

the law and, we submit, it was error not to give it

in view of the great emphasis placed upon the evi-

dence given by Government agents in this case, par-
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ticularly in relation to the summary. (Exhibit No.

52)

Exhibit No. 52 was based only in part on documents

in evidence and otherwise rests in the realm of con-

jucture, supposition and speculation. (Tr. 462-470;

448-459; 564, 1010)

"For the year 1946, Mr. Deschenes and myself
did not have available for our use the cancelled

checks of some of these bank accounts that the

Batemans had during that year, particularly * * *

the account of C. W. Bateman and the Hotel Ken-
newick accounts for the year 1945."

"Round figure" checks were arbitrarily eliminiated

as income. (Tr. 467)

Before Exhibit 52 was admitted, no foundation was

laid by testimony as to what evidence in the record

it was to be based upon. However, Williams did testi-

fy, rather unresponsively, at times, to his analysis

of the gambling transactions at the Kennewick Social

Club, the interviewing of the employees of the Club,

to interviews with the defendants and their wives

and employees. "We took all steps to determine those

factors" (understatement of income and "willful in-

tent" of defendants). (Tr. 440-449)

The summary assumed Charles' life savings were

income earned in 1945 and 1946. (Tr. 480, 520, 521,

563, 1002-1004, 1046, 1047, 1055)

The summary was offered for the purpose of prov-

ing the net income of the defendants in 1945 and 1946.

(Tr. 453, 463, 564)
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The Court admitted it on the assumption it was

"based upon substantially all the evidence in the rec-

ord." (Tr. 462)

Prepared jointly, no showing was made as to which

portions were "verified" by Williams and which were

prepared by Deschenes. (Tr. 471, 490, 491, 564)

Their computations "assumed" that at least

$104,290.00 in checks were cashed for third persons

through the C. W. Bateman account alone. (Tr. 474)

No eliminations were made for N. S. F. checks re-

deposited. (Tr. 515, 516) No eliminations were made

for loan repayments nor for return of capital ad-

vanced to the Club. (Tr. 517) No eliminations were

made of odd amounts taken out for cash. (Tr. 519)

There were also eliminations for transfers from

defendants' other bank accounts. (Tr. 474)

The summary, after making these eliminations

(some based merely on "round figures"), then "as-

sumes", as did the witnesses preparing the same, that

the gross income of taxpayers was a particular esti-

mated figure. (Tr. 475-483)

One of the agents testified:

"* * * Again, we eliminated all the items of de-

posit which did not appear to represent taxable
income." (Tr. 479) (Emphasis supplied)

The witnesses then drew the ultimate conclusion

for the jury by testifying to the supposed understate-

ments of income in each year and even to the actual

amount of income taxes unpaid. (Tr. 480-483) e.g.

"We found that they should have disclosed to the
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Government a tax liability of $54,043.00 * * * addi-

tional tax liability of $52,645.00." (Tr. 483) No elim-

inations were made for all expenditures. (Tr. 500)

Defendants moved to strike all this testimony which

was denied. (Tr. 483)

The computations were based upon joint returns

when calculations based upon filing of separate re-

turns would have indicated tax savings of thousands

of dollars. (Tr. 511, 512)

A certified public accountant, Defendants' witness

Olafson, testified as to the utter unreliability of Ex-

hibit No. 52. (Tr. 987 et seq.) He pointed out all of

the above inaccuracies. He testified that money from

fire loss should have been eliminated; (Tr. 988) that

over 99 percent of farm income was deposited in the

bank, reported or unreported on the return; (Tr. 999)

that there were proper eliminations not allowed in

Exhibit No. 52 of non-"round figure" withdrawals for

cash and pointed out examples; (Tr. 1001) also, N. S.

F. checks redeposited; (Tr. 1006) to the $10,727.92

mathematical error on the 1945 return; (Ex. 2, 3, 4;

Tr. 1007) to loans repaid and bad debt losses; (Tr.

1008) to failure to accurately compute the tax. (Tr.

1016; Ex. No. 75)

"By Mr. Leavy: * * * "Q. What is your opinion as

to the accuracy of determining gross income by
the method used by the Government Agents as

shown by Exhibit 52?

A. Well, I would say that the method was highly
speculative. * * * there are too many unknown
factors in the computation to come to a conclu-

sion. " (Tr. 1010, 1046)
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'Tern said you don't have a total of eliminations.

Is that because it is too speculative, you feel?

A. That's right.

Q. In 1946, you didn't even have the cancelled

checks, did you? A. That's right. (Tr. 1053)

In U.S. v. Caserta, 199 F. )2d) 905 (C.A.3), the

prosecutor offered full proof "negativing receipts

from non taxable sources such as gifts, inheritance

and so on."

Here, the contrary appears and the Court's ruling

on this evidence (Ex. No. 52) had the effect of de-

stroying, or impairing, the presumption of innocence

and "repealing" the "usual criminal law rule that

the burden throughout a criminal case is upon the

prosecution." This is not a civil case.

Kirsch v. U. S., 174 F. (2d) 595 (C. A. 8)

;

U. S. v. Caserta, 199 F. (2d) 905, at 907 (C. A. 3)

;

U. S. v. Fenwick, 177 F. (2d) 488 (C. A. 7).

Reconstruction by "bank deposit" method is per-

missible only when all eliminations are substantially

accounted for. Otherwise we offend the Caserta case

rule on burden of proof.

Also, where the Government proves a larger de-

ficiency than justified if proper eliminations were

all made, it is most prejudicial to the defendants to

force on them the burden of convincing the jury that

other eliminations should have been allowed.

As a practical matter, there is more likelihood a

jury will find the element of "willfulness" when a
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case is presented as the case at bar—where the prose-

cution seeks to magnify the alleged deficiency. If the

actual deficiency had been established by the Govern-

ment at the lower level, it is arguable that the jury

could have sustained our theory that the understate-

ments of income were not "willful."

See, U. S. v. Koppelman, 61 F. Supp. 1007

Simply stated: "* * * The bare fact, standing
alone, that a man has deposited a sum of money
in a bank would not prove that he owed income
tax on the amount. * * *"

"* * * My evidence shows that all of these deposits

were not income, but I do not know how much
was not, I have made no effort to find out. So I am
assuming that all are income and am casting the
burden on the defendant to show, if he can, how
much is not, or suffer the consequences. The lat-

ter procedure cannot be approved."

Kirsch v. U. S., 174 F. (2d) 595, 601 (C. A. 8)

Parenthetically, it is difficult to prove the facts

seven years after the events with books and records,

including many checks, unavailable to our defend-

ants, particularly when they relied upon incompe-

tent and unskilled bookkeepers and "tax consultant."

See, Bryan v. U. S., 175 F. (2d) 223, 224 (C. A. 5).

The loose investigation in this case, failing to

establish the eliminations, distinguishes this case from

Davena v. U. S., 198 F. (2d) 230 (C. A. 9).

See, Spriggs v. U.S., 198 F. (2d) 782 (C. A. 9).
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6. (d) Good Faith

The "good faith" defense of defendants required

proof of all facts and circumstances likely to en-

lighten the jury on this issue.

In fraud cases, circumstances before and after the

alleged fraudulent act are admissible.

It was defendants' position, thoroughly corrobo-

rated by Isham, the tax consultant who prepared the

returns, that they did not know they owed additional

taxes until April or May, 1950.

At that time Isham called the Deputy Collector

and from then on defendants sought to have their

taxes correctly computed and to pay what was due.

(Tr. 23, 25, 27, 192, 193)

The Government issued 90-day letters advising de-

fendants of deficiencies for 1945 on June 30, 1950.

(Tr. 945, Defs. Exhibits for Identification Nos. 67 and

68) This prompted Isham to advise defendants to pro-

test the deficiencies. Through Isham they employed

a reputable tax lawyer, Mr. Reha, to file petitions

in the Tax Court protesting the alleged deficiencies

of $4,841.17 against both Charles and Wallace. (Tr.

945)

The Commissioner of Internal Revenue then filed

answers to these petitions of defendants. (Exhibits

Nos. 69 and 70 for Identification)

During the testimony of witnesses Deschenes and
Williams it was developed that an effort had been

made to induce defendants to sign new waivers fur-
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ther extending the statute of limitations as to their

1945 taxes. (Tr. 192 )

To meet this testimony indicating failure to pay-

taxes, defendants sought to prove they, at that time,

and their tax advisors, felt they owed no additional

taxes—a clear cut indication of their good faith in-

tentions, and tending to disprove willful intent to

defraud. They offered their Petitions and the Govern-

ment's answer thereto and testimony explaining their

then intentions with regard to the 1945 tax return.

The Court refused to permit cross-examination or

to allow defense witnesses to testify on this crucial

issue and excluded the Tax Court petitions and an-

swers. (Tr. 545, 949)

Such exclusion had the effect of converting evi-

dence of understatement of income into willful eva-

sion of income taxes because it deprived defendants

of their right to prove honest intent.

"* * *
'Willfulness' can co-exist only with a spe-

cific intent to evade the tax statute." (Baiter

"Fraud Under Tax Law", p. 394, citing Hargrove
v. U. S., 67 F. (2d) 820 (C. A. 5)

There must exist something more than mere under-

statement of income to prove fraud.

Gaunt v. U.S., 184 F. )2d) 284, (C.A.I), cert,

den. 340 U. S. 917, 95 L. Ed. 662, 71 S. Ct. 116).

Thus, circumstantial evidence becomes important

in such a case.

Paschen v. U.S., 70 F. (2d) 491 (€. A. 7).

Lurding v. U. S., 191 F. (2d) 921 (C. A. 6).

Refusal to give Requested Instruction No. 58 was er-
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ror accentuated in the context of this case. (Br. p. 38)

In point here are such cases as Heindel v. U. S., 150

F. (2d) 493 (C. A. 6). There an amended return was

filed. The Government offered the amended return

but objected to counter evidence by defendants of

prompt payment of the tax to show good faith. In

principle, our case, on the issue under discussion, is

the same as defendants sought only to prove circum-

stances indicating that they, as late as June, 1950,

felt they did not owe all the deficiencies claimed

against them and sought a redetermination.

m* * * There were circumstances which bore both
on their honest purpose and upon their lack of it.

Final determination rested with the jury and the
defendants were entitled to whatever inference
might reasonably be drawn from the fact that
as soon as the error was discovered and con-
firmed they paid their taxes. * * *" (Emphasis
ours)

Heindel v. U. S., 150 F. (2d) 493, 497

If it be argued that defendants resisted payment
of the tax, the answer is that they did so under ad-

vice of their tax advisors under claim they did not

owe the taxes. It was for the jury, not for the Court,

to decide what their motives were in filing their

sworn petitions with the Tax Court asking that the

1945 tax be correctly determined. (Exhibits Nos. 67

and 68 for Identification)

In Haigler v. U. S., 172 F. (2d) 986, 987 (C. A. 10)

;

the court said a defendant "* * * may, within rational

rights, 'butress such statement with testimony of rele-

vant circumstances * * V n



68

6. (e) Improper Examination of Witness Owens

Harry Owens testified for the Government. (Tr.

314, Exs. 43 and 44; Br. p. 28;

The prosecutor sought and was permitted, over

objection of defendants, to cross-examine Owens al-

though it was not first established that he was either

hostile or that the prosecutor was "surprised." (Tr.

316)

In fact, the proof definitely proved the prosecutor

was not surprised but knew in advance what Owens

testimony would be because he had given a signed

statement to the Government. (Ex. 44; Tr. 336) which

delineated his knowledge of the Kennewick Social

Club.

The very fact the witness testified that the 'Club

was organized in the manner defendants testified and

that it was a sort of a community project and was

not for the purpose of providing income for the de-

fendants, made the cross-examination serious error.

To so allow the Government to try to impeach its

own witness virtually instructed the jury that Owens

had been caught lying which was not the fact. This

dramatic incident involving one of the critical issues

could not have been forgotten by the jury.

U. S. v. Sherman, 171 F. (2d) 619 (C. A. 2)

The Washington rule as to impeachment of a

party's own witness has only recently been restated.

"Two prerequisites to impeachment of one's own
witness are (1) surprise and (2) prejudicial and
harmful testimony, (citing cases) It is not enough
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to claim surprise ; there must be surprise. Young
v. United States, 97 F. (2d) 200, (C.A.5), 117

A.L.R. 316. (1938)."

State v. Thome, 143 Wash. Dec. 43, 44

See Kuhn v. U. S., 24 F. (2d) 910 (C. A. 9).

The purpose of impeaching one's own witness is to

" 'annul and not to substitute their testimony/ "

Young v. U. S., 97 F. (2d) 200, 295 (C. A. 5), 117
A.L.R. 316.

Bearing in mind the purpose of impeaching one's

own witness is merely to eliminate from the jury's

minds "any positive adverse effect which might have

been created by the testimony which has surprised

the offeror", (Young's Case, 97 F. (2d) 200, 205) let

us see what happened in the case at bar:

"Q. Did you have any conversation with Charles
Bateman about the necessity for incorporating
this Club. A. No.

Q. On July 10, 1951, did you have a conversa-
tion with Mr. Jack Williams here and Mr. Des-
chenes in which you related to them that Mr.
Bateman asked you

—

Mr. Sherwood: Object to that as an attempt to

cross-examine his own witness and to impeach
him and the mere asking of the question will be
improper. Cross-examining his own witness."
(Tr. 316)

Later, the Court allowed the following prejudicial

question, wholly inconsistent with the witness's sign-

ed statement in the hands of the prosecutor, (Ex. 44)

thus excluding the element of surprise, to be pro-

pounded to the witness:
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"Q. * * * I will ask you, Mr. Owens, if on July

10, 1951, at Kennewick, you did not make a state-

ment * * * that Bateman intended to operate

club rooms in the basement of the Kennewick
Hotel and that Bateman explained that the card
games and other gambling would be conducted,

and that the county law enforcement officers

would not permit the place to operate unless

it did so as a club and that some of the in-

corporators of the Club must be respectable busi-

ness men located in Kennewick, and Bateman
then asked you if he could use your name as an
incorporator and you agreed to it, although
you had no desire to participate in the Club and
agreed to be an incorporator simply as an act

of friendship to Bateman? Did you tell these

men that?

A. I did, except the part where it states that

Bateman said that this was being organized for

a gambling club and that it had to be organized
that way to get by the county officers. I did not
make that statement.

,,

Q. What statement did you make to these men?

A. I made almost the identical statement to them
as I have made here this afternoon; that I was
asked by Bateman if I would be one of the direc-

tors for the incorporation of this social club.

Q. Did you tell these men that Bateman told

you that gambling would be conducted in the
basement?

A. I didn't tell them that.

Q. Did you tell these men that the county law
enforcement officers would not permit gambling
unless there was a club incorporated?

A. I did not." (Tr. 332, 333)

Then, Exhibits 43 and 44, the first a statement

which the witness refused to sign as incorrect, and
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the other, a statement signed by Owens and placed

in the agent's hands before the trial, were introduced.

This maneuver by the prosecutor constituted mis-

conduct for he was forwarned by the witness' own

written statement and by defendants' objection to

cross-examination and impeachment of Owens.

Nevertheless, not for the purpose of eliminating

the adverse effect of any testimony given by Owens,

but for the obviously sole purpose of getting preju-

dicial hearsay before the jury, the prosecutor asked

the damaging questions, knowing in advance what

the answers would be ! How unfair can a prosecutor

become?

Berger v. U. S., 295 U. S. 78, 79 I. Ed. 1314, 55
5. Ct. 629

There was no instruction limiting the effect of

this evidence as in State v. Fliehman, 35 Wn. (2d)

243, 212 P. (2d) 794 and in Culwell v. U. S., 194 F. (2d)

808 (C. A. 5), and in the Young case (supra) thus

magnifying the error.

"It would seem that under the circumstances of
the present case such an instruction should have
been given."

State v. Thome, 143 Wash. Dec. 43.

6. (f) (1). Erroneous Instruction on Intent.

The Court instructed, we believe erroneously and

prejudicially, on the matter of the elements of wil-

fulness and good faith, confusing the jury. After

defining "wilfulness", the Court neutralized that in-

struction by instructing as follows:
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"* * * You must, therefore, determine the motive,

purpose and intent from the testimony which has
been presented, and you will consider all the cir-

cumstances disclosed by the evidence, bearing
in mind that the law presumes that every man in-

tends the natural and probable consequences of

his own voluntary acts * * * The mere fact that

there was a mathematical error in computation
made by the accountant did not mean that the
taxpayers did not act wilfully with respect to

these tax returns." (Tr. 1106, 1107, 1123, 1124)

This type of instruction has been held to be preju-

dicial error.

"* * * Further, the court, after telling the jury
that the attempt to defeat and evade the tax must
be wilfully and intentionally done, charged as
follows

:

The presumption is that a person intends the

natural consequences of his acts, and the natural
presumption would be if a person consciously,

knowingly or intentionally did not set up his

income and thereby the government was cheated
or defrauded of taxes, that he intended to defeat
the tax/ * * *

"We think the exception was good and the giving
of this charge was prejudicial error. The intent

involved in this offense is not inherent in the

act itself, but is a specific intent involving bad
purpose and evil motive and that specific intent

must be proved by or clearly inferred from the
evidence."

Wardlaw v. U. S., 203 F. (2d) 884, 887 (C. A. 5)

t

See, Haigler v. U. S., 172 F. (2d) 986 (C. A. 10),

for a similar instruction held bad.

"We think presumptive intent has no place in

this case. A conclusive presumption which testi-

mony could not overthrow would effectively elim-
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inate intent as an ingredient of the offense. A
presumption which would permit but not require

the jury to assume intent from an isolated fact

would prejudge a conclusion which the jury-

should reach of its own volition."

Morissette v. U. S., 342 U. S. 246, 275, 72 S. Ct.

240, 96 L. Ed. 180, 197

Samuels v. U. S., 169 F. (2d) 787 (C. A. 9)

This Court in Hubbard v. U. S., 79 F. (2d) 850, 853

(C. A. 9) reached this question, saying:

"* * * An intent to defraud cannot be presumed
from an unlawful act which does not naturally be-

speak fraud * * * The color of the act determines
the complexion of the intent only in those situa-

tions where common experience has found a re-

liable correlation between a particular act and a
corresponding intent."

Here the error was made more confusing by the

reference of the court to mathematical error as "no

defense."

6. (f) (9). Circumstantial Evidence

Likewise, the court refused to give Requested In-

struction No. 58 in the matter of circumstantial evi-

dence. This aggravated the errors in the instruction

in which the court "presumed" guilt by mere filing

of an erroneous return and eliminated consideration

of "mathematical errors" as indicative of lack of in-

tent to defraud. (Tr. 68, 1131, 1132)

Cf. U. S. v. Maghinang, 111 F. Supp. 760

6. (f) (2). The Character of the Testimony.

Also, at this point we present the matter of the

Court's instruction to the effect that the presump-

ion every witness tells the truth is to be qualified or
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repelled by reason of "the character of the testimony."

(Tr. 1124, 1125) This, we do not believe, is the rule,

even though the Court has the right to comment on

the evidence.

This was more than a comment on evidence. It

was a direction that the measure of truth was the

particular quality of the testimony with no definition

of the meaning of the phrase. It was incomprehensible

and confusing, at least, when read with the portion

of the instruction preceding that qualifying phrase.

6. (f) (4). Understatement of Income

Not Evidence of Guilt.

Likewise, in this connection, the Court refused Re-

quested Instruction No. 4 to the effect that mere ad-

missions of defendants of understatements of income

is alone no evidence of guilt. (Tr. 37, 1137)

This request should have been given and it en-

hanced the error of the Courts instruction on the

matter of "presumed intent" derived from a mere

act, i.e. the filing of a return understating income.

While proof of understatement, as the trial court

said at the time defendants excepted to its refusal to

give Request No. 4, is an element of the proof, the

admission of understatement should not be taken

as proof of fraudulent intent in a case where it is

claimed the understatement arose out of error and

carelessness and not through deliberate design.

Conduct after the filing of a return claimed to be

fraudulent is certainly admissible when the Govern-
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merit offers proof as in this case, of conduct during

the investigation from which it asked the jury to

find evil intent.

See, W. D. Collins, 7 B.T.A. 913

H. C. Lister, 18 B.T.A. 699

Harold B. Franklin, 34 B.T.A. 927

There must be something more proved than ad-

mission of understatement before an issue of fraud

can be presented to a jury. Therefore, it was error

to refuse Request No. 4.

6. (g). Motion for Acquittal

A Motion for Acquittal presents questions (1) suf-

ficiency of evidence and (2) existence or non-exist-

ence of reasonable doubt, as a matter of law.

U.S. v. Perplies, 165 F. (2d) 874 (C. A. 7).

U. S. v. Fenwick, 177 F. (2d) 488 (C. A. 7).

On such a Motion, the Court must consider all the

evidence, not that relied upon by the Government.

U. S. v. Gasomiser Corp., 7 F. R. D. 712

U. S. v. Fenwick, 177 F. (2d) 488 (C. A. 7).

The Court will look to circumstances, including de-

fendants theory, for a hypothesis of innocence.

U. S. v. Gasomiser Corp., 7 F. R. D. 712

Lurding v. U.S., 179 F. (2d) 419 (€. A. 9).

Garland v. U.S., 182 F. (2d) 801 (C. A. 4).

St. Louis Dairy Co. v. U.S., 178 F. (2d) 363 (C.
A. 8) ; cert. den. 339 U. S. 942, 946 L. Ed. 1358, 70
S. Ct. 794.
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Acquittal should be directed when reasonable minds

cannot differ on existence of a reasonable doubt.

Karn v. U. S. 158 F. (2d) 568 (C. A. 9).

In our case there were absent the "badges of fraud"

usually found in tax evasion cases such as false rec-

ords, concealment of records, wilful destruction of

records, dummy bank accounts, failure to bank in-

come, use of assumed names, secreting income from

employees and strangers padding of expenses and the

like.

Charles and Wallace banked virtually all their

money under their own names, employed a lawyer,

Reha, and accountants to assist in determining what

was due and cooperated fully at all stages of the in-

vestigation. They did not act like guilty men.

U. S. v. Augustine, 189 F. (2d) 587 (C. A. 3).

Kirsch v. U.S., 174 F.(2d) 595 (C. A. 3).

U.S. v. Venuto, 182 F. (2d) 519 (C.A.3).

It is significant that all the wheat was sold in the

names of defendants in their own community to one

dealer and that it was sold in defendants' name and

proceeds banked. In 1946 the farm income was over-

reported in the tax return! (Tr. 492-493)

In 1945 small items of farm income like eggs sold

and the like were not banked but were nevertheless

reported on the return. (Tr. 994)

Defendants were not accused of overstating ex-

penses, a frequent device in tax evasion cases. (Tr.

1109)
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Mrs. Kinney made up all but two of hundreds of

deposit slips. (Tr. 413)

Then, the Government's own witnesses admitted

the cooperation of defendants. Their cooperation in-

dicated honesty, lending force to their contention

from first to last their plight was due to ignorance

and carelessness and not to corrupt motives. (Tr.

506, 507, 562, 567, 577, 203, 671-683; Ex. 16)

Critical reading of the testimony reveals nothing

which cannot be explained upon a basis of a reason-

able hypothesis of the innocence of both defendants.

If defendants desired to evade taxes would they

have employed a complete stranger, Isham, to pre-

pare the fraudulent returns? Would they have per-

mitted not one, but many employees and third parties

to become familiar with the extent and nature of

the income sought to be secreted from the Govern-

ment?

The jury found verdicts against them but the evi-

dence does not sustain those verdicts. They were,

it is reasonable to assume, brought about because

the understatement of income in the returns was

substantial, because the evidence of gambling was
misinterpreted as giving rise to huge sums and to

the aura of prejudice which, unfortunately, surround-

ed the trial, as shown by the record, e.g. the giving

out by the prosecutor of a quotation alluding to de-

fendants as involved in "rackets", the unfair cross-

examination of Tweet and Owens, and the vicious

statement about 1947, 1948 and 1949 returns. (Tr. 127-

133)



78

"Q. He instructed Mrs. Kinney to look up the

information that you needed? A. Yes.

Q. Did Mrs. Kinney thereafter produce that in-

formation for you? A. Yes, she did. (Tr. 202)

"Q. Those books were kept by Mrs. Kinney,
were they not- A. That's right.

Q. * * * from your knowledge of Charlie Bate-
man, he couldn't keep a set of books?

A. I doubt it.

Q. Why * * *?

A. Well, he seemed to be ignorant on it." (Tr.

188)

"Q. In your entire work on this case, have you
found the Bateman brothers themselves to be
cooperative?

A. Well, they were cooperative to—pretty fairly

well, pretty well." (Tr. 576)

CONCLUSION

Guilty or not guilty, the defendants did not have a

fair trial. It may be, as usual, argued that particular

errors were, alone, not prejudicial. But the cumula-

tive effect of all the errors and unfairness combined

with an instruction that, in effect, presumes a guilty

intent, followed by an able oration about gambling,

was sufficient to bring about the verdicts.

As the Supreme Court has said:

"This must take account of what the error meant
to them (jury) not singled out and standing alone,

but in relation to all else that happened. * * *

"But if one cannot say, with fair assurance, after

pondering all that happened without stripping the

erroneous action from the whole, that the judg-
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ment was not substantially swayed by the error,

it is impossible to conclude that substantial rights

were not affected * * * if * * * one is left in grave
doubt, the conviction cannot stand."

Kotteakos v. U. S„ 328 U. S. 750, 90 L. Ed.
1557, 1566, 1567.

U. S. v. Stoehr, 100 F. Supp. 143.

It is easy for the prosecutor, with all the prestige

of the Government behind him, to "get a verdict"

under such circumstances.

Berger v. U. S., 295 U. S. 78, 79 L. Ed. 1314, 55
S. Ct. 629

Add to all the errors the one growing out of the

Court's instruction on "presumptive intent", (Brief

pp. 71, 72) then we have here demonstrated a clear

showing which warrants the invoking the rule of

plain error affecting "substantial rights" of defend-

ants.

28 U. S. C. A. Sec. 2111.

Respectfully submitted,

JAMES LEAVY
CAMERON SHERWOOD
ROBERT A. COMFORT

Attorneys for Appellants.
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APPENDIX

Examples of Court Rulings on Evidence

1. Objection that the question is argumentative:

Defense Question.

"In other words, you feel

that as a Revenue Special

Agent, it is proper for
you to secure all of the

data that the taxpayer
cooperates with you and
gives you, that it is prop-
er for you to take all that
data and then to secrete

any items you want to

out of it and then pretend
that you have returned
all of the papers back to

the taxpayer?"

No objection was made
but the 'Court said: "I

think that is an argu-
mentative question, I will

sustain the objection to

it." (Tr. 535)
'

2. Objection that the question is leading.

Prosecution Question.

(To an accountant) "And
if somebody comes to you
with the income and ex-

penses written down on
a sheet of paper and a
substantial number of

items and checks are o-

mitted and they don't

bring any verification in,

you are going to make a
mistake in that return?"
(Tr. 1051)

Objection overruled.

Defense Question.

"And did you charge that

to the club, those pay-
ments on the I.O.U/s?
(Tr. 644)

No objection was made
but the Court said: "That
is a leading question.***
Let the witness (defend-
ant Charles Bateman) te-

stify." (Tr. 644)

Prosecution Question.

"I will ask you whether
or not you knew that he
was a gambler?" (Tr.

291) (After the Govern-
ment witness had already
testified he did not know
"his" occupation.)

Objection overruled.



B.

3. Objection that the question is outside the scope of

the direct examination.

Defense Question.

"Did you secure any in-

formation from them
(police officers) with
respect to Mr. Isham, his

ability and reputation?"

(485) The witness had
testified on direct to talk-

ing to police officers in

his investigation (Tr.

483).

Objection sustained.

Prosecution Question.

"Did you make any in-

vestigation of the activi-

ties of the Kennewick
Social Club?" (Tr. 1035)
The witness was an ac-

countant who had testi-

fied as an expert solely

to accounting matters
and had not testified to

the making of any kind
of investigations.

Objection overruled.

4. Objection based on hearsay rule.

Defense Question. Prosecution Question.

"Who put him in as pres-

ident of the Club?" (No
objection was made but
the Court said: "Does he
know?" (Tr. 887)

Defense Question.

"With intent to defraud
the Government?

Mr. Erickson: We are go-

ing into a general policy

followed by other crim-
inals in other types of

cases.

The Court: Well, I will

permit him to answer.

Mr . Sherwood: I object

to counsePs statement
about other criminals

"Why do you fix the date
of June 7th?" "The
Witness: Ready for me
to answer? Mr. Leavy:
Object, your Honor, un-
less he can fix it from
his own knowledge and
not based upon hearsay.

The Court: Well, I have
to assume when a ques-

tion is asked that it will

be from his own knowl-
edge, unless the contrary

appears. A. Well, per-

haps I can answer it in a

different way.

The Court: Yes.

A. By examining the of-

ficial files in the Bureau
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and ask that the jury be of Internal Revenue, I

instructed to disregard fix the date as having
counsel's remarks. been June 7, 1948. (he

m, n . itt ii •* .I, was not the custodian of
The Court: Well, if there

th records\

was any implication, I am '

sure none was intended, Mr. Leavy: We move,
but it will be disregarded. then, Your Honor, that

I think the jury will stick the answer be stricken

to the evidence. (Empha- as being based upon hear-

sis supplied—Tr. 492, 500, say entirely.

503) The Court: I will deny
the Motion." (Tr. 432-

434)

Examples of Court's Intervention

"Q. What about the signature on the checks?

The Court: If this witness didn't get these checks

in connection with the preparation of the returns, I

don't think this is proper cross-examination. I will

sustain the objection. (There was none.)

Mr. Sherwood: Of course, you are assuming the

truth of the witness' statement. We contend that he

did have them.

The Court: Well, I have to take his statement for

it until the contrary appears." (Tr. 209, 210) (i.e. Can-

not cross examine a witness.)

"Q. Mr. Isham you were not very well in 1945

and 1946?

The Court: Is that a statement or a question?

Mr. Sherwood: I am asking him.

The Court: Oh." (Tr. 235)



D.

"Q. (Of a witness who helped Thompson remodel

or construct the Club quarters) Do you know that

Mr. Thompson at one stage in the construction period

ran out of funds and came to Mr. Bateman and ad-

vised Mr. Bateman that he was out of funds to con-

struct the club? (The witness was then being paid

by Thompson for his work.)

The Court: How could he possibly know that, Mr.

Sherwood? You don't know that, of course, do you?

A. No, I do not.

Mr. Sherwood: Well, I thought he might have.

The Court: Well, no, of course, he wouldn't know

that. Try to confine your cross examination to what

the witness can answer, please." (Tr. 383)

"Q. Were you instructed by Charles Bateman to

submit to Mr. Isham all the information in your

possession and knowledge?

The Court: This is going far beyond the scope of

the direct, if you wish to object to it." (Tr. 412)

(On direct, the witness had testified that in 1945

and 1946 she kept the books for the hotel.)

After the defense had been objecting that the revenue

agent, instead of answering questions, was making

long, time consuming speeches (see Tr. 523) the

Court, in the presence of the jury, impliedly blamed

defense cousel saying:

"* * * This trial is taking long enough without
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spending an hour looking through the files here.

Mr. Leavy: That wasn't my point, Your Honor.

In his not answering my question, in going on with

this other, I think if he is going to raise it, then we
can—

.

The Court: How long will it take you to get the

correspondence?

The Witness: Well, I would hope to be able to do

it in 15 minutes.

Mr. Leavy: I will go on, then, we will pick it up

later.

The Court: If you wish to take the time I can hold

court all day Saturday. I will have to if you take

too much time.

Mr. Leavy: I was trying to hold it down, Your

Honor." (Tr. 524)

"A. Roy Thompson. He ran out, and so the boys,

then they went and organized and got Mr.—they went

around and talked amongst themselves, I guess, and

then they come to me

—

The Court: That is obviously hearsay. [We see no

hearsay].

Q. (By Mr. Sherwood) : Well, tell what happened.

The Court: Tell what they did, they said to him,

or what he witnessed.

Mr. Sherwood: Yes.
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The Court: The same as any other witness, of

course, Mr. Sherwood, as you know." (Tr. 646) [The

witness was one of the defendants.]

"A. (By defendant Charles Bateman who was up-

set by the Judge) Well, I don't know as I can tell

you.

The Court: You can tell what you did and what

you said and what people said to you, but, as you

have observed from days and days [this was the

fourth day] in this court room, the other witnesses

have not been permitted to see [say] what somebody

tells them. That is hearsay and you are not permitted

to do that, either. Go ahead and tell, in answer to

counsel's questions, what you did and what you said

and what people said to you, but leave out this gossip

and hearsay." (Emphasis ours—Tr. 647, 648—Wheth-

er the witness who had a third grade education under-

stood this instruction may be questioned.

"The Court: (in the absence of the jury) I will

permit you to show any and all mistakes that were

made or that you claim were made. I think it is going

too far afield to bring in a lot of witnesses here to

show the alleged incompetence of a man who is mak-

ing out a tax return for $15.00, ["the man" had testi-

fied he charged $15.00 for the 1945 returns and there-

after got $10.00 a month "to apply toward the re-

turn. "Tr. 231] and I ruled that way and I am telling

you that those people will not be permitted to testify.

I did permit you on cross-examination to go into that
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matter with him, [the court did not permit cross-ex-

amination on the matter and denied the offer of proof,

tr. 223 to 230] but I think it is collateral and that

you can't impeach him so far as cross-examination

is concerned, but are bound by his statements as to

those collateral matters, his dealings with other tax-

payers. [He made no statements by which we could

be bound and this issue of good faith is not collateral.

Tr. 223-230] That is the reason I was just making

this announcement. You can bring them if you wish,

but they won't be permitted to testify." (Tr. 462)
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JURISDICTION AND VENUE

This Court has jurisdiction of this case under the

provisions of Title 26, USCA, Sees. 3793(b)(1) and

145(b), and Title 28, USCA, Sec. 1291. Although the

indictment was returned in the Western District of



Washington, a transfer was effected to the Eastern

District of Washington under the provisions of Rule

21 of the Rules of Criminal Procedure.

ADDITIONAL STATEMENT OF THE CASE

A brief, simple statement of the facts involved

should be given the Court.

Count I of the indictment charged

:

"On or about and for some time prior to March
12, 1946, and at Tacoma and Kennewick, Wash-
ington, Charles Bateman and Wallace Bateman,

willfully and knowingly aided and assisted in and
counselled, procured and advised the preparation

and presentation to the Collector of Internal Rev-

enue for the Internal Revenue Collection District

of Washington, at Tacoma, of a false and fraudu-

lent Partnership Return of Income, of Bateman
Brothers, a partnership, for the calendar year

1945, in which said return it was represented that

the said partnership had incurred a loss in ordi-

nary net income in the sum of $3,393.63 for said

calendar year, whereas, as the said defendants

then and there well knew, the ordinary net in-

come of said partnership for the said calendar

year amounted to $89,403.99.

All in violation of 26 USC 2793(b) (1)
"

Counts II and III were individual charges against

Wallace and Charles Bateman, respectively, for falsi-

fying the partnership income mentioned in Count I

on their individual tax returns for the same year, 1945.



Both defendants were convicted for the 1945 viola-

tions.

Count IV of the indictment is a duplicate of Count

I as to the year 1946, charging both defendants. Counts

V and VI are individual charges against Charles and

Wallace Bateman, respectively.

Wallace was acquitted and Charles convicted on the

year 1946.

Charles Bateman operated the Hotel Kennewick,

which had a large-scale gambling operation in the base-

ment and, although Charles Bateman disclaimed any

ownership of the gambling operation or receiving any

profit therefrom, he hired and fired the employees

who operated the gambling parlor (Tr. 358). He re-

ceived the cigar box every morning which contained

the proceeds from the previous night's games (Tr. 400

and 650). He purchased the slot machines (Tr. 401)

and received the proceeds therefrom (Tr. 716). The

income he reported receiving from these slot machines

was very low, but no one else had access to them.

Charles Bateman kept no books on the club as such,

but the proceeds from the gambling club ended up in

the Hotel Kennewick account which was his account.

The gambling club was incorporated as a charitable,

benevolent, social club, but actually was formed solely

to get around and circumvent the state laws on gam-

bling (Tr. 630, PI. Ex. 42). Of the eight incorporators

of this so-called social, charitable and benevolent in-



stitution (Tr. 631), two, Harry Tracy and Roy Thomp-

son, were professional gamblers.

In addition, this defendant paid the gambling losses

of McWilliams (Tr. 643) and Rock Richmond (Tr.

644). He closed the club when the prosecutor demand-

ed and consulted no one, but ordered the closure on

his own initiative. He never called the officers or

members together for a meeting. He approved checks

given by gamblers to provide cash for them to partici-

pate in the games, and on one occasion the Govern-

ment traced a check given to participate in a gambling

game in this club directly into the bank account of the

Hotel Kennewick account owned by C. W. Bateman

(Tr. 346-348).

Inasmuch as income of the Hotel Kennewick account

was in question and the gambling income went into the

Hotel Kennewick account and the defendant at all

times claimed no income from gambling or connection

therewith, the trial court felt that the appellant

Charles Bateman 's connection with gambling in his

hotel, both financial and managerial, were material to

show a source of unreported income.

Wallace Bateman received an income of $52,944.41,

which was unreported for the year 1945. This was ad-

mitted by appellants' own accountant (Tr. 1043, PL
Ex.52).

The government accountants found an unreported

income from sources other than farm of $48,624.35 for

1945 (PI. Ex. 52). This figure was disputed by the
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appellants' accountant, Mr. Olafson, but be admitted

that there was some unreported non-farm income. (Tr.

1046).

In the year 1946, there is no claim made that the

farm income is not properly reported, but there ap-

pears to be $46,997.07 of unreported income from

sources other than farm according to the government

tax accountants, Williams and Deschenes (PL Ex. 52).

In this year the Pendleton, Oregon, bank account of

C. A. Bateman appears with a $16,000.00 cash deposit

in which C. W. Bateman gave a false residence ad-

dress and certain obsolete bank references to Taft,

California (Tr. 275-280). The appellant, Charles Bate-

man, or his accountants, never contended that all of

the 1946 income was reported.

Although the Batemans were partners during this

time, Charles concealed the Pendleton bank deposit

from his brother and his wife, according to appellants'

testimony (Tr. 690). Wallace never discussed busi-

ness with his brother as to whether they were making

or losing money on the farm or hotel and, in fact, just

discussed politics and the weather when they met (Tr.

896).

Wallace was acquitted of any connection with the

1946 returns as the agricultural income was correctly

reported for that year. Throughout this case, Wallace

operated the farm and Charles the hotel and its ad-

juncts.
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Inasmuch as the appellants admitted that a substan-

tial portion of the hotel income was unreported and

$52,944.41 of farm income was unreported on the 1945

schedules, the only question that remained for the jury

was the intent of each of the appellants at the time the

returns were prepared and signed by them.

The appellants' theory of the case, which they sub-

mitted to the jury, was that the Government was try-

ing the wrong man—to wit, that Don C. Isham, who

prepared the returns, was the culprit and they were

the innocent victims of an incompetent tax consultant.

The Government's theory of the case was that the ap-

pellants were guilty because they gave the tax con-

sultant false information to place on the returns and

the tax consultant merely received a nominal consid-

eration for the performance of a ministerial act, with-

out profit or gain to himself. The jury believed the

Government's theory of the case—that is, that the will-

ful intent emanated from the appellants, and the ap-

pellants would now like to have this court reverse this

decision because of certain errors which they allege

cropped up in the case and prevented them from hav-

ing a fair trial.

ARGUMENT IN SUPPORT OF JUDGMENT

Since the falsity of the returns was not in issue and

only the question of the taxpayers' intent at the time

the false returns were made was in issue, the question

for the jury to determine was not complex but very

simple. Appellants' counsel conducted a very skillful



defense and attempted to bring up many extraneous

issues which provoked much argument and at times

admonition from the trial court demanding that they

keep within certain prescribed bounds. Although the

only question for the jury to consider was the intent,

the trial consumed nine days.

Though the issue presented was very narrow, ap-

pellants' counsel submitted 58 requested instructions

to the court (Tr. 35-68). Appellants' counsel stated:

"We are amazed ourselves at the number of

them, vour Honor. We just kept shoving them
in" (Tr. 1080).

The court then suspended for a half day to consider

the requested instructions submitted by both sides,

and then came up with a very fair set of instructions

(Tr. 1100-1123). These instructions carefully pre-

served all the constitutional and statutory safeguards

for the rights of the accused. The elements of the

crime were discussed, presumptions of innocence dis-

cussed, reasonable doubt defined, character testimony

evaluated, intent and willfulness defined, and the tes-

timony as to gambling properly evaluated.

The exceptions to the instructions were very few

(Tr. 1123-1126), and will be discussed briefly:

1. The first exception is that the court erred when

he stated that the law presumes that every man in-

tends the natural and probable consequences of his

voluntary acts. Counsel contend that the court should

have added at that time that every man was presumed
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innocent, and argue that mentioning it some other

place in the instructions was inadequate. It is not be-

lieved that the order of phraseology in instructions

constitutes error if the instructions are complete.

2. The next exception is to the following:

"The mere fact that there was a mathematical
error in computation by the accountant does not

mean that the taxpayers did not act willfully with
respect to these returns" (Tr. 1124).

The above statement was a fair one, as mathematical

errors in addition and subtraction had been made on

the return, and the court merely pointed out that such

errors would not excuse the taxpayers if they other-

wise had a criminal intent.

3. The next exception (Tr. 1124) is to the follow-

ing; instruction

:

'.->

"You are the sole judges of what is the evidence

and of the credibility and the weight which is to

be given to the different witnesses who have testi-

fied upon this trial. A witness is presumed to

speak the truth. This presumption, however, may
be repelled by the manner in which he testified,

by the character of his testimony, or by his motives
or by contradictory evidence."

Counsel objects to the statement that the character of

the testimony may repel the presumption that it is

truthful. This case presents a good example of certain

witnesses giving testimony that sounded like fairy

tales. Some of this testimony was summarized by the

trial judge as follows:
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"I don't think the government should be bound
by the cross-examination, everything that was de-

veloped on cross-examination of these witnesses,

obviously very friendly and very favorable to the
defendants. If I ever saw a row of sitting duck
witnesses, these were it, these government wit-

nesses, from the sheriff down, who testified about
this social club. They were saying everything, ap-
parently, that defense counsel wanted them to say
on cross-examination. But I don't think the gov-
ernment is absolutely bound by that and, looking
at it in a fair and reasonable way, it seems to me
it would support the inference that some funds
came from here, at least unexplained" (Tr. 603).

The Government had to call many hostile witnesses,

including local law-enforcement officers, friends of the

taxpayers, etc., and certainly the jury was entitled to

use its experience and judgment in evaluating this

testimony.

The next exception (Tr. 1125) is that the court erred

in admitting evidence of the 1944 wheat income. The

law is well settled that in cases involving intent, such

as income tax cases, the admission of returns for for-

mer as well as later years is admissible to show intent.

Hanson v. United States, 186 F. 2d 61, and Johnson v.

United States, 318 U. S. 189, at 195. It was very im-

portant to the prosecution to show the 1944 income tax

return and its falsity, as the same character of fraud

which appeared in the returns charged in the indict-

ment counts appeared in the 1944 return, and this re-

turn was not prepared by the much maligned Isham
but was prepared by a local attorney.
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In addition, the appellants made certain exceptions

(Tr. 1126-1131) for failure to give some of their 58

requested instructions. Some of these are requests for

comments on the evidence and others have already been

given by the court in his charge.

The trial court exhibited an unusual amount of pa-

tience and consideration wholly beyond the call of

duty when he adjourned court at noon on Tuesday,

February 3, 1953, until the next day, during which

time he went over the requested instructions submitted

by taxpayers' counsel. The submission of so many

requests on such a narrow issue would be baffling and

confusing to any trial judge and would tend to lead

him into error and confusion rather than light and

understanding.

The practice of submitting such a myriad of instruc-

tions shortly before the conclusion of the case has been

condemned in vigorous language by the Court of Ap-

peals for the Second Circuit in the case of United

States v. Olweiss, 138 F. 2d 798, c. d. 321 U. S. 744.

In that case 54 requests, four less than the number

here, were submitted shortly before the conclusion of

the case. The Court of Appeals said that the trial

judge would be within his power to disregard all of

the requests when presented in such number and that

when asked in such quantity as these are often only

intended to confuse the judge.

Whatever the reason and the objective may have

been in this case for submitting such voluminous re-
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quests, the requests had the net effect of thwarting

rather than expediting justice. The trial judge is to

be commended for his careful and painstaking efforts,

in view of this chaos and confusion of requests, to sit

down and arrive at fair and understandable charges

for the jury.

ARGUMENT IN ANSWER TO APPELLANTS

1. Voluntary Disclosure

The appellants take the position that some time in

1950, two and one-half years before the indictment,

they made a voluntary disclosure and for that reason

the prosecution should be barred. Such a contention

on their part is not supported by the record. No con-

fession was ever made by them and still has not been.

Not until nearly the conclusion of the defense of this

case, during the cross-examination of Walter Olafson,

their accountant, did they definitely admit large spe-

cific amounts of unreported income. The taxpayers

wished to show throughout the case that they filed

suits in the tax court to settle their tax differences.

They never at any time showed, or offered to show,

that they filed amended returns showing a correct tax

or gave any confession or statement in any form indi-

cating a correct tax liability.

In any case the Government's investigation began

in 1948 (Tr. 105). The claimed disclosure was at-

tempted to be made in June, 1950 (Tr. 25).
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The case In re Liebster, 91 F. Supp. 814, cited by

appellants, is not in point because in that case investi-

gation had not commenced and a correct amended re-

turn had been filed before the defendant knew inves-

tigation had been commenced. Likewise the case of

United States v. Guerrina cited by appellants, 112 F.

Supp. 126, is not in point because in that case the in-

vestigators seized certain documents by trick and made

promises to the taxpayers.

The policy of voluntary disclosure is a Treasury

policy and not a Justice Department policy. Although

it has been held that voluntary disclosure does not

constitute a bar to prosecution (In re Application of

Henry Lustig Co., 67 F. Supp. 306), ethics would re-

quire a very careful scrutiny of any voluntary dis-

closure before prosecution was instituted, if a promise

of immunity were made.

The case of United States v. Lustig, 163 F. 2d 85,

c. d. 332 U. S. 775, is a leading case on voluntary dis-

closures and immunity. In that case a partial dis-

closure and even fraud were admitted to a revenue

agent. The court held that the disclosure was not com-

plete and that the investigation had begun and such

disclosure as there was at the time given was no bar

to prosecution. Also, the investigation began at the

time that the complaint was referred to the special

agent for investigation.

Appellants have never particularized what conduct

on their part amounted to a voluntary disclosure or
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what documents or amended returns they are referring

to which they claim constitute a full, fair and honest

report of their earnings for the years in question. It

is hoped that they will do so in their reply brief or

argument. We know of none.

2. The Challenge of Juror Dunlap

A contention is made that the court should have

sustained a challenge for cause as to juror Dunlap be-

cause of some disagreement in past years as to the

juror's friends and appellants' counsel (Tr. 92-95).

The juror said that he would decide the case on the

evidence and instructions, and stated he would be fair

to the taxpayer defendants and render an impartial

verdict. The court denied the challenge for cause (Tr.

95). The law in the State of Washington is that a liti-

gant must use all of his peremptory challenges before

he can show any prejudice arising from the retention

or selection of a particular juror in a case. State v.

Tharp, 142 Wn. Dec. 449 at 453.

Contrary to the statement in appellants' brief (p.

42), it is believed that the appellants still had a remain-

ing peremptory challenge (Tr. 95-96) as can be seen

from the following

:

"The Court: The defendant's tenth peremp-
tory challenge.

"Mr. Leavy: We will excuse Mrs. Deeper"
(Tr. 96).

It is submitted that juror Dunlap met all the tests

of a fair and conscientious juror.
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In 31 Am. Jur., par. 133 at p. 659, the following

statement is made

:

"Whether the juror's state of mind is such as

will prevent him from acting with entire imparti-

ality is ordinarily a matter that must be left large-

ly to the wise discretion of the trial court."

Certainly, from the juror's answers, there was no abuse

of discretion here.

3. The Prejudicial Conduct or the Prosecutor

a. Appellants contend that the prosecutor injected

serious prejudice into the ease by reference to the tax

years 1947, 1948, and 1949, when in his opening state-

ment to the jury, he stated that proof would be offered

of failure to report income for those years. Objection

was promptly made by the defense and the court sus-

tained the objection. The statement was expunged from

the record as to those years. It would be entirely proper

for the court to have permitted the prosecution to

prove fraudulent returns for those years, as well as

the former year 1944, to show the same scheme and

intent on the part of the taxpayers to evade the tax.

However, the issue was not pressed further.

The Supreme Court of the United States has held

that in income tax prosecutions based on fraud evi-

dence of subsequent as well as prior years can be re-

ceived to show the same scheme. Johnson v. United

States, 318 U. S. 189, at 195. The prosecution was pre-

pared to go into these years if the appellants and the

court were willing, but obviously the court desired to
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shorten the trial as much as possible and cannot be

criticized for doing everything within his power to

minimize the length of time required for a trial of this

kind in which the issue involved was so narrow. If an

error was made, it was made against the government

by the court's ruling of the exclusion of subsequent

years; and it was an error invited by appellants' coun-

sel, as a result of which they are in no position to claim

relief now.

b. Error is claimed that the prosecution and the

court unconsciously committed frequent errors tend-

ing to prejudice the appellants and deprive them of

a fair and impartial trial. Certain excerpts are made

from the record showing leading questions, references

to gambling and the lack of proof of the receipt by

the appellants of money from the gambling parlor and

certain newspaper articles about racketeers. In an-

swering these inquiries in the inverse order it could

be said that the court several times instructed the jury

not to read the newspapers and that the United States

Attorney had no power to control the stories appear-

ing in the newspapers as to the evidence in the case.

Appellants at no time requested the jury to be held

together.

There is much evidence in the case that the receipts

from the gambling parlor went directly into the Hotel

Kennewick account, which wTas the account of appel-

lant Charles Bateman. The testimony of R. N. Craw-

ford (Tr. 346) indicates that he gave a $200.00 check

for cash to proceed in a gambling game and that check
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ended up as a credit to the Hotel Kennewick account.

Then there is the testimony of Jessie Kinney that she

did keep the box with the gambling receipts intact and

turn it over to Charles Batemail and that he deposited

the money in the hotel account (Tr. 399-400), or that

she deposited it for him on the following day.

Then there is an objection made as to questioning

the witness about $30,000.00 being on the table. The

witness, Roscoe Richmond, stated that between $28,-

000.00 and $30,000.00 was on the table during a single

card game in the hotel (Tr. 295). Appellants then ob-

ject to the questions asked certain character witnesses

on cross-examination. The appellants put on as many
character witnesses as the court would allow, and on

cross-examination they were asked, among other things,

as to the acquaintances and associates of the appel-

lants. The courts have held on numerous occasions

that a great latitude is permitted in a cross-examina-

tion of character witnesses and a knowledge of specific

arrests may be asked about even if over twenty years

preceding. Mich elson v. United States, 335 U. S. 469;

Smith, et al. v. United States, 173 F. 2d 181 ; and 8Me
V. Cyr, 40 Wn. (2d) 840, 246 P. (2d) 480.

c. A contention is made that the court unconscious-

ly subjected himself into the trial to the prejudice of

appellants. Certain specific instances in this long trial

are cited of objections and questions by the court. It

is of course a well recognized principle of law, requir-

ing no citation, that the court has a right to ask a ques-

tion when it will aid in bringing out some fact which
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the jury is entitled to know and in sustaining objec-

tion to some question which he feels is improper, even

if counsel for the prosecution is dilatory in placing

an objection to the question. Any court has the inher-

ent power to see that full and complete information

is elicited.

This case presented a very strong effort on the part

of the appellants to bring in matter which the court

felt was extraneous to the issue, and counsel for the

appellants persistently and repeatedly sought to get

this matter into evidence. This matter related to cer-

tain self-serving statements and declarations which

the taxpayers made in a petition to the tax court re-

citing their good faith, innocence and just claim to a

favorable tax determination, which petitions were

made long after the institution of a criminal investi-

gation. At first the court explained to them very po-

litely why he felt such matter should not be brought

forth and allowed to creep into the case, and, as ap-

pellants' counsel continued to try to develop this point

further, the court became more stern in his rulings

prohibiting this matter from coming in. These mat-

ters are identifications 67 through 70, inclusive (Tr.

947 to 949). The court's position was expressed as

follows

:

it TThe Court: I have no thought of restricting
your expert -as to what he did and what showing
you can make here. The only thing that I am try-
ing to keep out, and which I think is highly im-
proper and unfair, is to show these defendants
have an action pending in the United States Tax
Court and that very likely they will have to pay
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a heavy tax and penalties, irrespective of the out-

come of this case, and give the jury the idea they
are going to be punished anyway so why bother
with this action. That is what you are trying to

do, you don't fool me any, and that is the thing I

am not going to permit you to do, if I can help it.

"He can say that he made a full investigation

with reference to their civil liability, if he wishes,

as long as you don't bring out what I am talking

about here. That is the thing that I object to. We
will back up and let you reopen with this witness,

if you want to, and put on fully everything he has
done. He can say it was in connection with civil

liability, so long as you don't bring out the pen-
dency of this tax action and that it is something
here that is going on along with the criminal pro-
ceeding" (Tr. 1037-1038).

4. (a) Gambling

Error is assigned in that the court permitted evi-

dence of gambling in the appellants' hotel basement

and refused to instruct the jury that there was no proof

of taxable income accruing to either of the defendants

from the club.

The testimony at the trial was to the contrary. Allen

Hile testified that he was a professional gambler (Tr.

356), and that he was employed by Charles Bateman

to manage the club for $15.00 per day, plus 10% of

the gambling take (Tr. 358), and that he deposited

the receipts with the hotel clerk or with Charles Bate-

man (Tr. 359). Wayne Gaucher, a gambler employed

by the club, kept daily records of the gambling intake

and took the proceeds to the hotel desk operated by

Jesse Kinney (Tr. 391, 392). Mrs. Kinney then de-
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posited the money in the Hotel Kennewick account

(Tr. 400). This account appears in PL Ex. 52, page 2,

for the year 1945, as containing $30,771.84 of unre-

ported income, and on page 6, for 1946, to have unre-

ported income of $44,780.28.

These excerpts from the testimony tie in this gam-

bling income to appellants' unreported income. It was

proper to submit this testimony to the jury, and, if

believed by the jury, would be strong evidence tend-

ing to establish guilt.

The appellants contended that the gambling club

was a charitable, civic, social and benevolent club and

they received no income therefrom. They presented

their evidence to that effect to the jury, the jury did

not believe them, and now they contend that the trial

court should not have allowed the jury to consider this

testimony.

5. 1941 Partnership Financial Statement

Charles Bateman testified that he had $13,000.00 in

cash in 1941 (Tr. 686). He testified that he filed a

partnership financial statement with the bank stating

that he had $100.00 in cash at the same time (Tr. 689).

He also testified that he did not disclose the cash to

his partner Wallace or to his wife (Tr. 690).

Later the banker Tweet identified the financial state-

ment as one of C. W. and Wallace Bateman, and the

financial statement listed the amount of $100.00 in
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cash. Error is assigned to questions put to Tweet in

cross-examination (Tr. 752-754).

Tweet was called as a combination witness as to the

appellants' good reputations (Tr. 750) and ignorance

of business transactions (Tr. 754$) and as to the in-

competency and bad reputation of Isham (Tr. 751).

Tweet admitted he had only a personal knowledge of

the appellants' reputations (Tr. 754) and never heard

their reputations discussed (Tr. 755). Tweet gave no

competent character testimony based upon reputation

in the community, which was the legally recognized

test, but only recited his personal observation of ap-

pellants' character. This was not character testimony,

but since these personal observations were elicited

from the witness, the scope of cross-examination could

be greatly expanded.

Since so many matters were gone into on direct ex-

amination, a greater liberality must be allowed in cross-

examination. Objection is made to the following ques-

tion:

"Q. Mr. Tweet, what would you say about a

customer that gave you a false financial statement,
would you still say his character was good for
honesty T' (Tr. 752. Apps. Br. 53).

No objection was made to this question (Tr. 752).

Counsel for appellants first referred to the financial

statement. This was unnecessary testimony to elicit

from a character witness, and that inquiry opened the

matter for cross-examination. The fact that no ob-

jection was made should end the inquiry, but assum-
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ing that an objection had been made and overruled

the matter will be discussed briefly.

The law seems to be that specific questions can be

asked character witnesses about past events. State v.

Cyr, 40 Wn. (2d) 840, 246 P. (2d) 480; Michelson v.

United States, 335 U. S. 469.

Charles Bateman himself admitted this financial

statement was false (Tr. 689), but he contends the

falsity was a clerical error and that he never read the

statement. The question as phrased to Tweet did not

state that Charles Bateman gave a false statement,

but was phrased about a customer in general giving

a false statement. Certainly if the jury believed Bate-

man's story about inadvertence, the question was not

directed toward him.

Since the appellants opened these various subjects

with Tweet, he was, strictly speaking, a general wit-

ness on those subjects and the cross-examination would

not be limited as it would be to a witness called only

as to character. The scope of cross-examination would

rest in the sound discretion of the trial court.

6. The Motion for New Trial

Error is assigned because the trial court refused

quite positively to permit the appellants to show the

incompetence and drunkenness of Isham, the tax con-

sultant (Tr. 751).
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The court had previously informed the appellants

that they would be permitted to show drunkenness at

the time the Bateman returns were made out, but gen-

eral incompetence and drunkenness could not be shown.

The court's position is shown by the following:

"The Court: You want to show an alcoholic to

the extent that his mind was deranged, then the

material thing would be what condition he was in

at the time these returns were made out, not when
somebody else's was made out. We know lawyers
who get drunk, when they sober up they do a very
fine job of trying a lawsuit. Pardon me for using
the lawyers so much as an illustration, Mr. Sher-
wood. It doesn't apply to you, certainly, I want
that understood.

"But the question is, I think, what condition he
was in at the time he made out these returns" (Tr.

229).

The appellants contended through the trial that the

government was trying the wrong men, that they should

have the tax consultant on trial instead of their clients,

a man who received $15.00 for making out returns in-

volving thousands of dollars in taxes.

The court very properly stopped the trial of the tax

consultant, as his guilt or innocence was not at issue.

The appellants offered proof of general incompetence

and drunkenness on his part, but even if he were the

worst drunk and incompetent in the world, his faults

and shortcomings would be of no avail to the appellants

if they entertained a willful desire to defraud the Gov-

ernment and succeeded. That was the theory upon

which the prosecution was based and the jury charged.



23

The appellants are in error when they believe that

proof of good faith on their part enables them to blast

the reputation of another, as such an attack would

have no probative value.

6. (b) and 6. (f). The 1944 Tax Return

Error is assigned because a photostatic copy of the

1944 return was admitted instead of the original. Jack

G. Williams, the Intelligence Agent for the Bureau of

Internal Revenue, testified that the original return

was not available, but that he compared the copy with

the original and the photostat was a true reproduction

of the original (Tr. 429). The 1944 tax return was

admissible in evidence to show the intent, scheme or

design of appellants. Under the holdings of the "best

evidence" rule photostats would be admissible. Rec-

ordak copies of bank checks have been held admissible

in two eases. Myres v. United States, 174 F. 2d 329 at

336, and United States v. Manton, 107 F. 2d 834 at 844.

Even if the original 1944 return were in existence, a

strong argument could be made for the admissibility

of the photostat under the holding of these cases.

6. (c) and 6. (f ). The Summary Exhibit

Error is assigned as to the admission of PI. Ex. 52

(Appendix Appellee's Brief, Page 31). This sum-

mary was prepared by the Government accountants

from evidence already in the record. This procedure

has been approved in the case of Cave v. United States,

159 F. 2d 464; Hanson v. United States, 186 F. 2d 61;

Osborne v. United States (C. 0. A. 9), 17 F. 2d 246, c. d.
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274 U. S. 751. The fact that PL Ex. 52 was substan-

tially correct in listing large amounts of unreported

income was conceded by the appellants. The attack

made on the qualifications of the Government account-

ants who prepared the exhibit went to the weight rath-

er than the admissibility of the exhibit, and this mat-

ter could have been argued to the jury had appellants

chosen to do so.

6. (d). Good Faith

The appellants were desirous of showing what they

did in 1950 and subsequent years to establish good

faith. The Government would be in a less favorable

position to contest this claim if the appellants had per-

mitted the Government to show the fraud in the inter-

vening years 1947, 1948, and 1949, which could have

been shown under the rule in the case of Johnson v.

United States, 318 U. S. 189 at 195. They caused the

trial court to err against the Government in the ex-

clusion of this testimony and would leap to the year

1950 when the investigators were breathing down their

necks and show their acts demonstrating honesty and

integrity at that time, conveniently forgetting the un-

pleasant interval.

The showing of good faith and honesty by admit-

ting evidence of a year immediately following, show-

ing an overpayment, was held to be inadmissible. Unit-

ed States v. Stoehr, 196 F. 2d 276 at 282. Also the same

case holds that subsequent Tax Court petitions are

inadmissible to show good faith.
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Certainly the rule is sound, for if it were otherwise

a taxpayer could commit a serious violation one year

and intentionally buttress his defense by a planned

scheme of conduct the next year to negate an intent

to defraud.

6. (e) . Improper Examination of Witness Owens

Appellants object to the following questions asked

the witness Owens

:

"Q. (by Mr. Eriekson) : I will ask you, Mr.
Owens, if on July 10, 1951, at Kennewick, you did

not make a statement to Mr. Jack Williams here
and Mr. Al Deschenes, Internal Revenue Agents,
that you told these two Revenue Agents that Bate-
man intended to operate club rooms in the base-

ment of the Kennewick Hotel and that Bateman
explained that the card games and other gambling
would be conducted, and that the county law en-

forcement officers would not permit the place to

operate unless it did so as a club and that some of

the incorporators of the club must be respectable

business men located in Kennewick, and Bateman
then asked you if he could use your name as an
incorporator and you agreed to it, although you
had no desire to participate in the club and agreed
to be an incorporator simply as an act of friend-

ship to Bateman ? Did you tell these men that ?

"A. I did, except the part where it states that
Bateman said that this was being organized for a

gambling club and that it had to be organized that
way to get by with the county officers. I did not
make that statement.

"Q. What statement did you make to these
men ?
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"A. I made almost the identical statement to

them as I have made here this afternoon; that I

was asked by Bateman if I would be one of the

directors for the incorporation of this social club.

"Q. Did you tell these men that Bateman told

you that gambling would be conducted in the base-

ment ?

"A. I didn't tell them that.

"Q. Did you tell these men that the county law
enforcement officers would not permit gambling
unless there was a club incorporated?

"A. I did not" (Tr. 332-333).

Appellants contend that the mere asking of this ques-

tion constituted reversible error.

Owens was merely one of many "sitting duck" wit-

nesses which the Government had to call to substanti-

ate its cause. Owens was one of the witnesses referred

to by the court as those witnesses who were very friend-

ly to the appellants, and in the opinion of the court the

Government was not bound by everything that was

developed on cross-examination of those obviously hos-

tile, unfriendly and belligerent witnesses (Tr. 603).

Certainly the record in this case lays ample founda-

tion for the asking of this question, as Charles Bate-

man's tie-up with the club, its management, its organi-

zation, and its gambling were already in evidence.

Owens had told the Revenue agents one thing when

first interviewed; later he consulted an attorney, and

then came with a prepared written statement which
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would exculpate Charles Bateman. Certainly the prose-

cutor would have every right to believe that after tak-

ing an oath to tell the truth, he would revert to his

original statement and a question along that line was

justified. In any event his negative answer stopped

the inquiry, and the Government made no further ef-

fort to impeach him. The prosecution would have been

weak, ineffective and inept if it permitted hostile wit-

nesses such as Owens to escape as easily as the appel-

lants argue that he now should.

6. (f) (1). Erroneous Instruction on Intent

It is next argued that the court did not instruct on

the presumption of innocence in the right place in the

instructions but admitted the charge was elsewhere in

the instructions. If instructions must be given in a

certain order, we are not aware of any rule requiring

such. The court's instructions are brief and concise,

and it appears that all of appellants' rights were safe-

guarded by them (Tr. 1100-1123).

6. (f) (9). Circumstantial Evidence

Appellants' requested instruction No. 58 deals with

the presumption of innocence, and, as has been pointed

out, the jury was adequately instructed on this phase

of the case (Tr. 1104-1105).

6. (f) (2). The Character of the Testimony

Appellants contend that the court had no right to

instruct that the presumption of a witness to tell the
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truth may be rebutted by the character of the testi-

mony. If appellants are correct, a witness may indulge

entirely in fantastic imagination without the penalty

of disbelief.

6. (f) (4). Understatement of Income Not

Evidence of Guilt

Error is assigned because the court failed to instruct

that mere admissions of understatement of income

alone are not evidence of guilt. Although the court did

not give appellants' requested instruction No. 4, it did

instruct that appellants must act willfully to be guilty.

The claimed omission was given in the court's own

language (Tr. 1107-1108).

6. (g). Motion for Acquittal

The appellants argue that the evidence was insuffi-

cient to justify a conviction, and now seek a re-argu-

ment of the credibility of witnesses and the weight of

evidence. Needless to say, the evidence of guilt was so

overwhelming that it is impossible to understand why
the appellants insisted on a trial. The only defense they

put forth to the mass of Government evidence, which

showed enormous shortages over a long period of time,

was their statement of "no intent." How the court

could have taken the case from the jury on the ques-

tion of intent is beyond imagination when intent must

be measured by acts of omission and commission.
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CONCLUSION

The appellants in their conclusion admit that they

rely on the quantity rather than the quality of error.

The trial was long and at times very heated. Appel-

lants employed able counsel and learned tax advisors

to assist them in the trial. The trial court's patience

was tried many times by appellants' counsel who de-

termined that they were going to get certain matter in

evidence which the court ruled out. Finally the court

had to admonish counsel, as indicated by the following

:

"The Court: But of course we both have been
members of the bar for a good many years and
you know, Mr. Sherwood, as well as I do, that the

only possible reason you could have had in asking
that question as you did was to get to the jury
something which you know the Court regarded as

something not admissible. It could have no other

purpose than to improperly influence the jury.

"I am not going to ask any more, I am going to

demand, that this lawsuit be tried without any
further hitting below the belt. You have utterly

disregarded the Court's instructions and the

Court's requests of you" (Tr. 761).

An examination of the record indicates that the ap-

pellants were afforded a fair trial and prosecuted fair-

ly and impartially. Alleged errors which did not af-

fect the result or prejudice substantial rights of the

defendant would be disregarded on appeal. United

States v. Crowe, 188 F. 2d 209 ; Hall v. United States,

171 F. 2d 347. The appellants admitted failure to re-

port large amounts of income, but claimed they had no

wrongful intent. How the jury could have arrived at
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any other verdict than they did would be incompre-

hensible. Why the appellants chose to stand trial in

view of the overwhelming evidence against them is a

mystery, unless they could hope that the trial court

and prosecution would somewhere during the long

tedious trial stumble into reversible error. Certainly

they point out none in their brief. The judgment should

be affirmed.

Respectfully submitted,

WILLIAM B. BANTZ,
United States Attorney.

HARVEY ERICKSON,
Special Assistant to the

United States Attroney.
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APPENDIX
(Plaintiff's Exhibit 52)

BATEMAN BROS.

Explanation of Items Making Up the Bill of Particulars

Year Ending 12/31/45

Farm:

1. Wheat sales made to E. S. Johnson Co.:
Date Check No. Amount

3/13/45 8259 $12,358.80

3/13/45 8260 20,742.34

8/2/45 8674 11,371.29

8/8/45 8725 1,436.28

9/27/45 9036 2,716.43

10/11/45 9108 14,481.67

Total wheat sales $63,106.81

Wheat sales reported

:

Date Amount

9/27/45 $ 2,716.43

10/11/45 14,481.67 17,198.10

Unreported wheat sales $45,908.71

2. Fruit sales were made in the year 1945 as follows:
Date Amount

6/25/45 Perham Fruit Co $ 4,000.00

6/29/45 Perham Fruit Co. 2,000.00

9/ 5 /45 Perham Fruit Co 5,000.00

9/ 5 /45 Perham Fruit Co 2,907.63

11/ 5 /45 Campbell Custom
Cannery 776.91

5/ 5 /45 Walla Walla Canning Co. 69.73

9/ 1 /45 Herwes Brokerage 189.06

Total fruit sales $14,943.33

Fruit sales reported

:

Date Amount

9/5/45 Perham Fruit Co $ 5,000.00

9/ 5 /45 Perham Fruit Co 2,907.63 7,907.63

Unreported fruit sales $ 7,035.70

Total farm income unreported $52,944.41
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BATEMAN BROS.

Explanation of Items Making Up the Bill of Particulars

Year Ending 12/31/45

mputation of Gross Income—Hotel, Tavern and other: per bank deposits. I

BANK ACCOUNTS

c. w. Hotel C W. TOTALS
Bateman Kennewick Bateman 1

1

Account Account Account
at at Pasco

Kennewick Kennewick Branch
Branch Branch Seattle-lst.

Nat'l Bank Nat'l Bank Nat'l,

of of Pasco, Wn.
Commerce,
Kennewick,

Commerce,
Kennewick,

Wn. Wn.

tal deposits $194,065.67 $34,671.84 $13,323.70 $242,061.21

ss:

insfers of funds $18,816.43 $1,000.00 $ $19,816.43

ecks drawn to Cash 104,290.00 2,900.00 107,190.00

ome tax refund to

C. W. Bateman .., 2,276.45 2,276.45

tal Eliminations $123,106.43 $ 3,900.00 $ 2,276.45 $129,282.88

dss Income per Deposits $70,959.24 $30,771.84 $11,047.25 $112,778.33

Gross Income from sources other than farm $112,778.33

Less: Gross Income reported from sources other than farm 64,153.98

Unreported Gross Income from sources other than farm $ 48,624.35
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SUMMARY OF UNREPORTED INCOME

for the Year Ending December 31, 1945

Unreported Farm Income $ 52,944.41

Unreported Gross Income from sources other than farm 48,624.35

Total $101,568.76

Less:

Additional Allowance for Depreciation 319.67

Net Increase $101,249.09
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DISTRIBUTION OF PARTNERSHIP NET INCOME

for Year Ending 12/31/45

Per Increase Corrected
Partnership Net

Return Income
for 1945

(Form 1065)

Wallace Bateman $( 7,060.77) $ 50,624.54 $43,563.77

Charles W. Bateman ( 7,060.78) 50,624.55 43,563.77

Total $(14,121.55) $101,249.09 $87,127.54

Error in computation on return (10,727.92)

Ordinary Net Income $ 3,393.63 $101,249.09 $87,127.54

COMPUTATION OF INCOME PER INDIVIDUAL RETURNS

(Note: Joint returns filed in 1945)

Per Increase Corrected
Return Net

Income

Wallace and Eliza Bateman $( 7,060.77) $ 50,624.54 $43,563.77

Charles W. and Marie Bateman ( 7,060.78) 50,624.55 43,563.77

Total $(14,121.55) $101,249.09 $87,127.54
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TAX COMPUTATION

for the Year Ending 12/31/45

(joint Returns Filed)

Wallace Charles W. Total
and Eliza and Marie
Bateman Bateman

Corrected Net Income $43,563.77 $43,563.77 $87,127.54

Less:

Standard Deduction 500.00 500.00 1,000.00

Net Income $43,063.77 $43,063.77 $86,127.54

Less:

Exemptions 1,000.00 1,000.00 2,000.00

Income subject to tax $42,063.77 $42,063.77 $84,127.54

Normal Tax (3%) $ 1,261.91 $ 1,261.91 $ 2,523.82

5urtax 21,164.00 21,164.00 42,328.00

Correct tax liability $22,425.91 $22,425.91 $44,851.82

rax per return none none none

Deficiency $22,425.91 $22,425.91 $44,851.82
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BATEMAN BROS.

Explanation of Items Making Up the Bill of Particulars

Year Ending 12/31/46

Computation of Gross Income—Hotel, Tavern and other: per bank deposits.

BANK ACCOUNTS TOTALS
Hotel C. W. C. W. C. W.

Kennewick Bateman Bateman Bateman
Account Account Account Account

£tl <\ t Rt 3.1

Kennewick Kennewick Pasco Pendleton,
Branch Branch Branch Oregon

Nat'l Bank Nat'l Bank Seattle-lst Branch
of of National, U. S.

Commerce, Commerce, Pasco,Wn. National
Kennewick, Kennewick, Bank of

Wn. Wn. Commerce,
Pendleton,
Oregon

Total Deposits $81,030.68 $111,709.14 $23,098.40 $16,000.00 $231,838.22

Less;

Transfer of funds $ 3,000.00 $ $27,098.40 $ $ 30,098.40

Cash out on deposit

dated 8/6/46 (4,000.00) (4,000.00)

Fire insurance

proceeds 3,980.28 3,980.28

Checks drawn to cash 37,800.00 69,260.00 107,060.00

Total Eliminations $44,780.28 $ 69,260.00 $23,098.40 $ $137,138.68

Gross Income per

deposits $36,250.40 $ 42,449.14 $ $16,000.00 $ 94,699.54

Gross Income from sources other than from farm $ 94,699.54

Less: Gross Income reported from sources other than farm 47,702.47

Unreported Gross Income from sources other than farm $ 46,997.07
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DISTRIBUTION OF PARTNERSHIP NET INCOME

for Year Ending 12/31/46

Per Increase Corrected
Partnership Net

Return Income
for 1946

(Form 1065)

Wallace Bateman $ 8,95872 $23,498.54 $32,457.26

Charles Bateman 8,958.72 23,498.53 32,457.25

Totals $17,917.44 $46,997.07 $64,914.51

COMPUTATION OF INCOME PER INDIVIDUAL RETURNS

(Note: Separate Returns Filed in 1946)

Per Increase Corrected
Return Net

Income

Wallace Bateman $ 4,479.36 $11,749.27 $16,228.63

Eliza Bateman 4,479.36 11,749.26 16,228.62

Charles Bateman 4,479.36 11,749.27 16,228.63

Marie Bateman 4,479.36 11,749.27 16,228.63

Totals $17,917.44 $46,997.07 $64,914.51
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TAX COMPUTATION

for the Year Ending 12/31/46

(Separate Returns Filed)

Wallace Charles Total
Bateman Bateman

Corrected Net Income $16,228.63 $16,228.63 $32,457.26

Less:

Standard Deduction 500.00 500.00 1,000.00

Net Income $15,728.63 $15,728.63 $31,457.26

Less:

Exemptions 500.00 500.00 1,000.00

Net Income subject to tax $15,228.63 $15,228.63 $30,457.26

Tentative Tax 4,837.46 4,837.46 9,774.92

Less: 5% 241.87 241.87 483.74

Correct tax liability $ 4,595.59 $ 4,595.59 $ 9,191.18

Tax per return 699.00 699.00 1,398.0(

Deficiency $ 3,896.59 $ 3,896.59 $ 7,793.1?



39

SUMMARY OF ADDITIONAL TAX DUE

Year Per Corrected Additional
Return Tax Due

Wallace Bateman 1945 $ none $22,425.91 $22,425.91

(Joint return filed)

Wallace Bateman (separate) 1946 699.00 4,595.59 3,896.59

Total $ 699.00 $27,021.50 $26,322.50

Charles W. Bateman 1945 $ none 22,425.91 22,425.91

(Joint return filed)

Charles W. Bateman (separate) 1946 699.00 4,595.59 3,896.59

Total $ 699.00 $27,021.50 $26,322.50

Grand Totals $1,398.00 $54,043.00 $52,645.00





No. 13825
^^ |

'

"
' > '

' ' ' —^^^—^^^^—

In the

United States Court of Appeals

For the Ninth Circuit

CHARLES BATEMAN and WALLACE BATEMAN,
Appellants,

v.

UNITED STATES OF AMERICA, Appellee.

Appeal from the United States District Court

for the Eastern District of Washington

Southern Division

HONORABLE SAM M. DRIVER, Judge

REPLY BRIEF OF APPELLANTS

JAMES LEAVY
117 South Third Street

Pasco, Washington

CAMERON SHERWOOD and
ROBERT A. COMFORT
Baker Building

Walla Walla, Washington

Attorneys for Appellants.





No. 13825

In the

United States Court of Appeals

For the Ninth Circuit

CHARLES BATEMAN and WALLACE BATEMAN,
Appellants,

v.

UNITED STATES OF AMERICA, Appellee.

Appeal from the United States District Court

for the Eastern District of Washington

Southern Division

HONORABLE SAM M. DRIVER, Judge

REPLY BRIEF OF APPELLANTS

JAMES LEAVY
117 South Third Street

Pasco, Washington

CAMERON SHERWOOD and
ROBERT A. COMFORT
Baker Building

Walla Walla, Washington

Attorneys for Appellants.





Ill

INDEX

TABLE OF CASES
Page

Calderon v. U. S., 207 F. (2d) 377, (C. A. 9) 12

Davis v. Commissioner, 184 F. (2d) 86, (C. A. 10) ....11

Duval v. Inland Navigation Co.,

90 Wash. 149, 154 12

Haigler v. U. S., 172 F. (2d) 986, (C. A. 10) 8

Heindel v. U. S., 150 F. (2d) 493, 497 9, 10

Novatney v. Commissioner, 8 T. C. M. 877 11

State v. Thorne,
143 Wash. Dec. 43, 44; 260 P. (2d) 5, 6

Young v. United States, 97 F. (2d) 200 5

U. S. v. Brandt, 196 F. (2d) 653, 655-656 12

U. S. v. Gasomiser Corp., 7 F. R. D. 712, 718 12

TEXTS

22 A. L. R. (2d) 967, 972 11



IV

TOPICAL INDEX
Page

1. Attempted Impeachment of Witness Owens 5

2. Evidence of Gambling Not 'Connected Up 4

3. Erroneous Instruction on Presumed Intent .... 7

4. Exclusion of Tax Court Proceedings 10

5. Re-Statement of Case 1

6. The Trial Court Misconceived The Purpose
of Evidence Offered To Show
Appellants' Good Faith 9

7. Conclusion 12



In the

United States Court of Appeals

For the Ninth Circuit

CHARLES BATEMAN and WALLACE BATEMAN,
Appellants,

v.

UNITED STATES OF AMERICA, Appellee.

Appeal from the United States District Court

for the Eastern District of Washington

Southern Division

HONORABLE SAM M. DRIVER, Judge

REPLY BRIEF OF APPELLANTS

Re-Statement of Case

In the light of appellee's Additional Statement of

the Case (Appellee's Brief pp. 2-6) it is necessary to

restate our position on important facets of this case.

The government's so-called "Additional State-

ment" carries on the program the government fol-

lowed during the course of the trial, of making

vague, generalized and actually erroneous statements

creating prejudice. Parenthetically, government's

counsel in his Brief makes no claim that appellants

have misinterpreted the record. We deem it our duty

to point out the government's procedure indulged in

both at the trial and now in its Brief. On page three

of the government's Brief, they allege that the ap-



pellant, Charles Bateman, "hired and fired the em-

ployees who operated the gambling parlor (Tr. 358)."

However, the truth, as shown by the reference they

make to the transcript, is that a government witness

testified in answer to the question "Who employed

you?" "Charlie Bateman, as President of the Club."

This same witness further testified that he was not

employed as manager until after the manager of the

club left the country, and at that time testified that

"Four members (of the club) approached me as to

whether I would be interested in acting as manager."

He further stated that C. W. Bateman was one of

the four club members, and that he was the last one

of the four to contact him. (Tr. 370-373.)

Thus, the statement that Charles Bateman hired

and fired the employees is wholly unsupported by the

evidence. In the same paragraph of the governments

Brief, they refer to their claim that Charles Bateman

"received the proceeds therefrom" (from the slot ma-

chines). There is a grain of truth in that statement,

but no more than a small grain. Their own reference

to the transcript indicates that the proceeds which

Mr. Bateman received from the slot machines was

$13.00. This trivial sum was received solely because

the corporate organization ceased operating and the

entire establishment was closed. At that time, the

evidence shows the corporation was indebted to

Bateman, and he was salvaging what he could. (Tr.

716-718) The slot machines, which they left be-

hind, had $13.00 in them. The government, in the

same paragraph, sets out that "No one else had



access to them." They did not cite any reference to

the transcript in connection with that statement, and

the statement actually is in error. On the same page,

the government refers to the club as having been

formed "solely to get around and circumvent the State

laws on gambling". As justification for that state-

ment, they refer the Court to page 630 of the tran-

script. However, a reading of page 630 of the tran-

script shows that the statement is not true. Actually,

the government attorney is no doubt confused in that

he himself was the only person to make that state-

ment, and no witness made it. Leading citizens em-

ployed Kennewick's leading lawyer to organize the

club as a corporation. (Tr. 630.)

Again, on page 4 of the Brief, the government

states that Charles Bateman "approved checks given

by gamblers to provide cash for them to participate

in the games ." Again the alleged statement is

misleading. The government cites page 346 to page

348 of the transcript, as justification for this state-

ment. A reading of those same pages will show that

the alleged statement of fact is merely the govern-

ment's hope not supported by the evidence. A govern-

ment witness testified that the checks were given to

the manager of the Club for approval, (the other

evidence shows that the Batemans were never man-

agers of the club) and when asked specifically whether

or not the checks had to be approved by one of the

Batemans, answered the question "Well, I couldn't

say that I know about that." (Tr. 348, 349.)

Actually, the evidence was that thousands of dol-



lars in checks were cashed weekly at appellant's hotel

and tavern. The cashing of the gambler's check re-

ferred to by the prosecution so frequently during the

trial was no evidence of any interest of either appel-

lant in the Kennewick Social Club or its income. (Tr.

404-406; 756.)

Evidence of Gambling Not Connected Up.

We believe that the government's "Additional

Statement of the Case" is clearly demonstrative of

the fact that the government had a theory that there

was a tremendous income from gambling in the build-

ing, which went to the Batemans, and that they con-

sidered this to be the essence of their criminal case

and tried it on the basis of such an assumed fact.

They were unable, however, to produce any facts to

justify their theory. They did succeed in getting the

trial Court to allow them to produce witness after

witness to testify as to gambling, despite its complete

immateriality for lack of connection with the Bate-

man brothers. The trial Court very naturally believed

at the outset that they would connect this evidence

up, but we submit that it completely failed to do so.

(Tr. 608.)

We submit that in this case, as a result of the

government's tactics in attempting to make a gam-

bling case out of a case that did not involve gambling,

they succeeded in misleading the trial Court, and in

ultimately creating an impression in the trial Court's

mind that the government witnesses were "sitting

duck" witnesses and not reliable. (Tr. 603.)



We submit, in the first place, that the government

had the option as to what witnesses to call, and that

the appellants should not be penalized if the govern-

ment called unreliable witnesses.

We further submit that not all of the witnesses

called by the government were "sitting duck" wit-

nesses, nor were they disreputable gamblers. It is

true that some of them were disreputable, but many
of them were citizens of Kennewick, who are well

known and bear the highest reputation in the area.

The Court erred in classifying reputable witnesses

with the gambling witnesses and denominating all

of them "sitting duck" witnesses.

Attempted Impeachment of Witness Owens

Perhaps the best example is the witness, Harry

Owens, who is a wheat farmer, not a gambler, and

an active leader in the Kennewick area for many

many years. The Court committed clear cut error in

allowing the government to attempt to impeach its

said witness, Harry Owens, since there was definitely

no element of surprise whatsoever. The witness testi-

fied exactly in the manner he had stated to the

government agents previously he would testify, so

there could be no surprise. As pointed out in the ap-

pellant's brief (pp. 68-71), there are two pre-requisites

to impeachment, one being surprise and the second

being prejudicial and harmful testimony. In addition,

it is not enough to claim surprise, there must be actual

surprise. (State v. Thome, 143 Wash. Dec. 43, 44,

260 Pac. (2d) , citing Young vs. United States,

97 F. (2d) 200).
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The government in their Brief at page 26 con-

tends that Owens told the Revenue Agents one thing

when first interviewed, and later told them something

else. The record does not support the bald statement

that Owens ever told the Revenue Agents "one thing"

and later changed it. Assuming that the statements

were true, we submit the authorities are uniform

in holding that where, before trial, the prosecution

is advised as to what the witness will say, then even

though that may be contrary to what the witness had

told them at sometime previously, there can be no ele-

ment of surprise at the time of the trial. The govern-

ment then has the option to either not call the witness

or to call him and accept his last statement. To put

it another way, there must be genuine surprise, and

not merely a false claim of surprise. The Thorne case,

above cited, is a perfect example of that situation,

and in that case the Supreme Court of Washington

recently reversed a conviction of rape for that precise

reason and none other.

State v. Thorne, 143 Wash. Dec. 43; 260 Pac. (2d)

The effect on a jury's mind of allowing several

days testimony of gambling and of the trial Court's

attitude that such testimony was competent testi-

mony, and of the Court's further attitude that a sub-

stantial citizen could be impeached, with the obvious

inference that the witness was a liar, is, we submit,

incalculable and was not only highly prejudicial, but

could have been the direct cause of the verdicts of



guilty. Implanted into the minds of the jurors, such

prejudice must be presumed.

Erroneous Instruction on Presumed Intent.

This error combined, we think, very naturally

with the Court's error in instructing the jury that

they must consider the evidence "bearing in mind

that the law presumes that every man intends the

natural and probable consequences of his own volun-

tary acts." (Tr. 1106, 1107, 1123, 1124; Appellants'

Brief pp. 71-73.)

It is noteworthy that in the government's Brief,

they fail to cite any authorities contrary to the

authorities cited by the appellants on this issue which

hold uniformly that such an instruction in an in-

come tax case is prejudicial error. The government

at page 27 of their Brief content themselves to say

that we are merely complaining of the order of the

instructions being wrong. Obviously, it is not a matter

of the number or the order of the instructions, but

is a matter of fundamental rights.

The trial Court indicated that he presumed guilt

of one partner from the fact of "association" with

the other partner—as "enough to indicate he should

have known and therefore may be presumed did know
that it was an incorrect return, a fraudulent return,

then he would be chargeable", (by such association

with the filing of a return understating income) (Tr.

607, 608—Emphasis ours)

If the Court's instruction set out (Tr. 1106, 1107)

is a proper instruction in an income tax case, then
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we submit that every person who files an income tax

return, which bears an error, whether it be mathe-

matical or otherwise, is presumed to intend the natural

probable consequences of his own voluntary act, and

is therefore guilty of a criminal act. This would neces-

sarily follow since if the return was in error, and

since it was voluntarily signed, the result of the error

being to defraud the government of tax moneys, the

willful intent necessarily follows from the error. The

jury by the instruction given were simply advised

that, as applied to the facts of this case, there being

an understatement of income, and therefore an error

in the returns involved, the law to be applied is that

they are presumed to have criminal intent, since the

filing of the return was voluntary. This, of course,

in an income tax case, results in completely negating

any presumption of innocence, and is a fundamental

violation of our principles of law.

In the case of Haigler v. U. S., 172 F. (2d) 986

(C. A. 10), an assistant United States Attorney had

been charged with willful evasion of income tax, and

was convicted. Conviction was reversed solely because

an instruction, virtually identical to that given in

this case, was there given. The Circuit Court in that

case pointed out "we think presumptive intent has no

place in this case." For further authorities in support

of the prejudicial nature of such an instruction, we
again refer the Court to pages 72 and 73 of our open-

ing Brief.



The Trial Court Misconceived the Purpose of

Evidence Offered to Show Appellants' Good Faith.

Repeatedly, appellants offered evidence tending

to show their good faith and lack of bad purpose in

filing erroneous returns. (Tr. 23, 25, 27, 192, 193, 945,

946, 172-184; 865-885; 727, 894, 907, 638, 668-671; 218,

1063, 289-293; 300-306; 315, 318, 323-329; 389, 888, 361,

732-763; 116, 217, 219, 221, 570, 219-220; Ex. 16, Iden-

tifications 67, 68, 69 and 70; 759, 945-949.)

This evidence was either rejected or reluctantly

admitted with such restrictions as to sweep away its

value for the purposes for which the evidence was

offered. (Tr. 233, 759-762; 223 to 229, 740, 459, 460,

235-239; 485, 486, 972, 191, 538-545; 573, 585-586; 665,

67666-683; 926-927; 932-934; 945-951; 956, 957, 966-972;

981-986; 1023, 1024; Ex. 16.)

As stated in Heindel v. U. S., 150 F. (2d) 493, 497:

"* * * There were circumstances which bore both
on their honest purpose and upon their lack of
•i. * * #>>

Final determination rested with the jury and not

with the trial Court.

Good faith was appellants' foremost defense and

when that defense was neutralized by rejection of much

admissible evidence on that paramount issue, the jury

must have concluded before they retired that mere

understatement of income was alone sufficient to con-

vict.

It is idle to say that the Court's instructions were

a sufficient guide when (1) the Court erroneously

instructed on "presumed intent" (Court's Instructions,
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Tr. 1106) and (2) the jury was not permitted to hear

all the evidence bearing on appellants' intent and (3)

the government was allowed to fill the record with

multiple references to gambling without evidence from

which it may be legitimately inferred that appellants,

or either of them, received any taxable income from

the gambling club business.

Exclusion of Tax Court Proceedings

Exclusion of taxpayers petitions filed by appel-

lants in the Tax Court was particularly prejudicial. (Tr.

545, 945, 949, 192; Exs. No. 67 and 68 For Identifica-

tion)

See, Appellants' Opening Brief, pp. 65-68.

The filing of petitions in the Tax Court challenging

the original Notices of Deficiency given the taxpayers

and surrounding conduct of appellants constituted

strong circumstances to be considered by the jury

on the issue of good faith. The Court summarily ruled

this evidence out on the clearly erroneous theory that

appellants had caused the petitions to be filed as a

merely corrupt defensive measure in anticipation of

criminal proceedings. (Tr. 932-950).

There was no evidence which could justify any

such belief. In any event, it was for the jury to de-

cide, not the Court.

Heindel v. U. S., 150 F. (2d) 493, 497.

Even in a civil case, the Court may not assume

a fraudulent motive, particularly in a case wherein
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it is contended, as here, that the taxpayers relied upon

their tax consultant who proved incompetent.

See, Davis v. Commissioner, 184 F. (2d) 86, (C. A.

10) ; 22 A. L. R. (2d) 967, 972

In Novatney v. Commissioner, 8 T. C. M. 877, a

dentist (compare education with that of appellants

with third grade educations) perfunctorily signed a

return prepared by his accountant although his per-

sonal knowledge and his books and bank accounts

would have readily revealed gross errors. The Com-

missioner held there was no fraud.

Our case is one where fraud must be proved "be-

yond a reasonable doubt" not by "clear and convinc-

ing evidence" as in the civil cases.

Here appellants attempted to show their reliance

upon Isham who held himself out as a "tax consultant"

and that they followed his advice and tried to file

accurate returns.

These matters were not allowed to be proved at

the trial. This was error so prejudicial as to require

a new trial.

If appellants had never met Isham this case prob-

ably would not be here.

Appellants did not seek to try Isham as counsel

states, p. 22 of appellee's Brief. They tried to show

the understatement was due to carelessness and in-

competency of Isham, their supposed tax expert.

Neither trial court nor the prosecutor at any stage of

the proceedings grasped the true and worthy purpose
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of our offers of proof to show good faith in this

case. (Tr. 225-230; 944-950; 939, 940, 971, 972, 758-

764)

See, U. S. v. Brandt, 196 F. (2d) 653, 655-656.

"Unless there is substantial evidence of facts

which exclude every other hypothesis but that

of guilt, it is the duty of the trial court to return
a verdict for the accused."

U. S. v. Gasomiser Corp., 7 F. R. D. 712, 718

See, Calderon v. U. S., 207 F. (2d) 377 (C. A. 9)

Finally, in reply to the argument, pp. 14-18 of

appellee's Brief attempting to justify the prosecutor's

conduct in injecting prejudice into the case (at the

height of public clamor for scalps of tax dodgers)

we are content to add to what has already been said

in our opening brief and thus far here, only the fol-

lowing cogent comment by a respected judge late of

our State Supreme Court:

"It may be said, however, that in bringing before
the jury in an opening statement facts which are
entirely irrelevant to the issues to be tried, and
deliberately interrogating witnesses concerning a
matter which has no bearing upon the issues, may
easily be so highly prejudicial as not to be curable
by instructions."

Duval v. Inland Navigation Co., 90 Wash. 149,

154

Conclusion

Multiple errors committed during the trial have

been vigorously called to the attention of this Court

not to reflect upon the trial court nor upon over-

zealous counsel for the government.
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Despite our deep respect for court and counsel,

we respectfully submit that this case must be re-

versed for not one, but for the numerous soundly legal

reasons set forth in the record and in our Briefs.

Respectfully submitted,

JAMES LEAVY
CAMERON SHERWOOD and

ROBERT A. COMFORT
Attorneys for Appellants
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United States of America

National Labor Relations Board

CHARGE AGAINST EMPLOYER
Case No.: 21-CA-1060.

Date Filed: 3-7-51.

Compliance Status Checked By: LB.

Important—Read Carefully

Where a charge is filed by a labor organization,

or an individual or group acting on its behalf, a

complaint based upon such charge will not be issued

unless the charging party and any national or inter-

national labor organization of which it is an affiliate

or constituent unit have complied with section 9 (f),

(g), and (h) of the National Labor Relations Act.

Instructions.—File an original and 4 copies of

this charge with the NLRB regional director for

the region in which the alleged unfair labor prac-

tice occurred or is occurring.

1. Employer Against Whom Charge Is Brought:

Name of Employer: Trimfit of California

(Kramer Bros., Inc.).

Address of Establishment: 1022 Sabina, Ana-

heim, California.

Number of Workers Employed : Approx. 20.

Nature of Employer's Business: Hosiery Mfg.

The above-named employer has engaged in and

is engaging in unfair labor practices within the

meaning of section 8 (a), subsections (1) and (3)

of the National Labor Relations Act, and these

unfair labor practices are unfair labor practices

affecting commerce within the meaning of the act.
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2. Basis of the Charge (Be specific as to facts,

names, addresses, plants involved, dates, places,

etc.)

The Union charges that on or about January

22, 1951, the Employer discriminatorily locked

out his employees because of a union organizing

campaign which was going on at that time. The

Union further charges that Dennis Fitzpatrick,

James Ludwig, Ruth Ludwig, Roy Roush and

Ray Murphy have been discriminatorily refused

reemployment by the Employer since he resumed

operations at the beginning of February.

3. Full Name of Labor Organization, Including

Local Name and Number, or Person Filing

Charge : American Federation of Hosiery
Workers, Independent.

4. Address (Street and number, city, zone, and

State) : Pickwick Hotel, Anaheim, California.

Telephone No. :

5. Full Name of National or International Labor

Organization of Which It Is an Affiliate or Con-

stituent Unit (To be filled in when charge is filed

by a labor organization).

6. Address of National or International, if any

(Street and number, city, zone, and State)

:

2319 North Broad Street, Philadelphia, Penna.

(32).

Telephone No. : AM 2133, 2134, Ex. 141.
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7. Declaration

:

I declare that I have read the above charge

and that the statements therein are true to the

best of my knowledge and belief.

By /s/ FRANCIS B. ERTEL,
(Signature of representative

or person filing charge.)

FRANCIS B. ERTEL,
National Representative.

Date : March 7, 1951.

Willfully False Statements on This Charge Can
Be Punished by Fine and Imprisonment (U. S.

Code, Title 18, Section 80).

Received March 7, 1951.

[Received in evidence November 19, 1951, as Gen-

eral Counsel's Exhibit No. 1-A.]



6 National Labor Relations Board

United States of America Before the National

Labor Relations Board, Twenty-First Region

Case No. 21-CA-1060

In the Matter of

TRIMPIT OF CALIFORNIA,

and

AMERICAN FEDERATION OF HOSIERY
WORKERS, INDEPENDENT.

COMPLAINT
It having been charged by American Federation

of Hosiery Workers, Independent, herein called the

Union, that Trimfit of California, herein called Re-

spondent, has engaged in and is now engaging in

certain unfair labor practices affecting commerce

as set forth and denned in the National Labor Rela-

tions Act, as amended, Public Law 101—80th Con-

gress, First Session, hereinafter called the Act, the

General Counsel of the National Labor Relations

Board on behalf of the Board, by the Regional Di-

rector for the Twenty-First Region, designated by

the Board's Rules and Regulations, Series 6, Sec-

tion 102.15, hereby issues this Complaint and alleges

as follows

:

1. Respondent is a California corporation with

its principal office and place of business located in

Anaheim, California.

2. Respondent purchases and causes to be

shipped directly to its Anaheim, California, plant
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from points located outside the State of California

nylon yarns and other materials, equipment and

supplies valued in excess of $100,000 annually.

3. Respondent sells and delivers to Kramer
Bros., Inc., women's full-fashioned hosiery valued

at in excess of $100,000 annually.

4. Kramer Bros., Inc., owns and controls Re-

spondent and annually sells and ships from Re-

spondent's Anaheim plant to points located out-

side the State of California women's full-fashioned

hosiery valued in excess of $100,000 annually.

5. Respondent is and at all times material herein

has been engaged in commerce within the meaning

of the Act.

6. The Union is a labor organization within the

meaning of Section 2, subsection (5) of the Act, and

admits to membership employees of Respondent.

7. A unit for the purposes of collective bargain-

ing composed of all production and maintenance

employees of Respondent's Anaheim, California,

plant, excluding supervisors as denned in the Act,

would insure to Respondent's employees the full

benefit of the right to self-organization and other-

wise effectuate the policies of the Act, and is there-

fore a unit appropriate for the purposes of collec-

tive bargaining.

8. On or about January 21, 1951, a majority of

Respondent's employees in the unit described in

paragraph 7 above did designate or select the Union
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as their representative for the purposes of collective

bargaining with the Respondent.

9. At all times since on or about January 21,

1951, the Union has been the representative for the

purposes of collective bargaining of the majority

of the employees in said unit, and by virtue of Sec-

tion 9 (a) of the Act has been and is now exclusive

representative of all of the employees of Respond-

ent in the unit described in paragraph 7 above for

the purposes of collective bargaining in respect to

rates of pay, wages, hours of employment and other

conditions of employment.

10. On or about April 16, 1951, and at all times

thereafter, Respondent refused and is refusing to

bargain collectively in good faith with the Union as

the exclusive representative of all employees in the

unit described in paragraph 7 above.

11. By the acts set forth in paragraph 10 above,

Respondent did engage in and is now engaging in

unfair labor practices within the meaning of Sec-

tion 8 (a), subsection (5) of the Act.

12. On or about January 22, 1951, Respondent

did lay off and lock out all of its employees because

of their membership in and activities on behalf of

the Union, and had otherwise engaged in union

and concerted activities.

13. On or about February 7, 1951, Respondent

did discharge all of its employees because a ma-

jority of them had designated the Union as their

representative for the purposes of collective bar-
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gaming, and had otherwise engaged in union and

concerted activities.

14. On or about February 12, 1951, and at all

times thereafter, Respondent did refuse and fail

to reinstate and is failing and refusing to reinstate

employees Dennis Fitzpatrick, James Ludwig, Ruth

Ludwig and Ray Murphy because of their member-

ship in and activities on behalf of the Union, and

because they had otherwise engaged in union and

concerted activities.

15. On or about February 20, 1951, Respondent

did discharge and has since failed and refused to

reinstate Roy Roush because of his membership in

and activities on behalf of the Union, and had other-

wise engaged in union and concerted activities.

16. By the acts set forth in paragraphs 12

through 15 hereof, Respondent did engage in and

is now engaging in unfair labor practices within

the meaning of Section 8 (a), subsection (3) of the

Act.

17. By the acts set forth in paragraphs 10, 12,

13, 14 and 15 hereof, and by each of said acts,

Respondent did interfere with, restrain and coerce,

and is interfering with, restraining and coercing

its employees in the exercise of the rights guaranteed

in Section 7 of the Act, and did thereby engage in

and is thereby engaging in unfair labor practices

within the meaning of Section 8 (a), subsection (1)

of the Act.



10 National Labor Relations Board

18. The aforesaid acts of Respondent, and each

of them, as set forth in paragraphs 10, 12, 13, 14

and 15 hereof, occurring in connection with the

operation of Respondent's business as set forth in

paragraphs 1 through 5 hereof, have a close, inti-

mate and substantial relation to trade, traffic and

commerce among the several states of the United

States, and have led and tend to lead to labor dis-

putes burdening and obstructing commerce and the

free flow of commerce.

19. The aforesaid acts of Respondent, and each

of them, as set forth in paragraphs 10, 12, 13, 14

and 15 hereof, occurring in connection with the

operation of Respondent's business as set forth in

paragraphs 1 through 5 hereof, constitute unfair

labor practices affecting commerce within the mean-

ing of Section 8 (a), subsections (1), (3) and (5),

and Section 2, subsections (6) and (7) of the Act.

Wherefore, the General Counsel of the National

Labor Relations Board on behalf of the Board, by

the Regional Director for the Twenty-First Region,

this 25th day of July, 1951, issues this Complaint

against Trimfit of California, Respondent herein.

[Seal] /s/ HOWARD F. LeBARON,

Regional Director, National Labor Relations Board,

Twenty-First Region.

[Received in evidence November 19, 1951, as Gen-

eral Counsel's Exhibit No. 1-E.]
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Before the National Labor Relations Board

ANSWER OF TRIMFIT OF CALIFORNIA,
INC. (DESIGNATED HEREIN AS TRIM-
FIT OF CALIFORNIA), TO COMPLAINT

Comes now the respondent Trimfit of California,

Inc., designated in the Complaint on file herein as

Trimfit of California, and answering the Complaint

on file herein, admits, denies, and alleges

:

I.

Answering Paragraph 1 thereof, denies both gen-

erally and specifically each and every allegation

therein contained; and in that connection alleges

that respondent is a corporation organized and

existing under and by virtue of the laws of the

State of New York, and is qualified to and is doing

business within the State of California.

II.

Answering Paragraphs 2, 3, and 4 thereof, denies

both generally and specifically each and every alle-

gation in each and every of said paragraphs con-

tained.

III.

Respondent does not have sufficient information

or belief to enable it to answer the allegations con-

tained in Paragraphs 7, 8, and/or 9 thereof, and
for lack of information or belief, denies both gen-

erally and specifically each and every allegation in

each and every of said paragraphs contained.



12 National Labor Relations Board

IV.

Answering Paragraph 10 thereof, denies both gen-

erally and specifically each and every allegation

therein contained.

V.

Answering Paragraph 11 thereof, denies both gen-

erally and specifically each and every allegation

therein contained, and in particular, denies that

respondent did any of the acts set forth in said

Paragraph 10.

VI.

Answering Paragraph 12 thereof, denies both gen-

erally and specifically each and every allegation

therein contained, and in particular, denies that

respondent locked out all or any of its employees

because of the membership of any thereof in and/or

activities on behalf of the union, and/or because

said employees otherwise engaged in union and/or

concerted activities.

VII.

Answering Paragraph 13 thereof, denies both gen-

erally and specifically each and every allegation

therein contained, and in particular, denies that re-

spondent did discharge all and/or any of its em-

ployees because a majority, or any of them, had

designated the union as their representative for the

purpose of collective bargaining and/or had other-

wise engaged in union and/or concerted activities.

* VIII.

Answering Paragraph 14 thereof, denies both gen-

erally and specifically each and every allegation
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therein contained, and in particular, denies that on

or about February 12, 1951, or at any other time or

times, respondent did refuse and/or fail to reinstate

and/or is failing or refusing to reinstate employees,

Dennis Fitzpatrick, James Ludwig, Ruth Ludwig,

and/or Ray Murphy, because of their membership

in and/or activities on behalf of the union and/or

because they had otherwise engaged in union and/or

concerted activities.

IX.

Answering Paragraph 15 thereof, denies both gen-

erally and specifically each and every allegation

therein contained, and in particular, denies that on

or about February 20, 1951, respondent did dis-

charge and/or has since failed and/or refused to

reinstate Roy Roush because of his membership in

and/or activities on behalf of the union and/or

had otherwise engaged in union and/or concerted

activities.

X.

Answering Paragraph 16 thereof, denies both gen-

erally and specifically each and every allegation

therein contained, and in particular, denies that

respondent did any of the acts set forth in any of

the Paragraphs 12 through 15 thereof.

XI.

Answering Paragraph 17 thereof, denies both gen-

erally and specifically each and every allegation

therein contained, and in particular, denies that

respondent did any of the acts set forth in Para-

graphs 10, 12, 13, 14, and/or 15 thereof.



14 National Labor Relations Board

XII.

Answering Paragraph 18 thereof, denies both gen-

erally and specifically each and every allegation

therein contained, and in particular, denies that

respondent did any of the acts set forth in Para-

graphs 10, 12, 13, 14, and/or 15 thereof.

XIII.

Answering Paragraph 19 thereof, denies both gen-

erally and specifically each and every allegation

therein contained, and in particular, denies that

respondent did any of the acts set forth in Para-

graphs 10, 12, 13, 14, and/or 15 thereof ; and further

in particular, denies that respondent has done any

acts which constitute unfair labor practices affect-

ing commerce within the meaning of Section 8 (a),

subdivisions (1), (3), and/or (5), and/or Section

2, subdivisions (6) and/or (7) of the Act, or other-

wise or at all.

And for a Second, Separate, and Affirmative De-

fense to Said Complaint, and the Whole

Thereof, and in Particular in Answer to Para-

graphs 8, 9, and 10 Thereof, Respondent

Alleges

:

I.

That at no time has the union shown to the re-

spondent or made available to the respondent any

evidence whatsoever that a majority or any of the

respondent's production and/or maintenance em-

ployees of respondent's Anaheim, California, plant,

excluding supervisors, as defined in the Act, did

designate or select the union as their representative

for the purposes of collective bargaining with the
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respondent, excepting only by unsupported state-

ments of the union, its representatives, or agents;

although respondent has on numerous occasions re-

quested of the union that it do so.

II.

That on or about April 7, 1951, the union did

send a letter to the respondent wherein the union

did state, among other things, that the union repre-

sented a majority of respondent's employees for the

purpose of collective bargaining and in which the

union, among other things, requested a meeting to

effect recognition of the union and arrange to com-

mence collective bargaining conferences. That a

true and correct copy of said letter is hereto at-

tached, marked Exhibit A, and made a part hereof

by reference as though here set forth in full.

III.

That thereafter, and on or about April 12, 1951,

a representative of the union and a representative

of the respondent met and had a conversation at the

office of Mr. A. R. Taylor, Field Examiner of the

National Labor Relations Board, at the offices of

the National Labor Relations Board at Los An-

geles, California. That in said conversation the

respondent, through its said representative, advised

the union, through its said representative, that the

respondent did not know whether or not the union

represented a majority of the respondent's em-

ployees for the purpose of collective bargaining,

and suggested to the union that the union file a

petition for certification before the National Labor
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Relations Board; that the respondent would stipu-

late to the holding of the election, and if the election

resulted in a majority of votes in favor of the

union, the respondent would, of course, thereupon

arrange to commence collective bargaining confer-

ences in good faith to negotiate a collective bargain-

ing agreement. The union, through its said agent,

thereupon stated that it would not and could not

file a petition for certification by reason of the

existence of its then pending unfair labor charges

against the respondent before the National Labor

Relations Board. The respondent thereupon sug-

gested to the union that the respondent would stipu-

late that the unfair labor charges be dismissed

without prejudice, the petition thereafter filed, the

election held, and then if the union so desired it

could refile its unfair labor charges. This the union

refused to do.

IV.

That thereafter, and on or about April 16, 1951,

the respondent, by and through its counsel, sent a

letter to the union, a true and correct copy of which

is hereto attached, marked Exhibit B, and made a

part hereof by reference as though here set forth

in full. That at no time after said letter was sent

to the union did the union ever respond to said

letter or in any way designate or suggest a time

for the meeting suggested in paragraph 4 of said

letter.

And for a Third, Separate, and Further Affirmative

Defense to Said Complaint, and the Whole
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Thereof, and in Particular in Answer to Para-

graphs 12 and 13 Thereof, Respondent Alleges

:

I.

Respondent commenced the operation of its

Anaheim plant in about July, 1950, and continued

its operations until on or about January 22, 1951,

at which time the entire of the plant was shut down.

During the period of said operation, the operations

were unprofitable in that a number of the respond-

ent's knitting machines often broke down due to

inefficiency or carelessness on the part of the oper-

ator, there was excessive wastage of material, and

the quantities of goods being produced by the ma-

chines were unreasonably low.

II.

A short time prior to January 22, 1951, respond-

ent decided to add certain attachments to said

machines in an effort to increase production, to

make an investigation into the exact cause or causes

of the excessive breaking-down of its machines, and

to have its machines placed back into perfect order.

Since it was impractical for said work to be done

on said machines while they were in operation and
since respondent knew that it would be a substan-

tial period of time before said work on said ma-
chines could be done and completed, but the length

of time was unkown to the respondent, the respond-

ent did, on or about January 22, 1951, shut down
the entire of its plant and discharge all of its em-

ployees.
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III.

That respondent's plant was completely shut down

during the entire of the period from January 22,

1951, until the early part of February, 1951. That

during the entire of the period that said plant was

shut down, said attachments were being affixed to

respondent's machines, said machines were being

put back into proper order and repair, and an in-

vestigation was being made into the cause of the

breaking down of the machinery and the excessive

wastage which had occurred from July of 1950 to

January of 1951.

IV.

That on or about February 6 and 7, 1951, the

respondent sent out letters to each of its former

employees, a copy of the general form of which is

hereto attached, marked Exhibit C, and made a part

hereof by reference as though here set forth in full.

V.

When those of said employees desiring employ-

ment applied therefor in answer to said letter, Ex-

hibit C, applications for reemployment by all of

said employees were taken and said employees were

reemployed in the order of their ability and effi-

ciency, as shown by their work during the period

July, 1950, to January, 1951.

And for a Fourth, Separate, and Further Affirma-

tive Defense to Said Complaint, and the Whole

Thereof, and in Particular to Paragraphs 14

and 15 Thereof, Respondent Alleges

:
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I.

That the following named former employees of

respondent either were not reemployed and/or their

services were terminated by reason, among others,

of the following facts

:

1. In the matter of Dennis Fitzpatrick: During

the period of his employment ending January 22,

1951, he was negligent, incompetent, and inefficient

in the operation of his machine. Upon the proposed

reopening of the plant and upon receipt of the let-

ter, Exhibit C hereof, Mr. Fitzpatrick called at

respondent's factory at which time respondent's

general manager advised Mr. Fitzpatrick that he,

Fitzpatrick, could be a better knitter than he had

been and that he, the general manager, would like

to talk to Mr. Fitzpatrick. Mr. Fritzpatrick there-

upon turned around and immediately left and has

never returned to respondent's factory to discuss,

request, or seek reemployment.

2. In the matter of James Ludwig: During the

period of his employment ending January 22, 1951,

Mr. Ludwig was negligent, careless, inefficient, and

incompetent in performing his duties for the re-

spondent.

3. In the matter of Ruth Ludwig: During the

period of her employment ending January 22, 1951,

she refused to take orders, was insubordinate, in-

terfered with the efforts of respondent to systemize

its plant, interfered with coworkers, was incom-

petent, negligent, and inefficient.
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4. In the matter of Ray Murphy: During the

period of his employment ending January 22, 1951,

he was negligent, careless, inefficient, and incom-

petent. He was, however, sent the letter, Exhibit C
hereof, but did not file an application for reemploy-

ment and has never filed an application for reem-

ployment to the date hereof.

5. In the matter of Ray Roush: He was em-

ployed prior to January 22, 1951. After the plant

was reopened in February, 1951, he filed his appli-

cation for reemployment and was reemployed, and

worked for two days. During this two-day period

he was careless, negligent, inefficient, and incom-

petent in the performance of his duties. The work

he turned out was of poor quality and poor quan-

tity, and despite the fact that his machine was in

perfect working order at the time he was reem-

ployed it broke down during said two-day period.

Wherefore, respondent prays:

1. That the Complaint on file herein be dis-

missed.

2. For such other and further relief as may be

meet and proper.

KNIGHT, GITELSON,
ASHTON & HAGENBAUGH,

By /s/ ROBERT R. ASHTON,
Counsel for Respondent,

Trimfit of California, Inc.
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EXHIBIT A
(Copy)

Francis B. Ertel,

National Representative,

Am. Fed. of Hosiery Workers,

c/o Anaheim, California,

Pickwick Hotel.

April 7, 1951.

Trimfit of California,

1022 North Sabina Street,

Anaheim, California.

Dear Sirs:

The American Federation of Hosiery Workers,

Inc., a National Labor Union, represents a ma-

jority of your employees for the purpose of collec-

tive bargaining as to wages, rates of pay, working

conditions and other conditions of employment.

Therefore, I, as National Representative of the

Union, hereby respectfully request you, or your

authorized representatives, for a meeting to effect

recognition of our Union as the sole collective bar-

gaining agent for the proper unit of Trimfit of

California employees and to arrange to commence

collective bargaining conferences, in good faith, to

negotiate a Labor Agreement covering such proper

employee unit and effect a fair and reasonable set-

tlement of the recent lockout at your Anaheim
plant and the subsequent discrimination against

certain of your employees for aiding and assisting

to organize and form a Union in your plant.
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I am suggesting that such a meeting as above

requested be arranged for sometime between April

11 and 18, 1951, and the time and place for said

meeting to fit your convenience.

Kindly advise by return mail or as promptly as

otherwise possible.

Very truly yours,

FRANCIS B. ERTEL,

National Representative, Am. Fed. of Hosiery

Workers, Ind., c/o Pickwick Hotel, Anaheim

California.

FBE:

cc: Kramer Bros., Inc., L.A. Cal.

A. McKeown, Gen. Pres. A F H W
J. J. McCoy, Dir. of Org. A F H W
Ted Spuller, Dis. Mgr. A F H W
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EXHIBIT B
(Copy)

Law Offices of

Knight, Gitelson, Ashton & Hagenbaugh

1151 South Broadway

Los Angeles 15

PRospect 7626

April 16, 1951.

American Federation of Hosiery Workers, Ind.,

Pickwick Hotel,

Anaheim, California.

Attention: Mr. Francis B. Ertel,

National Representative.

My dear Mr. Ertel

:

In re : American Federation of Hosiery Work-

ers, Ind., vs. Trimfit of California ; Your
Letter of April 7, 1951, addressed to

Trimfit of California.

In the above-entitled matter, you will undoubtedly

recall our conversation of April 12, 1951, at the

office of Mr. A. R. Taylor, Field Examiner of the

National Labor Relations Board. This firm is

counsel for Trimfit of California, Inc., in this mat-

ter. Our client has handed to us for reply and our

attention your letter of April 7. In reply thereto,

you will now hereby kindly be advised

:

1. Trimfit of California, Inc. (hereinafter re-

ferred to as "Trimfit" for purposes of brevity), has

no information or knowledge as to, and therefore

denies that you represent a majority of its em-

ployees for the purpose of collective bargaining,

either as to wages, rate of pay, working conditions,

or any other conditions of employment.



24 National Labor Relations Board

2. The writer, as counsel for Trimfit, will meet

with you at such time as may be agreeable to your

calendar and the writer's, for the purpose of re-

viewing your evidence as to representation. In ac-

cordance with my advice to you on the 12th, if it

appears that your Union may possibly represent a

substantial portion of the employees of our client,

even though it be less than a majority, you may
file your petition for the certification of your Union

as the collective bargaining representative of our

client's employees; we will render our opinion unto

our client, recommending that it stipulate thereto

and to the holding of an election thereunder. As a

matter of fact, you may recall that on the 12th I

suggested that you, on that date, file your petition

for certification and that we would stipulate thereto,

and that the election could be held. You may recall

that you stated that you did not desire so to do.

Inasmuch as our client has no information or belief

or knowledge concerning your representation of

even a substantial portion of its employees, and as

I am only requesting some evidence thereof, and

as we are certain that if you shall forthwith file

your petition for certification, our client will stipu-

late to the holding of an election thereunder, any

meeting to effect recognition of your Union as the

sole collective bargaining agent for the proper unit

of Trimfit employees, and to arrange to commence

collective bargaining conferences in good faith to

negotiate a Labor Agreement covering such proper

employee unit, can and must necessarily follow your

certification as the collective bargaining agent of

our client's employees.
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3. Our client denies that our client did at any

time lock out any of its employees at its Anaheim

plant. Our client denies that it at any time has dis-

criminated against any of its employees or former

employees for aiding or assisting to organize or

form a union in our client's plant. There not hav-

ing been any lockout at our client's plant, and no

discrimination having been committed by our client

against any of its employees or former employees

for aiding or assisting to organize or form a union

in our client's plant, there is truly no reason for

a meeting to discuss any settlement thereof. Our
client, however, has not and does not intend now
to refuse to meet with you to discuss what may be

in your mind, if for no other reason but in the,

perhaps, naive hope and expectation that our client

can demonstrate to you the true reason for the

shutdown heretofore of our client's Anaheim plant

and the true reason for the refusal on the part of

our client to re-employ certain of its former em-

ployees and the discharge of Mr. Roy Roush. You
will recall that I showed to you the " Statement for

Services Rendered, October 17, to December 31,

1950," of Mr. Carl Driess, and the copy of the

letter of January 17, 1951, addressed to Mr. Arnold

Kramer, c/o Kramer Brothers, Inc., 191 West
Roosevelt Boulevard, Philadelphia 20, Pennsyl-

vania, and the "Statement for Services Rendered

January 17 to January 20, 1951; January 22 to

January 26, 1951, and January 29 to February 16,

1951," all of Mr. Carl J. Driess. You will recall

that I also advised you of the excessive and com-
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mercially impossible wastage and irregulars in the

knitting operations of our client prior to January

22, 1951, and particularly as compared with the

period after the reopening of the plant sometime

in February, 1951.

4. If you will, therefore, kindly call the writer,

we will arrange a time at our office when we will

be happy to discuss all of the foregoing matters

with you.

Kindly refer to the suggestions made at the time

of the conference on April 12th. Our client is

entirely agreeable that a conference be held among

Mr. A. R. Taylor, Field Examiner of the National

Labor Relations Board; yourself as representative

of the Union; Mr. Robert Kramer of our client,

Trimfit; Mr. Emil Mittman, the General Manager

of our client's Anaheim plant; and, if you desire,

Mr. Carl J. Driess, at the factory, so that you may
inspect wastage still on hand, particularly the

wastage of Mr. Roy Roush, and may hear from

Mr. Mittman and Mr. Driess as to the facts actually

existing both prior to the shutdown and after the

plant was reopened. It happens, however, that Mr.

Robert Kramer must go east and will not return

for a period of approximately 2% to 3 weeks. We,

therefore, suggest that such conference be held at

the plant on Saturday, May 19. I will appreciate

your advice as to whether or not you are agreeable

thereto.

In the matter of Roy Roush, I have ascertained

from Mr. Emil Mittman, the General Manager of

our client's Anaheim plant, that, prior to the shut-
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down on or about January 22, 1951, Mr. Roush was

employed for a period of approximately two weeks,

during which time he actually worked upon and

worked with the knitters on other than working 60-

gauge knitting machines, so that, in fact and in

truth, Mr. Roush had two weeks of training and

supervision and instruction in the operation of the

machine prior to being re-employed at the time when

the factory was reopened. He cannot, therefore, at-

tempt to either justify or explain his crackup after

his re-employment upon an alleged instruction of

only 45 minutes.

We are sending a copy of this letter to Kramer
Brothers, Inc.; to your Union, attention of Mr. A.

McKeown, General President ; to your Union, atten-

tion of Mr. J. J. McCoy, Director of Organization;

to your Union, attention of Mr. Ted Spuller, Dis-

trict Manager, inasmuch as the copy of the letter

which I have received of yours shows that you sent

copies to all thereof. Additionally, we are sending a

copy hereof to the National Labor Relations Board

at 111 West Seventh Street, Los Angeles 14, Cali-

fornia, attention of Mr. A. R. Taylor, Field Ex-

aminer.

We, therefore, await your advice.

Very truly yours,

KNIGHT, GITELSON,
ASHTON & HAGENBAUGH.

By /s/ ALFRED GITELSON.
AG-.EL
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EXHIBIT C

February 6, 1951

Employee

Employee's Address

City, State

Dear :

You will recall that heretofore due to required

additions to and changes of our machinery and the

necessity to verify the causes of excessive wastage

in our manufacturing operations, wastage being in

excess of any commercially allowable percentage, we

were compelled to suspend manufacturing opera-

tions. The time required to accomplish the forego-

ing being unknown you were discharged. The addi-

tions to and changes of our machinery are practi-

cally complete and we are certain that we have de-

termined the causes of the excessive wastage ; it was

not caused by or contributed to by the condition of

our machinery. We are therefore about to resume

manufacturing operations. If you are desirous of

being re-employed by us kindly file your applica-

tion for employment at our office. All re-employment

will be based on ability. Inasmuch as manufacturing

operations will be progressively resumed, we will
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employ according to our needs from time to time to

achieve the most efficient operations.

We will be taking applications Thursday, Feb-

ruary 8, 1951.

Very truly yours,

TRIMFIT OF CALIFORNIA,
EMIL MITTMAN.

Duly verified.

Affidavit of service by mail attached.

Received August 14, 1951.

[Received in evidence November 19, 1951, as Gen-

eral Counsel's Exhibit No. 1-H.]

United States of America Before The

National Labor Relations Board

Case No. 21-CA-1060

In the Matter of

TRIMFIT OF CALIFORNIA, INC.

and

AMERICAN FEDERATION OF HOSIERY
WORKERS, AFL

DECISION AND ORDER
On February 20, 1952, Trial Examiner Howard

Myers issued his Intermediate Report in the above-

entitled proceeding, finding that the Respondent had
engaged and was engaging in unfair labor practices,
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and recommending that it cease and desist there-

from and take certain affirmative action as set forth

in the copy of the Intermediate Report attached

hereto. Thereafter, the Respondent filed exceptions

to the Intermediate Report and a supporting brief.

The Respondent's request for oral argument is de-

nied as the record, exceptions, and brief, in our

opinion, adequately present the issues and the posi-

tions of the parties.

The Board 1 has reviewed the rulings of the Trial

Examiner and finds that no prejudicial error was

committed. The Rulings are hereby affirmed. The

Board has considered the Intermediate Report, the

Respondent's exceptions and brief, and the entire

record in this case, and hereby adopts the findings,

conclusions, and recommendations of the Trial Ex-

aminer, with the following modifications :
2

1. The Respondent excepts to the Trial Exami-

ner's finding that the Respondent locked out all its

employees on January 22, 1951, in violation of Sec-

tion 8 (a) (1) and (3) of the Act. We find merit

in this exception.

1 Pursuant to the provisions of Section 3 (b) of

the National Labor Relations Act, the Board has
delegated its powers in connection with this case

to a three-member panel.

2 At page 4, line 28, of the Intermediate Report
the Trial Examiner inadvertently states that the
Union meeting was scheduled for January 22, 1951,

and not, as the record shows, for January 21. We
hereby correct this error, which in no way affects

the Trial Examiner's ultimate conclusions.
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1

It is clear from the record that, in the first week

of January, 1951, the Respondent decided to alter its

knitting machines in order to manufacture loopless

toe hosiery. The tool necessary to effectuate this

change-over was received at the Respondent's plant

on January 16. Both before and after the receipt of

the tool, Driess, the manufacturer's representative

who was to be in charge of this work, with the sup-

port of Mittman, the plant superintendent, insisted

that all the knitting machines be shut down while

the change-over was being effected.3 Driess con-

tended that the complete shutdown was necessary

because (1) he could not make the necessary

changes in the machines and also perform his other

work for the Respondent; and (2) this was the only

way to comply with the manufacturer's request to

return the tool as soon as possible. Robert Kramer,

who was in charge of the plant, at first tried to

persuade Driess merely to shut down one machine

at a time but decided on January 19 to adopt Driess'

recommedation.

Although the Trial Examiner distinguishes be-

tween a shutdown of the whole plant and a shut-

down merely of the knitting machines, it is clear

from the record that the Respondent never con-

sidered keeping the rest of the plant open if all the

knitting machines were shut down. At the time the

plant closed down, January 22, there was not more

3 Driess' letter of January 17 to Arnold Kramer,
recommending the shutdown of all the machines
at once, was introduced into evidence, and its

authenticity is not disputed.
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than half a day's work for the seamers, loopers, and

inspectors, and about a week's work for the mend-

ers. The Respondent produced credible evidence

that it was economically unsound to keep the rest

of the plant open when the knitting machines were

not operating, and there is no evidence to the con-

trary. The 5000 dozen stockings "awaiting proc-

essing" on January 22, referred to in footnote 18 of

the Intermediate Report, were completely finished

as far as the Respondent's plant was concerned.

The Respondent does not do its own dyeing and

boxing, the only operations that remained to be done

on these stockings.

It appears, therefore, that before the Union meet-

ing of January 21 was planned and before there was

any evidence that the Respondent knew of the

Union's activity in the plant, the Respondent had

not only decided on the change-over but the pro-

duction personnel in charge of the work had recom-

mended the complete shutdown of the knitting

machines. Although the question is not free from

doubt,4 we are unable, upon the record as a whole,

to find that but for the union activity the Respond-

ent would have continued to operate its plant in

the usual manner without a layoff of the employees

herein concerned. Accordingly, as the record does

not warrant the conclusion that the closing of the

plant was effectuated because of the Respondent's

4 The Board has held that a finding of violation

of the Act cannot be based on suspicion alone. Punch
and Judy Togs, Inc., of California, 85 NLRB 499.
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knowledge of union activity therein,5 we find no

basis for finding that the Respondent locked out its

employees in violation of the Act.6 We shall there-

fore dismiss the complaint insofar as it alleges that

the Respondent violated the Act by locking out its

employees on January 22, 1951.

2. We agree with the Trial Examiner's finding

that the Respondent unlawfully refused to bargain

with the Union on and after January 30, 1951. The

Respondent unqualifiedly refused to bargain with

the Union on January 30 and persisted in its re-

fusal on February 6. We agree with the Trial Ex-

aminer that the Respondent's belated questioning,

in April, of the Union's majority and insistence

upon a Board election were not made in good faith.

Although the Trial Examiner relied in part upon

his finding of an unlawful lockout on January 22

to show the lack of good faith, we believe that the

other violations of the Act found herein, considered

together with the Respondent's initial clear-cut re-

fusals to bargain, fully support the Trial Examin-

er's conclusions.

3. The Trial Examiner found, and we agree, that

Fitzpatrick was discriminatorily denied reinstate-

ment when the plant reopened. The Trial Examiner

relied in part upon the conversation Fitzpatrick had

5 See NLRB v. J. I. Case Company, Bettendorf
Works, 30 LRRM 2624 (C.A. 8, September 16,

1952).

6 Walter Holm & Company, 87 NLRB 1169.
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with his brother-in-law, Driess, near the end of

March, 1951. During this conversation, according to

Fitzpatrick 's credited testimony, Driess warned

Fitzpatrick not to associate with Ludwig and Land-

ers because they were u * * * trying to organize the

place * * *" On cross-examination, Fitzpatrick ad-

mitted that Driess may not have used the words

quoted but that he so interpreted Driess' remarks.

In any event, Driess' admonition to Fitzpatrick not

to associate with Ludwig and Landers, two of the

most active Union adherents in the plants, clearly

reflects the Respondent's hostility toward the Union.

Driess originally came to the Respondent's plant

as the representative of the knitting machine manu-

facturer in charge of erecting the machines. How-
ever, the Respondent employed Driess separately to

act as the "fixer" of the machines and also to train

and direct the work of the knitters. The Trial Ex-

aminer found that Driess was not a supervisor

within the meaning of the Act. Without resolving

this question, we find, as did the Trial Examiner,

that Driess was so closely identified with manage-

ment that his conduct should be imputed to the Re-

spondent, and that the Respondent for this reason

is legally responsible for his remarks to Fitzpat-

rick.7

4. We agree with the Trial Examiner's finding

that James R. Ludwig was discriminatorily refused

reemployment. As the Trial Examiner points out,

the record does not support the Respondent's con-

?Roxanna of Texas, Inc., 98 NLRB No. 170.
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tention that Ludwig was an unsatisfactory knitter.

In this connection, we rely especially npon the testi-

mony of Driess, a witness for the Respondent, that

Ludwig had developed into a competent knitter by

the time of the plant shutdown.

5. We do not agree with the Trial Examiner's

finding that Roy Roush was discriminatorily dis-

charged in violation of Section 8 (a) (3) of the Act.

Although Roush was one of the original organizers

of the Union and one of its most active supporters,

he was promptly reemployed upon the reopening

of the plant. Two days later the Respondent dis-

charged Roush because he had a " smash-up" on his

knitting machine. The record shows that the serious-

ness of the " smash-up" was due to Roush 's care-

lessness or inexperience; Roush admitted as much

in his testimony. Furthermore, two other knitters

had comparable "smash-ups" about this time, and

both were discharged. Under these circumstances,

we are not prepared to find that Roush was dis-

charged because of his activity in behalf of the

Union, and we shall dismiss the complaint as to him.

ORDER
Upon the entire record in this case, and pursuant

to Section 10 (c) of the National Labor Relations

Act, the National Labor Relations Board hereby

orders that the Respondent, Trimfit of California,

Inc., Anaheim, California, its officers, agents, suc-

cessors, and assigns, shall

:

1. Cease and desist from

:

(a) Refusing to bargain collectively with Ameri-
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can Federation of Hosiery Workers, AFL, as the

exclusive representative of all production and

maintenance employees at its Anaheim, California,

plant, excluding supervisors as denned in the Act,

with respect to rates of pay, wages, hours of em-

ployment, or other conditions of employment;

(b) Discouraging membership in American Fed-

eration of Hosiery Workers, AFL, or in any other

labor organization, by discharging or refusing to

reinstate any of its employees, or by discriminating

in any other manner in regard to their hire or ten-

ure of employment, or any term or condition of

their employment

;

(c) In any other manner interfering with, re-

straining, or coercing its employees in the exercise

of their right to self-organization, to form labor

organizations, to join or assist American Federation

of Hosiery Workers, AFL, or any other labor or-

ganization, to bargain collectively through rep-

resentatives of their own choosing, and to engage in

concerted activities for the purpose of collective bar-

gaining or other mutual aid or protection, or to

refrain from any or all such activities except to

the extent that such right may be affected by an

agreement requiring membership in a labor organi-

zation as a condition of employment, as authorized

in Section 8 (a) (3) of the Act.

2. Take the following affirmative action which

the Board finds will effectuate the policies of the

Act:

(a) Upon request, bargain collectively with
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American Federation of Hosiery Workers, AFL, as

the exclusive representative of all the above-de-

scribed employees, and embody any understanding

reached in a signed agreement

;

(b) Offer to Dennis Fitzpatrick, James R. Lud-

wig, Ruth C. Ludwig, and Raymond Murphy im-

mediate and full reinstatement to their former or

substantially equivalent positions, without prejudice

to their seniority or other rights and privileges, and

make them whole, in the manner set forth in the

section of the Intermediate Report entitled "The

Remedy," for any loss of pay they may have suf-

fered by reason of the Respondent's discrimination

against them

;

(c) Upon request, make available to the Board

or its agents, for examination and copying, all pay-

roll records, social security payment records, time

cards, personnel records, and all other records neces-

sary to analyze the amounts of back pay due and

the right of reinstatement under the terms of this

Order

;

(d) Post at its plant in Anaheim, California,

copies of the notice attached hereto and marked

Appendix A.8 Copies of such notice, to be furnished

by the Regional Director for the Twenty-First Re-

gion, shall, after being duly signed by the Respond-

8In the event this Order is enforced by a decree
of a United States Court of Appeals, there shall

be substituted for the words "Pursuant to a Deci-
sion and Order" the words "Pursuant to a Decree
of the United States Court of Appeals, Enforcing
an Order."
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ent's representative, be posted by the. Respondent

immediately upon receipt thereof, and maintained

by it for sixty (60) consecutive days thereafter in

conspicuous places, including all places where no-

tices to employees are customarily posted. Reason-

able steps shall be taken by the Respondent to insure

that such notices are not altered, defaced, or covered

by any other material;

(e) Notify the Regional , Director for the

Twenty-First Region, in writing, within ten (10)

days from the date of this Order, what steps the

Respondent has taken to comply herewith.

It Is Further Ordered that the complaint, inso-

far as it alleges that the Respondent discrimina-

torily laid off and locked out its employees on

January 22, 1951, and discriminatorily discharged

Roy Roush on or about February 20, 1951, be, and

it hereby is, dismissed.

Signed at Washington, D. C, Dec. 2, 1952.

PAUL M. HERZOG,
Chairman

;

ABE MURDOCK,
Member

;

IVAR H. PETERSON,
Member

;

[Seal] NATIONAL LABOR
RELATIONS BOARD.
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Appendix A

Notice to All Employees

Pursuant to

A Decision and Order

of the National Labor Relations Board, and in order

to effectuate the policies of the National Labor

Relations Act, we hereby notify our employees that

:

We Will Bargain collectively, upon request, with

American Federation of Hosiery Workers, AFL, as

the exclusive representative of all production and

maintenance employees, excluding supervisors, with

respect to rates of pay, wages, hours of employment,

or other conditions of employment, and embody any

understanding reached in a signed agreement.

We Will Offer to Dennis Fitzpatrick, James R.

Ludwig, Ruth C. Ludwig, and Raymond Murphy

immediate and full reinstatement to their former

or substantially equivalent positions, without preju-

dice to their seniority or other rights and privileges,

and make them whole for any loss of pay suffered

as a result of the discrimination against them.

We Will Not in any other manner interfere with,

restrain or coerce our employees in the exercise of

their right to self-organization, to form labor or-

ganizations, to join or assist American Federation

of Hosiery Workers, AFL, or any other labor or-

ganization, to bargain collectively through rep-

resentatives of their own choosing, and to engage

in concerted activities for the purpose of collective

bargaining or other mutual aid or protection, or to

refrain from any or all such activities except to the
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extent that such right may be affected by an agree-

ment requiring membership in a labor organization

as a condition of employment, as authorized in Sec-

tion 8 (a) (3) of the Act.

All our employees are free to become or remain

members of the above-named Union or any other

labor organization. We will not discriminate in re-

gard to hire or tenure of employment or any term

or condition of employment against any employee

because of membership in or activity on behalf of

any labor organization.

Dated

TRIMFIT OF CALIFORNIA,
INC.,

By ,

(Representative) (Title)

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced, or

covered by any other material.
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United States of America, Before the National

Labor Relations Board, Division of Trial Ex-

aminers, Branch Office, San Francisco, Cali-

fornia

Case No. 21-CA-1060

In the Matter of

TRIMFIT OF CALIFORNIA, INC. 1

and

AMERICAN FEDERATION OF HOSIERY
WORKERS.

GEORGE H. O'BRIEN, ESQ.,

For the General Counsel.

KNIGHT, GITELSON, ASHTON &
HAGENBAUGH, by

ROBERT R. ASHTON, ESQ.,

For the Respondent.

MAX GOLDENBERG and

FRANCIS B. ERTEL,
For the Union.

Before: Howard Myers, Trial Examiner.

INTERMEDIATE REPORT AND
RECOMMENDED ORDER

Statement of the Case

Upon a charge and an amended charge duly filed

on March 7 and July 2, 1951, respectively, by

iErroneously referred to in the charges, com-
plaint, and certain other formal papers as Trimfit
of California.
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American Federation of Hosiery Workers, pres-

ently affiliated with American Federation of Labor,2

herein called the Union, the General Counsel of the

National Labor Relations Board, herein respectively

called the General Counsel and the Board, by the

Regional Director for the Twenty-first Region (Los

Angeles, California), issued his complaint on July

25, 1951, against Trimfit of California, Inc., herein

called Respondent, alleging that Respondent had

engaged in, and was engaging in, unfair labor prac-

tices affecting commerce within the meaning of

Section 8 (a) (1), (3), and (5) and Section 2 (6)

and (7) of the National Labor Relations Act, as

amended, 61 Stat. 136, herein called the Act.

Copies of the complaint and charges, together

with notice of hearing thereon, were duly served

upon Respondent and the Union.

With respect to the unfair labor practices, the

complaint, as amended at the hearing, alleged in

substance that the Respondent (1) on or about

January 22, 1951, laid off and locked out its em-

ployees because of their membership in, or activi-

ties on behalf of, the Union or because they had

engaged in concerted activities; (2) on or about

February 7, 1951, discharged all its employees

because a majority of them had designated the

Union as their collective bargaining representative

and had engaged in union and other concerted ac-

tivities; (3) since on or about February 12, 1951,

failed and refused to reinstate Dennis Fitzpatrick,

2At the time of the filing of the charges herein,

the Union was unaffiliated.
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James Ludwig, Ruth Ludwig, and Ray Murphy, to

their former positions when the mill reopened be-

cause of their membership in, or activities on behalf

of, the Union, and because they had otherwise en-

gaged in union and concerted activities; (4) on or

about February 20, 1951, discharged Roy Roush,

and thereafter has refused to reinstate him, because

of his membership in, and activities on behalf of,

the Union and because he had otherwise engaged in

union and concerted activities; and (5) on or about

January 30, and on or about April 16, 1951, and at

all times thereafter, has refused to bargain collec-

tively with the Union although the Union since

January 21, 1951, has been the duly designated col-

lective bargaining representative of Respondent's

employees in a certain appropriate unit.

The Respondent duly filed an answer denying the

commission of the alleged unfair labor practices.

Pursuant to notice, a hearying was duly held in

Los Angeles, California, from November 19 through

December 7, 1951, before the undersigned, the duly

designated Trial Examiner. The General Counsel,

Respondent, and the Union were represented by

counsel and participated in the hearing. Full op-

portunity to be heard, to examine and cross-examine

witnesses, and to introduce evidence pertinent to

the issues was afforded the parties. At the conclu-

sion of the taking of the evidence, the General

Counsel moved to conform the pleadings to the

proof with respect to minor inaccuracies. The mo-

tion was granted without opposition. Counsel for

Respondent then moved to dismiss the complaint
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for failure of proof. Decision thereon was reserved.

The motion is herewith denied. Oral argument was

then had in which counsel for the parties partici-

pated. The filing of briefs was waived by counsel.

Upon the entire record in the case and from his

observation of the witnesses, the undersigned makes

the following:

Findings of Fact

1. The business of the Respondent

Trimfit of California, Inc., a New York corpora-

tion, operates a mill at Anaheim, California, where

it manufactures full-fashioned ladies ' hosiery. All

Respondent's production is sold to Kramer Bros.,

Inc., whose stockholders are substantially the same

as Respondent's.3 The merchandise shipped by Re-

spondent to Kramer Bros., Inc., is in the greige

stage. Upon receipt thereof, Kramer Bros., Inc., at

its Los Angeles, California, offices, has the hosiery

dyed, boxed, and then shipped to points located out-

side the State of California. Kramer Bros., Inc.'s

annual out-of-state shipment of Respondent's mer-

chandise exceeds $100,000. Respondent's annual

purchases of nylon spun yarn, all of which is re-

ceived from points located outside the State of

California, exceed $50,000.

The Respondent concedes, and the undersigned

3Kramer Bros., Inc., is mainly engaged in the
manufacture, sale, and distribution of men's and
boys' hosiery. It operates a plant in Pennsylvania
and its principal offices are located in Philadelphia,

Pennsylvania.
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finds, that it is engaged in commerce within the

meaning of the Act.

II. The organization involved

American Federation of Hosiery Workers, affili-

ated with American Federation of Labor, is a labor

organization admitting to membership employees of

the Respondent.

III. The unfair labor practices

A. Background.

The site of the alleged unfair labor practices is a

small ladies hosiery mill established by the Respond-

ent in the summer of 1950 at Anaheim, California,

a community of some 14,522 persons4 and located

about 32 miles from Los Angeles.

The building which houses the mill was purchased

in the spring of 1950, by either Robert Kramer, a

stockholder and officer of Kramer Bros., Inc.,5 or

by that corporation. After the purchase of the

building, the interior thereof was remodeled so that

the six knitting machines already, or which were

4According to the preliminary report of the 1950
census made by the Census Bureau of the United
States Department of Commerce.

5The principal stockholders and operating officials

of Kramer Bros., Inc., are Arnold Kramer and his

two brothers, Robert and Harry. The record indi-

cates, and the undersigned finds, that Arnold Kra-
mer is the responsible head, and the person who
makes all major decisions with respect to the opera-
tions, of Kramer Bros., Inc.
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about to be, purchased from Karl Lieberkneckt,

Inc., of Reading, Pennsylvania, could be advanta-

geously placed therein and an addition was built on

the building in order that the sewing and repairing

department could be housed in a room separate and

apart from the knitting department.

Under the terms of the purchase agreement, Lieb-

erkneckt was to erect the machines and assure their

satisfactory working condition. The erecting com-

menced in July, 1950, under the supervision and

direction of Carl J. Driess, an employee of Lieber-

kneckt and by mid-September two machines had

been erected and production commenced thereon.

On or about November 25, the third machine was

put into production.

B. Interference, restraint, and coercion; the shut-

down of mill; and the locking out of the em-

ployees.

Commencing in September or in October, 1950,

Employee James R. Ludwig, a member of the

Union prior to his employment with Respondent in

August of that year, and James Hubbard, a fellow

knitter,6 spoke together on numerous occasions re-

garding the rates paid Respondent's knitters and

the rates received by knitters of Eastern hosiery

mills.

On or about November 13, Anthony J. Damm,
president of Local 43-B of American Federation of

Hosiery Workers, received a letter from Alexander

6At the time of the hearing, Hubbard was Re-
spondent's superintendent of production.
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McKeown, president of the parent organization,

stating that he had been advised that Respondent's

employees desired to be organized and suggesting

that Damm select a committee and call upon Lud-

wig.

On or about November 25, Damm wrote Ludwig

inquiring when it would be convenient to see him.

Pursuant to arrangements, Damm and his commit-

tee called at Ludwig 's Anaheim home on December

7, and discussed with Ludwig and his wife, also a

Respondent employee, wage scales and organiza-

tional plans.

On or about December 13, Damm received a letter

from another Union official stating that Roy Roush,

who had been recently hired by Respondent as a

knitter, had written the Union stating that Re-

spondent's employees were desirous of being or-

ganized.

On or about December 17, Damm and a commit-

tee again called upon the Ludwigs and further or-

ganizational plans were discussed. The committee

and Damm then went to Roush 's home at Norwalk,

California, and discussed with him the subject mat-

ter of his letter to the Union.

Throughout December, 1950, and up to about

January 21, 1951, Ludwig and Hubbard had dis-

cussions almost daily regarding the unionization of

the mill. These discussions took place variously as

they drove to and from work, at work, or between

shifts. At times other Respondent knitters joined

in the discussions. During the early part of Janu-

ary, because of the unavailability of sufficient union
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membership cards, Lester Landers, a knitter for

Respondent, prepared a petition which bore a legend

identical to that appearing upon the Union's mem-
bership cards. This petition then was circulated in

the plant among the ten knitters then in Respond-

ent's employ and each of them, save Hubbard and

Paul Reynolds, signed it.

On or about January 17 or 18, Roush secured

from Edith Sue Carlisle, the Respondent's then

bookkeeper and office clerk, a list of names of all

Respondent's employees and their respective ad-

dresses. The employees then were advised, by Roush

or Ludwig, either by post card or by word of mouth,

that the Union would hold an organizational meet-

ing at the Anaheim American Legion Hall, located

about four blocks from the Respondent's mill, on

Sunday morning, the twenty-second. 7

Damm presided over the aforesaid meeting which

was fairly well attended and about ten employees

signed union membership cards that day.8

Carlisle credibly testified that when she reported

for work at about 8 o 'clock the next morning, Janu-

ary 22, she saw Emil Mittman, the then manager of

7Arrangements for the meeting and for the use of

the hall were made by Ludwig and Roush jointly.

8Five employees had signed membership cards
previously. At the time of the aforesaid meeting,
Respondent had 36 production and maintenance em-
ployees. The payroll for the period ending January
27, which was received in evidence, includes the
names of Alexander Evasaw and Ray Ingram.
However, Evasaw was not hired until after Janu-
ary 22, and Ingram was a part-time employee.
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Respondent's mill and also main owner of Califor-

nia Hosiery Company, which firm manufactures la-

dies hosiery and whose plant is located in Anaheim,

standing in the office doorway of Respondent's mill

with Driess and William Burley
;

9 that as she passed

the three men she noticed Mittman's "face was very

red and he was quite upset"; that Mittman turned

to her and asked, "Did you give the names of

the * * * mill employees to anyone?"; that when

she replied in the affirmative, Mittman asked to

whom she had given the list; and that she replied

that she had given it to Roush. 10

About noon that day, Mittman announced to the

employees then working on the first shift that the

mill would be temporarily shut down at the end of

that shift because of a shortage of yarn and in

order to attach to each of the three machines then

in operation a device to manufacture loopless toe

stockings. Mittman also informed the knitters and

the other employees then at work that they should

leave their respective home addresses and telephone

9From about January 1, 1951, until some time in
the late spring or early summer of that year, Bur-
ley was superintendent of the mill or its production
manager.

10Mittman testified that this conversation took
place on January 23, and his version thereof is

slightly different from that of Carlisle. Upon the
entire record in the case, the undersigned is con-
vinced, and finds, that the conversation took place
on January 22, as testified to by Carlisle and that
her version thereof is substantially in accord with
the facts.
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numbers with Carlisle for they would be recalled as

soon as the mill reopened. 11 He then instructed

Carlisle to telephone the employees on the other

two shifts and inform them of the shutdown.

Robert M. Kramer, Respondent's secretary, whose

offices are located in Los Angeles and who super-

vised Respondent's business in the interest of Kra-

mer Bros., Inc., testified in the first instance as a

witness for the General Counsel. As such witness,

Kramer testified that commencing early in January,

1951, and until about the 22nd of that month, the

day the mill was shut down, he conferred a number

of times, mostly by telephone, with his brother,

Arnold, who, during this period, was either in New
York or in Philadelphia, regarding the advisability

of closing down the knitting machines in order to

attach certain newly popularized, loopless toe de-

vices to the knitting machines; that the decision

whether to close the mill was contingent upon the

receipt from Lieberkneckt of a certain cutting tool

necessary to make the transition ; that Mittman told

him "the Lieberkneckt people were being besieged

on all sides for the tool and he was having difficulty

in persuading" Lieberkneckt to send the tool to

Respondent's mill; that he then enlisted Arnold

Kramer's aid in order to get the tool; that the tool

nMittman testified that he informed the knitters

of the shutdown at about 9 :00 or 9 :30 in the morn-
ing and informed the other employees of it about
3:30 in the afternoon. Upon the entire record in

the case, the undersigned finds that all the em-
ployees were informed of the shutdown at about
noontime.
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became available to Respondent on January 22, the

day of the shutdown, it having arrived in Anaheim

a few days prior thereto; that the tool was first

used to change over Mittman's California Hosiery

Company's machines; that prior to the arrival of

the tool on January 16, he, Mittman, and Driess

discussed the advisability of shutting down the mill

instead of changing over one machine at a time and

keeping the other two machines operating; that

either Driess or Mittman, or both, recommended a

complete shutdown of the mill while, on the other

hand, he "was not too certain" whether he "wanted

to shut it down entirely at that time"; that Mitt-

man and Driess advised a complete shutdown so as

to expedite the change-over for Lieberkneckt was

"demanding" the return of the tool "as quickly as

possible"; that he did not favor the shutdown be-

cause he desired "production"; that when the tool

arrived on January 16, either Driess or Mittman

informed him of its arrival and that the tool would

first be used on Mittman's machines; that "some-

time during the morning" of January 22, Mittman

telephoned him saying that the tool was available

to Respondent; that Mittman then asked whether

it was agreeable to him to shut down the mill since

Driess advised it; and that he approved the shut-

down. 12

12Kramer's testimony regarding this telephone
conversation is as follows:

Q. (By Mr. O'Brien): Did you order a
shutdown of the plant on January 22, 1951?
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As a witness for Respondent, Kramer testified

that throughout his numerous talks with Mittman

and Driess, prior to the arrival of the tool, about

shutting down the machines, he told each that he

did not favor a shutdown in order to equip the

machines with the loopless toe devices but rather

favored changing one machine at a time; that

Driess was of the opinion that a shutdown was abso-

lutely necessary and Mittman, at first, was "more

or less noncommittal" but later, "sort of went

along with Driess '

'
; that at a conference with Mitt-

A. Yes.

Q. To whom did you issue this order?
A. To Mr. Mittman.
Q. Was it orally or in writing 1

A. Orally.

Q. On the telephone or

A. On the telephone.

Q. (By Mr. O'Brien): The date of your
telephone conversation with Mr. Mittman?
A. It was a Monday in January.
Q. About what time of day?
A. In the morning.
Q. Can you place it any better than that?
A. No. Sometime in the morning.
Q. Who initiated the phone call?

A. Mr. Mittman.
Q. What did he say?
A. He said that the cutting tool for the

loopless toe attachment was available and that

the tool was sent out here by Lieberkneckt with
the understanding that we would cut the tool

and get the work finished as quickly as pos-
sible; that the best way to accomplish this

would be to shut down the mill.

Q. And what did you say?
A. That he was running the mill; if he

wants to shut it down, he should shut it down.
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man and Driess on the evening of January 16,

Driess informed him that the tool had arrived that

day and "recommended shutting down all of the

machines in order to make the change-over"; 13 that

when Driess pressed him for a " definite answer' 7

he told Driess that he wanted to talk the matter

over with Arnold Kramer; that Driess then sug-

gested that he (Driess) would write Arnold Kramer
about the entire matter, which suggestion he ap-

proved; that Driess wrote Arnold Kramer and the

latter telephoned him "about noon" on Friday, Jan-

uary 19, and said, to quote Robert Kramer, "I was

taking charge out here, and if that is what Driess

and Mittman wanted, that any decision I would

make would be satisfactory to him"; that several

hours after talking with his brother, he telephoned

Mittman 's mill in an attempt to talk to Mittman;

that when the operator informed him that Mittman

"was out of the city for the day," he cancelled the

call; that he made no attempt to reach Driess on

the telephone ; that the next day, Saturday, he again

was unsuccessful in reaching Mittman by telephone,

but this time left word, either at Mittman 's home

or at his mill, for Mittman to call him; that about

13Kramer testified that, although he had been at
the mill for several hours during the day, neither
Driess nor Mittman told him the tool had arrived
until the three conferred together that evening.
Mittman testified that when Kramer arrived at the
mill that day (he believed it was about 10 o'clock
that morning because that was the hour usually
Kramer arrived at the mill) he informed Kramer
that the tool had arrived.
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7:30 Monday morning Mittman called him at his

house; that when he told Mittman, "I [spoke] to

Arnold on Friday, and if you [feel] that the mill

should shut down, [you] should shut down. [You

have] my permission to so do"; that Mittman 's only

comment was, "O. K."; and that about eleven

o'clock that morning, Mittman again telephoned,

told him the mill was shutting down, and he re-

plied "all right."

Although Kramer, Mittman, and Driess discussed

the proposed shutdown of the machines on numer-

ous occasions, Kramer admitted that at no time did

he ever ask either Mittman or Driess, or did either

tell him, how long the mill would be down or did

they discuss "the mechanics of shutting down";

and at no time prior to the shutdown did his

brother, Arnold, inquire of him how long he, Mitt-

man, or Driess contemplated the machines would

be shut down, how much production would be lost

by shutting down, or the relative advantages of

shutting down all the machines simultaneously as

against changing over one machine at a time.

Kramer further testified that after the mill had

been closed, his brother, Arnold, telephoned, said he

had received word from Alfred Hoffman, the Un-

ion's general secretary-treasurer, that the mill had

been shut down; that he told his brother that Hoff-

man's statement was correct; and that his brother

did not inquire how long the mill was to be closed.

Mittman testified that from the very day the

decision was reached to manufacture loopless toe

hosiery and after the tool and parts had been or-
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dered, 14 he informed Kramer that he favored shut-

ting down all knitting machines simultaneously and

never receded from that position. Mittman further

testified that between January 7 and January 15 or

16, he had several telephone conversations and two

personal talks with Kramer regarding shutting

down the knitting machines in order to effect the

change-over, and each time he recommended shut-

ting down all the machines at one time telling

Kramer that he had " obligated himself" to Lieber-

kneckt to return the tool immediately, and that, in

his opinion, the only way he could carry out his

Lieberkneckt commitment was to shut down all the

machines at one time.

Regarding the January 16 evening conference

with Kramer and Driess, Mittman testified he

" strongly recommended" to Kramer shutting down

all the machines because it was "the only way * * *

we could do a good job"; that in support of his

position he pointed out to Kramer, that "we were

also short on yarn and since we didn't have enough

yarn there was no use breaking our neck, and there

was no use keeping the mill running, with the

amount of nylon we were receiving"; that Driess

stated that he could not perform a satisfactory job

changing over the machines unless he was relieved

of his other duties; 15 that Kramer "didn't commit

14This,. Mittman places as taking place early in
January.

15At that time, Driess not only was erecting a
machine in the Respondent's mill for Lieberkneckt
but also was employed by Respondent as a machine
fixer.
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himself * * * because he wasn't sure of what he

was going to do * * * and asked us * * * [to] cut

the first machine and find out whether we still

couldn't" change the machines one at a time; and

that the conference concluded when Driess sug-

gested writing to Arnold Kramer and Robert

Kramer saying, "Before I agree, [to shutting down

the machines] I would like to talk to my brother

about it."

Mittman further testified that Kramer telephoned

him on January 17 and 18, inquiring how "we were

progressing on the machine we were" changing

over;16 that when he arrived at home at about 9

o'clock Saturday night, January 20, he was told

that Kramer had tried to reach him by telephone

that day and that Kramer had left word that he

should call Kramer as soon as he got home; that

sometime the next afternoon he called Kramer's

home but was not able to get Kramer on the tele-

phone; that about 7:30 or 7:45 Monday morning

he was successful in getting Kramer on the tele-

phone; that Kramer said, to quote Mittman, "he

had [spoken] to his brother Arnold and he said,

'You got your wish granted, you can do the work

as you see fit' "; that he immediately went to the

16According to the bills rendered to Respondent
by Driess for work he had performed for it, ex-

clusive of erecting machines for which he was com-
pensated by Lieberkneckt, the work of changing
over to loopless toe was started on January 17, and
was being performed on the machine then being
erected.
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Respondent's mill and told Driess that he had re-

ceived permission to do the work "as we wanted

to do it," and therefore "I am going to shut down

the machines."

Driess testified that early in January, after Mitt-

man and Kramer had informed him that they and

Arnold Kramer were interested in equipping Re-

spondent's machines with the loopless toe devices

he telephoned to an official of Lieberkneckt in

Reading, Pennsylvania, and, after ascertaining cer-

tain facts regarding the mechanics for the change-

over, he was told by that official that the necessary

tool and parts would be shipped to him provided

he would agree to work on all Respondent's ma-

chines at one time, thereby making the tool avail-

able to other customers of Lieberkneckt without

any undue delay; that immediately after complet-

ing the aforesaid telephone conversation, he told

Kramer and Mittman the substance of his talk with

the Lieberkneckt official, the official's promise to

send the tool and parts provided he would do all

Respondent's machines simultaneously and then

work on Mittman 's machines simultaneously, return

the tool as soon as possible, and of his promise to

shut down all the machines so that the job could

be done expeditiously; that Kramer and Mittman

said, "that is what we want. You get the tool";

that when he asked, "what about the shutdown?

Can I do it?" Kramer replied, "I don't know if

I can do it. I need the work. But we will decide

when you get the tool"; that as soon as the tool

arrived he commenced the necessary change-over on
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the machine then being erected; that on January

16, he advised Kramer and Mittman that in order

to do a satisfactory job and expeditiously it would

be necessary to shut down all the machines; that

Mittman agreed with him; that at the January 16

evening conference it was agreed between the three

of them that he should write Arnold Kramer and

obtain the latter 's "reaction" with respect to which

change-over method to be employed; and that at

about 8 o'clock in the morning of January 22, he

was informed by Mittman that all the machines

"were to be completely shut down."

Kramer and Mittman each testified that he had

no knowledge or information that the employees

had engaged in any activity in behalf of the Union

prior to the shutdown on January 22. This testi-

mony is not credited. In the first place, Kramer's

testimony is not only replete with evasive answers

regarding matters obviously within his personal

knowledge and with numerous self-contradictory

statements, especially when he was under examina-

tion by the General Counsel, but his demeanor while

on the witness stand clearly evidenced to the under-

signed a desire to withhold the true facts of this

case. Mittman, likewise, was neither a frank nor

a straightforward witness. For example, Mittman

testified that he did not know of the Union's meet-

ing of January 21 until the evening of January 22,

when he was told of it by Hubbard, whereas

Carlisle's credible testimony reveals that he ques-

tioned her about her giving the employees' names

and addresses to Roush prior to announcing the

closing of the mill.
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Even if there was no direct evidence of Kramer's

and Mittman's knowledge of the employees' union

activity prior to the shutdown, it is reasonable to

infer from the fact that for a long period of time

Ludwig and others openly discussed and openly

solicited members for the Union within Respond-

ent's small mill located in a rather small commu-

nity, that the Respondent's managerial officials

knew of the employees' union activities prior to the

shutdown. 17

Furthermore, the immediacy with which the plant

was closed following the Union's first open meeting

leads to the conclusion that Respondent's officials

knew of that meeting before the decision to shut

down the mill was reached. This conclusion becomes

inescapable when consideration is given to the fact

that throughout the numerous discussions between

Kramer, Mittman, and Driess and during Arnold's

and Robert Kramer's several long distance tele-

phone conversations, regarding the change-over to

the manufacture of loopless toe hosiery, the main

question under discussion was whether to close

down all machines at one time or one machine at

a time and not whether to close down the entire

mill. In fact, Driess' letter of January 17 to

Arnold Kramer, which was written as a result of

17See Angwell Curtain Company, Inc., v. NLRB
(C.A. 7), decided November 29, 1951; NLRB v.

Abbott Worsted Mills, Inc., 127 F. 2d 438 (C.A. 1)

;

Quest-Shon Mark Brassier Co., 80 NLRB 1149;
Kallaher and Mee, Inc., 87 NLRB 410; F. W.
Woolworth Company, 90 NLRB 289; NLRB v.

Link-Belt, Inc., 311 U.S. 584, 602.
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the indecisive January 16 meeting between Kramer,

Driess, and Kramer, stated in part, "In order to

make the change-over in the fastest possible time,

it will be necessary to shut down the machines so

that I can work undisturbed, and I recommend that

a shutdown be effected as soon as possible," and

concluded with the request that Arnold Kramer

immediately advise Driess '

' regarding the advisa-

bility of shutting down all the machines so that

I can proceed immediately with the loopless toe

change-over."

That Arnold Kramer was unaware that the ma-

chine change-over would necessitate the closing of

the mill, is clearly revealed by the credible and

uncontradicted testimony of Francis B. Ertel, a

national representative of the Union, who testified

that when he called upon Arnold Kramer in New
York on May 10, 1951, to complain about the mill's

shutdown and about certain other conditions then

existing at Respondent's establishment, Arnold

Kramer denied ordering the shutdown or knowing

that the mill had been closed prior to being so in-

formed by Hoffman.

Moreover, it is reasonable to conclude, which the

undersigned does, that Robert Kramer, who is a

man of acumen and of wide business experience,

would not have inquired of either Mittman or

Driess, or both, during their many discussions, how
long the mill would be closed, if during these talks

the question of closing the entire mill was under

discussion. This is especially true because Robert

Kramer testified he was anxious to obtain "pro-
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duction." Admittedly, Robert Kramer never made

this inquiry of Mittman or Dreiss, nor did Arnold

Kramer make it of Robert Kramer.

Furthermore, the record does not substantiate

the Respondent's contention that, because of the

lack of sufficient hosiery on hand to inspect, mend,

loop, and otherwise process, the closing down of

the knitting machines necessitated the closing of

the entire mill. The credible evidence, in fact,

points to the contrary. 18 Nor is the Respondent's

further contention that the shutdown was necessary

because the knitting machines often broke down

due to the inefficiency or carelessness on the part

of the operators and hence the machines had to be

completely repaired, supported by credible evidence.

Upon the record as a whole, the undersigned is

convinced, and finds, that the mill was shut down

on January 22, 1951, and all employees locked out

for the purpose of (1) ridding the mill of all

known leaders of the Union's movement 19
, (2) dis-

couraging membership in the Union, and (3) evad-

ing Respondent's statutory duty to bargain collec-

tively with the Union.20 The undersigned further

18The record does not show how long the sewers,
loopers, menders, inspectors, and the other such
employees would have remained on the job while
the knitting machines remained idle. The record
does indicate, however, there were at least 5,000
dozen stockings awaiting processing at the time of
the shutdown.

19As more fully discussed below, certain Union
leaders were refused reinstatement when the mill
reopened.

20This refusal is discussed more fully below.
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finds that by such locking-out the Respondent

violated Section 8 (a) (3) and (1) of the Act. These

findings are buttressed by the fact that when the

mill was about to reopen, Respondent wrote almost

identical letters21 to each employee, except to the

handful who worked in the mill during the shut-

down helping Driess and others clean, repair, and

equip the machines with the loopless toe devices,

stating therein that because Respondent was unable

to ascertain at the time of the mill's closing how

long it would be closed, "you were discharged" on

January 22, and "if you are desirous of being re-

employed by us kindly file your application for

employment at our office." It goes without saying,

that an employer who temporarily closes his mill

to make certain machine adjustments does not dis-

charge his employees, especially highly skilled and

hard-to-obtain employees, unless he has some ul-

terior motive, such as in this case, to evade his

obligations under the Act.

C. The Refusal to Bargain Collectively With the

Union.

1. The Appropriate Unit

The complaint alleged and the answer admits22

that Respondent's employees, excluding supervisors

as defined by the Act, at all times material herein

21Except for certain deletions in some letters, due
to the fault of the copyist, and as to when the
addressee was to file new application for employ-
ment, the letters are identical.

22By its failure to deny or otherwise aver.
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constituted, and now constitute, a unit appropriate

for the purposes of collective bargaining, within

the meaning of Section 9 (b) of the Act, with re-

spect to grievances, rates of pay, wages, hours of

employment, and other conditions of employment,

and that the said unit insures to the said employees

the full benefit of their right to self-organization

and collective bargaining and otherwise effectuates

the policies of the Act.

2. The Union's Majority Status in

the Aforesaid Unit

At the hearing, there was introduced in evidence

by the General Counsel a list prepared by Respond-

ent containing the names of all the employees in

the unit hereinabove found appropriate. The list

shows that on January 22, the day of the shutdown,

Respondent had in its employ 36 persons in the

said unit.23 On behalf of the General Counsel there

were offered and received in evidence 28 signed

cards, each bearing a date in January, 1951, ex-

pressly authorizing the Union to represent the

signer thereof for the purposes of collective bar-

gaining. The genuineness of the signatures appear-

^In reality, the list is the payroll for the week
ending January 27, and includes the names of Ray
Ingram and Alexander Evasew. The former was a
part-time employee and the latter was not employed
until after January 22, and voluntarily quit Re-
spondent's employ on or about January 24. The
parties stipulated at the hearing that Ingram and
Evasew were not to be included in the unit.
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ing upon the said cards was not questioned nor

challenged.

The undersigned has compared the names appear-

ing upon the said cards with the list submitted by

Respondent and received in evidence and finds that

as of January 22, 1951, 22 employees in the appro-

priate unit had signed cards expressly designating

the Union as their collective bargaining representa-

tive.24 The undersigned accordingly finds that as

of January 22, 1951, and at all times thereafter,

the Union was the duly designated collective bar-

gaining representative of Respondent's employees

in the unit found appropriate. Pursuant to Sec-

tion 9 (a) of the Act, the Union was, therefore, on

January 22, 1951, and at all times thereafter, the

exclusive representative of all the employees in such

unit for the purposes of collective bargaining with

respect to grievances, rates of pay, wages, hours of

employment, and other conditions of employment.

3. The Refusal to Bargain

On January 30, Theodore Spuller, the Union's

Midwest district manager, telephoned Kramer and

informed him that he had been sent to Los Angeles25

to investigate the situation then existing at Re-

240ne card is dated January 14, two dated Jan-
uary 15, two dated January 20, ten dated January
21, and seven dated January 22. In addition, one
card is dated January 23, three dated January 24,

one dated January 25, and one dated January 29.

25Spuller's headquarters in January, 1951, were,
and still are, in Milwaukee, Wisconsin.



vs. Trimfit of California, Inc. 65

spondent's mill and arranged to meet with Kramer

that day for luncheon.

At the luncheon, after a discussion had been had

with respect to the machinery installed at Respond-

ent's mill and the type of hosiery being manufac-

tured there, Spuller told Kramer that he was of

the opinion that the employees had been locked out.

Kramer replied that the employees were not locked

out; that the machines were shut down and the

employees laid off so that the loopless toe devices

could be attached to the machines; that, although

he did not know how long it would take to make

the change-over, there was a "possibility that it

would take two or three or four weeks"; that as

soon as that work was completed the employees

would be recalled except those who had not per-

formed satisfactory work. When questioned by

Spuller as to the identity of those not to be rehired,

Kramer said that he did not know the names of

those persons, adding that Mittman would be the

person who would decide that issue.

Spuller then told Kramer that the Union repre-

sented a majority of the workers at the Anaheim

plant, that "they had signed application cards with

our organization, and they want us as a bargaining

representative." Kramer replied, to quote from

Spuller 's credible testimony:26

26Kramer was questioned about this meeting with
Spuller only when he was being examined by the
General Counsel. His testimony regarding this

meeting consists mainly of a series of "I don't
recall." In short, Kramer testified that he could
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Mr. Kramer told me he felt the plant was

too small to have organization. He said, if he

was me he would suggest to me that we devote

our time to larger plants throughout the coun-

try. That he felt * * * nothing could be arrived

at organizing a small plant such as his plant.

He said, too, that I should come back in an-

other year or two and he felt the plant would

be larger and that maybe at that time we could

get together on some understanding.

Spuller then informed Kramer that the size of

the plant was not the determining factor as to

whether the plant should be organized but rather

the desires of those employed therein, and since

those employees wanted the Union to represent

them "it was our job to see that they were or-

ganized and" represented. When Spuller asked

Kramer to negotiate a collective bargaining con-

tract, the latter replied that the mill was too small

and the Union should not bother organizing small

mills.

Spuller then requested, when it became evident

to Spuller that Kramer would not recognize the

not recall anything of any importance that was said
by him or by Spuller at this meeting. For example,
Kramer testified he could not recall when the meet-
ing took place; whether the meeting was before
or after the mill's shutdown; whether Spuller re-

quested recognition of the Union as the employees'
bargaining representative; whether Spuller stated

that the Union represented the majority of the

employees ; or whether Spuller requested commence-
ment of collective bargaining negotiations.
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Union as the bargaining representative for Re-

spondent's employees, that Kramer consent to an

election, presumably to be held under the Board's

auspices. Kramer replied that this was a question

which had to be taken up with Respondent's

attorney.

The meeting concluded when Kramer stated that

he would get in touch with Spuller and arrange

"a social affair" so he could entertain Spuller and

the latter 's wife, who had accompanied Spuller to

Los Angeles. Several evenings later, Kramer and

his wife entertained Mr. and Mrs. Spuller, but no

discussion was had pertaining to the Respondent's

mill or its employees.

On February 6, Kramer and his counsel, Alfred

Gitelson, Esq., met at the Board's offices with

Damm and a Board Field Examiner.27 There,

Damm informed Gitelson, who acted as spokesman

for Respondent, that the Union represented the

majority of Respondent's employees and then re-

quested Respondent to recognize the Union as their

collective bargaining representative. Gitelson re-

plied, according to his own testimony, that the

Union used wrong "timing" in filing the petition

for certification because the mill was then closed

and Respondent had but two or three persons in

its employ, that as soon as the mill reopened, which

he believed would be in the near future, and the

normal complement of persons employed, Respond-

270n January 26, the Union filed with the Board's
Twenty-first Region a petition for an election and
certification of representatives.
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ent would consent to an election. Gitelson then sug-

gested to Damm that he withdraw the pending

petition and file a new petition at some later date.

Presumably on the basis of Gitelson 's statements,

the Field Examiner suggested that Damm withdraw

the petition. This Damm did, and his action re-

ceived the Regional Director's approval.

Gitelson denied that Damm stated at the afore-

said conference that the Union represented a

majority of Respondent's employees or demanded

recognition of the Union as the collective bargain-

ing representative for such employees. Under the

entire record, the undersigned finds that Gitelson

was mistaken and that Damm made the claim of

majority representation by the Union and a request

for recognition and collective bargaining.28

Under date of April 7, Ertel, who for several

months prior thereto had taken charge of the

Union's campaign at Respondent's mill, wrote

Respondent stating that the Union represented a

majority of Respondent's employees and requesting

a meeting for the purpose of negotiating a collec-

tive bargaining contract.

On April 12, Gitelson and Ertel met at the offices

of the Board's Twenty-first Region and there con-

28Damm testified, and the undersigned finds, that

at the aforesaid meeting he might have used the

phrase "substantial number" or the phrase " sub-
stantial majority" when discussing with Gitelson

the question of the Union's majority status; that,

in his opinion, both phrases are synonymous; and
that he often uses either phrase when he means
" majority."



vs. Trimfit of California, Inc. 69

ferred with a Board Field Examiner other than

the one who attended the February 6 conference.

There, discussion was had, among other things,

relative to the claimed lockout of January 22, and

Respondent's refusal to reinstate certain employees

upon the reopening of the mill.29 Ertel stated at

the conference that the actions of Respondent were

violative of the Act and Gitelson contended other-

wise. During the course of the conference, Gitelson

stated that the Union should file a petition for

certification in order to resolve the question of the

Union's majority status, that the Union either

withdraw its pending charge without prejudice or

request the Board to withhold processing it until

after an election had been had, and that if either

of the two courses was adopted he would then enter

into a consent election agreement.30

Ertel refused to consider any suggestion looking

toward an election, maintaining that Respondent

had violated the Act and therefore the Board should

process the charge which the Union had filed.

Under date of April 16, Gitelson wrote Ertel in

29The original charge herein was filed on March
7, 1951, wherein the Union alleged the lockout and
the discriminatory refusal to reinstate four named
employees upon the reopening of the mill.

30Gitelson also suggested that all employees be
permitted to vote, both those employed at the time
of the shutdown and those hired after, and that
Respondent and the Union be permitted to chal-

lenge the right of any particular employee to vote
and have the challenges, if any, disposed of after
the election.
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answer to the latter 's letter to Respondent, dated

April 7. Therein Gitelson stated, among other

things, that Respondent denied that the Union

represented the majority of Respondent's employees

(basing the denial on the fact that it had no infor-

mation or knowledge that the Union was, in fact,

the majority representative) ; that he would meet

with Ertel at any time mutually agreeable for the

purpose of "reviewing your evidence" with respect

to the Union's claimed majority status; that if the

evidence disclosed that the Union represented a

substantial number of the employees, he would

recommend to Respondent that it enter into a con-

sent election agreement; and that Respondent de-

nied that it committed any unfair labor practices.

Uncontroverted evidence establishes that as of

January 30, when Spuller requested Kramer to

recognize the Union as the collective bargaining

representative of Respondent's production and

maintenance employees and deal with it as such

representative, the Union, in fact, was the duly

designated representative of the majority of said

employees for the purposes of collective bargaining.

Under the circumstances, Respondent's refusal to

recognize the Union and to deal with it, was a clear

violation of Section 8 (a) (5) of the Act, unless

Respondent at that time had a bona fide doubt that

the Union represented the majority. The fact that

Respondent did not have such a doubt is amply

supported by the credible evidence.

Respondent's action in locking out and discharg-

ing its employees on January 22, within 24 hours
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of the Union's first open meeting, which action, as

found above, was violative of the Act and was

taken for the purpose of (1) ridding the mill of

the leaders of the Union's organizational campaign,

(2) to avoid Respondent's statutory duty to bargain

collectively with the Union, and (3) discouraging

membership in the Union, clearly demonstrates that

the refusal to bargain and Respondent's subsequent

demand that an election be held, were not based

upon any desire to resolve a bona fide doubt of the

Union's majority.

Kramer did not claim on January 30 that he

doubted the Union's majority status, the most he

endeavored to do was to persuade Spuller to organ-

ize a plant of some other employer. Neither did

Gitelson at the February 6 conference deny the

Union's majority status. The most that Gitelson

did there was to persuade Damm to withdraw the

pending petition for certification by stating that

Respondent had but two or three employees and

hence the Union's "timing" was wrong, and to

suggest that another petition be filed or a consent

election agreement be entered into after the mill

reopened and full production commenced. Further-

more, Respondent made no disclosure at that con-

ference that a draft letter had been sent to Mittman

on February 5, which, in turn, was to be sent,

within a few days,31 to all employees who were on

the payroll at the time of the shutdown, except

31In fact, the letter to Dennis Fitzpatrick is dated
the very day of the February 6 conference.
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certain employees who already had been rehired,

advising the said employees that they had been dis-

charged on January 22, and if they desired re-

employment they should file new applications on or

before a certain date.32

Normally, an employer is not held in violation

of the Act if he in good faith questions the union's

majority status and asks to have the matter deter-

mined by an election, since that is a conclusive

means of establishing the extent of the union's

strength. But here, Respondent resorted to serious

unfair labor practices, the effect of which would

have prevented the election from resolving the issue

of which Respondent purportedly was in doubt.

Respondent thereby destroyed the efficacy of the

very method it was insisting upon by its refusal to

recognize and deal with the Union. Respondent's

conduct clearly discloses that its demand for an

election was solely for the purpose of delay and

to permit it to effectuate the destruction of the

Union's majority. Under the circumstances, Re-

spondent "has transgressed the bounds of permis-

sible conduct to a sufficient extent to permit * * *

[a conclusion] that its refusal to bargain was as

ill-intentioned as its other actions."33

32The date mentioned in the letter varied accord-
ing to the alleged need for the addressee.

33Joy Silk Mills, Inc., v. NLRB, 185 F. 2d 732
(C.A.D.C.). See also Frank Bros. Co. v. NLRB,
321 U.S. 702; NLRB v. Federbush Co., Inc., 121
F. 2d 954 (C.A. 2) ; NLRB v. Louisville Refining
Co., 102 F. 2d 756 (C.A. 6).
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The Board and courts have repeatedly and uni-

formly held where, as here, an employer withholds

recognition from a union which is entitled to it

under the Act until its status is established in an

election, and at the same time proceeds by unfair

labor practices to undermine and destroy the union,

that it reasonably may be concluded that the em-

ployer's refusal to bargain stems not from an honest

doubt of the union's status but rather from a desire

to avoid his obligations under the Act.34

Any conceivable doubt in Respondent's mind as

to the Union's majority status was completely dis-

sipated on or about February 17, when Hubbard

told Mittman, when the two were at the Santa Anita

race track, that he had been informed that all Re-

spondent's employees belonged to the Union, except

two knitters and the wife of a knitter.35

Respondent's further contention that its refusal

to bargain did not violate the Act, since it merely

exercised its right to demand an election, is without

merit under the circumstances disclosed by this

record. It is well established that neither an em-

ployer nor his employees have the right to demand

that the Board conduct an election for the Congress

34See NLRB v. Morris P. Kirk & Son, 151 F. 2d
490 (C.A. 9) ; NLRB v. Consolidated Machine Tool
Corp., 136 F. 2d 376 (C.A. 2) ; NLRB v. Reming-
ton Rand, Inc., 94 F. 2d 61 (C.A. 2); NLRB v.

Chicago Apparatus Co., 116 F. 2d 753 (C.A. 7) ;

Joy Silk Mills v. NLRB, supra.

35Namely, Paul Reynolds, Hubbard, and Hub-
bard's wife.
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left to the Board the discretion to determine how
and when the bargaining status of an employee

representative should be ascertained.36

Furthermore, had the Regional Director held the

suggested consent election and subsequently, but

timely, learned of Respondent's unfair labor prac-

tices, he would have been free to set aside the results

of the election. Obviously, the Regional Director

cannot be compelled to conduct an election after he

has reason to believe that the results thereof will

not reflect the employees' free choice, and thus per-

mit Respondent to benefit by its own wrongdoing.

In NLRB v. Samuel J. Kobritz, d/b/a Star Beef

Company (C.A. 1, decided December 17, 1951), the

Court said, regarding a case very similar to the

instant proceeding:

It is true that the union, upon meeting such

a refusal to bargain, first adopted the course

of filing a representation petition for certifica-

tion * * * Later this representation petition

was dismissed at the union's own request. But

the right of employees to bargain collectively

through an exclusive bargaining representative

is not conditioned upon an antecedent certifica-

tion by the Board where, as here, the majority

status of the union is clearly established other-

wise, and the employer has no bona fide doubt

of such majority status, but seeks to delay

36NLRB v. Falk Corp., 308 XL S. 453; NLRB v.

Waterman S. S. Corp., 309 U. S. 206; Southern
S. S. Co. v. NLRB, 316 IT. S. 31; NLRB v. Gar-
funkel, 126 F. 2d 256 (C.A. 2).
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bargaining negotiations while resorting to vari-

ous coercive tactics designed to dissipate the

union majority support. National Labor Rela-

tions Board v. Reed & Prince Mfg. Co., 118 F.

2d 874, Cert. den. 313 IT. S. 595; National Labor

Relations Board v. National Seal Corp., 127 F.

2d 776; National Labor Relations Board v.

Franks Bros. Co., 137 F. 2d 989, affd 321 IT. S.

702 ; National Labor Relations Board v. Harris-

Woodson Co., 162 F. 2d 97 (C.A. 4).^

Upon the entire record of the case, the under-

signed finds that on January 30, 1951, and at all

times thereafter, Respondent failed and refused to

bargain collectively with the Union as the duly

designated representative of the majority of the

employees in the unit hereinabove found appropri-

ate, in violation of Section 8 (a) (5) of the Act,

thereby interfering with, restraining, and coercing

its employees in the exercise of the rights guar-

anteed in Section 7 of the Act.

D. The discriminatory Refusal to Reinstate Dennis

Fitzpatrick, James R. Ludwig, Ruth C. Ludwig,

and Raymond Murphy. .

As found above, all employees who had not been

reinstated prior to February 6, received letters over

a period of about a week's time, notifying them of

37See also Frank Bros. Co., v. NLRB, supra;
NLRB v. Bradford Dyeing Ass'n, 310 U. S. 338;
Int. Ass'n of Mach. v. NLRB, 311 U. S. 72; D. H.
Holmes v. NLRB, 179 F. 2d 876.
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their January 22 discharge and suggesting that

those desiring reemployment file new employment

applications. All employees who sought reemploy-

ment and filed new employment applications were

hired except Fitzpatrick, the Ludwigs, and Murphy.

The complaint alleged that these four persons were

refused reinstatement because they engaged in cer-

tain protected concerted activities. The answer de-

nied that the refusal to reinstate the four named

persons was violative of the Act and affirmatively

averred that each was refused reemployment be-

cause of certain stated reasons. These discharges

are discussed seriatim.

Dennis Fitzpatrick, a brother-in-law of Driess,

was hired as a knitter by Respondent on or about

August 1, 1950,38 and worked continuously there-

after until the shutdown on January 22, 1951.

When Fitzpatrick first came to work, the first

knitting machine was in the process of being

erected and the work thereon had reached a point

that the services of an experienced knitter were

needed to make the necessary adjustments, and

Fitzpatrick was assigned to help Driess and his

helper put that machine in good working order.

When the machine was ready for production, Fitz-

patrick was the first knitter assigned to it. There-

after, Hubbard was hired and Fitzpatrick in-

structed him in the operation of the mitre heel

attachment. Shortly after Hubbard started in pro-

38Fitzpatrick began his apprenticeship in April,

1927. About 4% years later he became a journey-

man knitter and has been so engaged since.
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duction, Ludwig, who had been aiding in the erec-

tion of the first two machines for about 6 weeks,

was assigned as a knitter on the first machine, after

receiving instructions in the mitre heel operation

from Fitzpatrick and Hubbard.

Fitzpatrick signed the petition which Landers

drafted and circulated among the knitters, openly

discussed organizational plans with Ludwig and

other knitters, signed a union membership card on

January 15, and attended the Union's January 21

meeting.

The answer of Respondent averred that Fitz-

patrick was not re-employed, because, during his

employment with Respondent,

he was negligent, incompetent, and inefficient

in the operation of his machine. Upon the

proposed reopening of the plant and upon re-

ceipt of the letter * * * Mr. Fitzpatrick called

at respondent's factory at which time respond-

ent's general manager (Mittman) advised Mr.

Fitzpatrick that he, Fitzpatrick, could be a

better knitter than he had been and that he,

the general manager, would like to talk to Mr.

Fitzpatrick. Mr. Fitzpatrick thereupon turned

around and immediately left and has never

returned to respondent's factory to discuss, re-

quest, or seek employment.

Mittman testified that when Fitzpatrick first

started knitting, Fitzpatrick took an interest in

the job but later lost it and hence Fitzpatrick 's

workmanship became poor; that when he remon-

strated with him about the poor quality of work
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Fitzpatrick was producing, Fitzpatrick merely

shrugged his shoulders; that on two separate occa-

sions Fitzpatrick left his machine while on the

night shift and went home; that one night, shortly

before Christmas, 1950, he went to the plant, spoke

to Fitzpatrick about the latter 's " attitude about

working" and then told Fitzpatrick, "If you would

make up your mind and get out of that rut, I be-

lieve you could be a good knitter"; that Fitzpatrick

merely replied, "Maybe you got something"; that

he also told Fitzpatrick on that occasion that Fitz-

patrick 's machine "was run down"; that Fitz-

patrick said that was not his fault and refused to

say whose fault it was even though he pressed

Fitzpatrick for the information.

Mittman further testified he had not decided not

to re-employ Fitzpatrick prior to his conversation

with Fitzpatrick which took place about the begin-

ning of the second week in February. In regard

to this conversation, Mittman testified that when

Fitzpatrick came to the office on that occasion he

said to Fitzpatrick, in the presence of Burley,

"Well, you are just the man I wanted to see";

that Fitzpatrick, who "acted kind of nervous,"

said, "When do I go to work?" to which he re-

plied, "That depends on you * * * I would put you

to work if you can guarantee me that you are going

to be a better knitter than you have been hereto-

fore"; that Fitzpatrick "got mad," turned to Bur-

ley and said, "Do you hear that? He don't want

to give me my job back"; and that Fitzpatrick

walked into the shop, picked up his tools, and left.
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Mittman then testified that about a week later

Fitzpatrick telephoned, asked when he would be put

to work, and he replied, "If you can assure me
that you are through playing around and willing

to go to work, I will be willing to talk to you and

put you to work," and Fitzpatrick merely said,

"You don't want me" and hung up the telephone

receiver. Mittman also testified that 3 weeks later,

Fitzpatrick came to Respondent's mill and said a

representative of the Board had suggested that he

(Fitzpatrick) should speak to him about being re-

employed; that he replied, "When you make up

your mind that you want to work, I will be glad to

talk to you"; and that Fitzpatrick responded by

saying, "I done my best," and the conversation

ended when he replied, "It wasn't good enough."

Respondent also introduced evidence, mainly

through the testimony of Hubbard, to support its

further contention that Fitzpatrick was not rehired

because Fitzpatrick read books, magazines and

newspapers and wrote letters while on duty, and

hence neglected his work. Fitzpatrick admitted

that while on duty he at times read newspapers,

magazines, and read a portion of a book, and on

one occasion wrote a letter, but he denied that by

so doing his work was neglected. He testified that

Hubbard and other knitters read, but not as ex-

tensively as he, while on duty. Whatever may be

said of this conduct of Fitzpatrick 's, there is no

credible evidence in the record that it came to Mitt-

man's attention prior to his decision not to rehire



80 National Labor Relations Board

Fitzpatrick or that such conduct played any part

in Mittman 's refusal to rehire Fitzpatrick.

Fitzpatrick also admitted leaving his machine

on two occasions and going home. It would serve

no useful purpose to set forth here Fitzpatrick 's

reasons for his actions on those occasions for the

credible evidence clearly establishes that he was

not criticized by Mittman or by any other official

for it. Furthermore, those incidents occurred many
months prior to the shutdown. The undersigned

finds that Fitzpatrick 's conduct in leaving his

machine and going home was not a contributing

factor in Respondent's refusal to rehire him.

Fitzpatrick testified that not having received any

notification to return to work for about 2 weeks

after filing his application for re-employment,39 he

telephoned Mittman and asked to see Mittman ; that

Mittman replied, "Yes, I will see you, but there

is nothing to talk about"; that when he again stated

he wanted to see Mittman, the latter agreed to see

him later that day; that he arrived at the mill at

the appointed hour and was obliged to wait about

three-quarters of an hour before Mittman came

into the office; that when Mittman, who was accom-

panied by Burley, saw him, Mittman asked, "What
do you want?" to which he replied that he wanted

to know when he would be rehired; that Mittman

responded, "I ain't got time to talk with you now.

39The letter notifying Fitzpatrick to file a new
employment application is dated February 6, and
he filed his application 2 or 3 days later.
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I got a shipment to take care"; and that Mittman
and Burley then left the office.40

During the ensuing 2 weeks, Fjtzpatrick tried

several times to reach Mittman on the telephone

but was unsuccessful. Finally, he got Mittman on

the telephone and arranged an appointment for the

following day. Fitzpatrick testified that when he

arrived at the mill, Mittman asked what he wanted,

that he said he wanted to go back to work; that

Mittman replied, "You are not going to put any

words in my mouth. There is no work for you

here. And if you can get work some other place,

I advise you to get it"; and that when he asked,

"Won't I be called back?" Mittman said, "You
don't want to work and you never did want to

work. Any man that walks out and leaves the

machine standing, I can't bother with. We have

too much money invested here."

Fitzpatrick favorably impressed the undersigned

with the sincere, honest, and straightforward man-

ner with which he testified. As found above, Mitt-

man did not so impress the undersigned. Accord-

ingly, the undersigned finds Fitzpatrick 's version

of what was said by him and Mittman on the sev-

eral occasions when Fitzpatrick sought reinstate-

ment to be substantially in accord with the facts.

The undersigned further finds that Fitzpatrick

was denied reinstatement because of his activities

on behalf of the Union, as set forth in the record,

40On this occasion, Fitzpatrick went into the
plant, after the above had transpired, and took
his tools.
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and not for the reasons advanced by Respondent.

This finding finds support from the context of a

conversation Fitzpatrick had with Driess on March

29 wherein Driess, according to Fitzpatrick 's

credible testimony, advised Fitzpatrick to "go back

and get your job back. You are a good knitter.

They need knitters. * * * Why don't you do as the

others did? They begged for their jobs and they

got them back." Fitzpatrick further credibly tes-

tified that Driess also warned him on that occasion

not to associate with Ludwig and Landers because

they were "trying to organize the place."41

41Contrary to the General Counsel's contention,

the undersigned finds that Driess was not a super-
visor, within the meaning of the Act, and hence
his statements and activities are not binding upon
Respondent. However, Driess was very "close"
to management, in its confidence, and hence was
in a position to ascertain its labor policies. Driess'
remarks to Fitzpatrick clearly reflect Respond-
ent's unconcealed attitude toward the four persons
refused reinstatement. This is especially so when
consideration is given to the manner with which
Landers was treated when he sought reinstatement:
According to Landers' credible testimony he called

upon Mittman almost daily after receipt of the
letter to file an application for re-employment;
that each time Mittman gave him an unsatisfactory
reason for not rehiring him; that, finally, on Feb-
ruary 15, he said to Mittman, "Let's lay our cards
on the table. I want to know why I am not back
to work"; that Mittman, after some fencing, said,

to quote Landers, "I evidently didn't like the job,

wasn't satisfied with the job, or I wouldn't have
instigated the formation of a union in the shop";
that he asked Mittman if that was the reason he
was not recalled to work, and Mittman replied,
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James R. Ludwig became a journeyman knitter

in 1935, after an apprenticeship of about 4% years,

and has been engaged as such, except for a 2-year

period while working for a railroad and while in

the Armed Services during the last war. Ludwig

was continuously employed by Respondent as a

knitter from July, 1950, until the mill shut down.

However, for about the first 6 or 7 weeks of his

employment, Ludwig assisted Driess and his helper

erect and put into running condition the first two

machines. Thereafter, Mittman assigned Ludwig

to number one machine, which he operated until

his discharge on January 22, 1951.42 -

Respondent's answer averred that Ludwig was

"No"; that Mittman then said the petition for

membership in the Union which was circulated in

the plant early in January was in his handwriting
and he had asked the knitters to sign it; that he
told Mittman he was withdrawing from all union
activity; that Mittman replied that his union ac-

tivities played no part in not being rehired; that
Mittman finally said he would call Kramer and
ascertain whether he could be rehired; and that
several days later he was put to work. Landers
also testified, and the undersigned finds, that except
for the three knitters refused reinstatement, he was
the last knitter to be rehired. Despite Kramer's
testimony that he was never consulted about whom
to hire or discharge, Mittman did, in fact, secure
Kramer's permission to rehire Landers.

42At the start of operations, Fitzpatrick, Hub-
bard and Ludwig operated number one machine;
each having a separate 8-hour shift. When number
two machine was put into operation, Hubbard was
transferred to that machine and was replaced on
number one by Reynolds.
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not rehired because he was "negligent, careless,

inefficient, and incompetent in performing his

duties." In support thereof, Mittman testified that

in the beginning of January, 1951, he commenced

an investigation, because of the tremendous amount

of poor work then being produced, to ascertain the

knitters responsible therefor; that his investiga-

tion, which was not completed until the end of

January, revealed that Ludwig produced more

" seconds" than any other knitter; that the extraor-

dinary amount of unsalable products coming off

the machines was attributable mainly to Ludwig;

that Ludwig neglected to keep his machine properly

oiled and cleaned; that Ludwig "just couldn't

handle the machine"; that in September, 1950, he

was about to take Ludwig off the machine and either

discharge him or assign him to cleaning machines,

when Hubbard interceded for Ludwig, saying,

"Grive him a chance. He has got a family";43

that at various times prior to the shutdown he de-

cided to either discharge Ludwig or assign him

to cleaning machines; that one particular evening

in November, when Ludwig was on the second shift,

he visited the mill, saw that Ludwig 's machine had

a smashup, decided then and there to discharge

Ludwig, but Howard Robson, the then assistant

43Ludwig testified, and the undersigned finds,

that on this occasion he, Reynolds and Fitzpatrick

were reprimanded jointly by Mittman because of

the untidy condition of the machine; that at no
other time was he reprimanded by any supervisor;

and that no supervisor, including Mittman, ever
threatened him with disciplinary action.
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manager, interceded on Ludwig's behalf and there-

fore he did not take the intended action; and that

on or about February 1, while the mill was shut

down, he finally decided not to re-employ Ludwig

because of Ludwig's poor work and because of the

poor condition into which Ludwig allowed his

machine to get.

Reynolds testified that he alternated the first and

second shifts with Ludwig and Fitzpatrick worked

the third shift;44 that Ludwig and Fitzpatrick

failed to keep the machine properly oiled and

cleaned; that each would leave broken or bent

needles in the machine; and that because of Lud-

wig's or Fitzpatrick 's carelessness and the unsatis-

factory manner in which they oiled and cleaned the

machine, his production suffered.45

44This arrangement started at Fitzpatrick 's

special request sometime in November or December,
1950. Prior thereto these three operators alter-

nated the three shifts.

^For the purpose of cleaning and oiling a ma-
chine, each of the three operators assigned to the

machine was responsible for cleaning and oiling

a designated third of the machine. It is incon-

ceivable to the undersigned how Reynolds could
have produced satisfactory hosiery, as Reynolds
and Respondent each contended at the hearing that

he did, if two-thirds of the machine was not prop-
erly cleaned and oiled. Reynolds, like Hubbard,
expressed antipathy for the Union and its adher-
ents. Reynolds testified that he disliked Fitz-

patrick. Under these circumstances, coupled with
their apparent lack of candor while on the witness
stand, the undersigned has given no credence to

the testimony of either Hubbard or Reynolds un-
less it is supported by credible evidence.
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Ludwig denied that he failed to keep his machine

in proper running order, that he neglected to oil

and clean it properly, or that the number of "sec-

onds" and "waste" made by him was due to his

carelessness, inefficiency or incompetency. He ad-

mitted that during the first few months of his em-

ployment, he, like every other knitter in Respond-

ent's then employ, produced an extraordinary

amount of "seconds" and "waste." Ludwig con-

tributed this to the fact that the machines were

new and not as yet "broken in"; that Driess in-

sisted that the knitters continue to allow the ma-

chines to run when "press offs" or "waste" ap-

peared so that Driess could ascertain the cause

thereof and try to remedy it; that the mill's air-

conditioning system was faulty and at times it

would either cease functioning entirely or would

operate improperly
;

46 that he complained to Robson

and Driess about the faulty air-conditiong equip-

ment and about the adverse effect it was having

on his production; that despite these complaints

the air-conditioning equipment was not properly

repaired; that Driess did not repair the machines

properly; that in spite of these unsatisfactory con-

ditions, his production was as high as that of the

other knitters; and that during the first 3 weeks

46The temperature must be kept at a certain fixed

degree when nylon hosiery is being manufactured.
The slightest change in temperature produces an
adverse effect upon the yarn being "worked,"
thereby causing "seconds," "waste," or " press-
offs."
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of January, his production record was higher than

for any other period of his employment with Re-

spondent.

Robson testified that the " seconds" and unsalable

hosiery produced during his tenure of employment

with Respondent were not due to the inefficiency,

incompetency, or carelessness of the operators, but

were due mainly (1) to the imperfected mitre heel

attachments attached to the machines, (2) the ma-

chines were not being kept in proper repair by

Driess,47 (3) Driess' insistence that the operators

not stop the machines in order to check a "press

off" but continue to operate the machines so that

he (Driess) could locate the reason for the "press

off,"48 and (4) the unsatisfactory manner in which

the knitting machines were erected by Driess.

Respondent's contention that its refusal to rein-

state Ludwig was due to the careless, incompetent,

and inefficient manner in which Ludwig operated

the machine and to his unsatisfactory production

47Robson testified without contradiction, and the

undersigned finds, that Mittman forbade him to

act as machine fixer and delegated that job to

Driess and that Driess did not fix the machines
properly.

48Robson testified, and the undersigned finds, that
regardless of his instructions to the operators, and
their desire to eliminate waste and "press offs"
because they were pieceworkers and their compen-
sation suffered because of the "press offs" and
other waste, Driess insisted, and Mittman permitted
Driess' insistence to prevail, that the operators
allow the machines to operate until the reason for
the "press off" was ascertained.
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record, is not supported by the record. In the first

place, the production records received in evidence

clearly indicate that Ludwig produced as much, if

not more, hosiery, during his employment as knitter

with Respondent, than the other knitter.49 . Sec-

ondly, the bills rendered by Driess to Respondent,

covering the period prior to the shutdown, for fix-

ing and repairing the machines due to the " care-

lessness" of the operators, disclose that Driess spent

more time fixing and repairing the machines which

were operated by persons other than Ludwig and

Fitzpatrick.

Upon the record as a whole, the undersigned

finds that Ludwig was refused reinstatement after

the mill reopened because he had engaged in pro-

tected concerted activities with his fellow em-

ployees and not for the reasons advanced by Re-

spondent. The undersigned further finds that by

such refusal to reinstate, Respondent violated Sec-

tion 8 (a) (3) and (1) of the Act.

Ruth C. Ludwig has been employed, except for

the period from 1941 to 1947, as a mender of ladies

'

hosiery. Immediately prior to being employed by

Respondent in August, 1950, Mrs. Ludwig worked

49The only evidence introduced that Ludwig pro-

duced a vast amount of "seconds" and unsalable

merchandise, was Mittman's unsupported, unre-
liable, and unconvincing testimony, and hence
Respondent's contention that because Ludwig pro-

duced more " seconds" and other faulty hosiery
than the other knitters, Ludwig 's production rec-

ords do not properly reflect his qualification as a
knitter, is without merit.
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as a mender for about 2 weeks in Mittman's mill.

In support of Respondent's averment that Mrs.

Ludwig was not recalled after the mill reopened

because "she refused to take orders, was insubordi-

nate, interfered with the efforts of Respondent to

systematize plant, interfered with co-workers, was

incompetent, negligent, and inefficient," Mittman

testified that he was not satisfied with the quality

of her work; that in December, he sent Marjorie

Booth, an employee of his mill, to Respondent's

mill for about 2 days for the purpose of instructing

Mrs. Ludwig and the other menders50 in the use

of a mending board; that by using the said board

the menders could produce twice the amount of work

they had been producing ; that Booth reported, Mrs.

Ludwig "seemed to be against using the board" ; that

Burley told him that Mrs. Ludwig said the use of

the board "was the wrong way" to mend; that after

discovering that the menders were not using the

board, he asked them the reason, and the menders

informed him that they preferred not to use it ; and

that he did not recall Mrs. Ludwig after the mill

reopened because of "her insubordination and her

work wasn't satisfactory."51

Mrs. Ludwig admitted that Mittman once, "a

pretty long time before the layoff," informed her

that her mending was terrible. She testified, and

^These were learners.
51On cross-examination, Mittman added another

reason for not recalling Mrs. Ludwig; that is, be-
cause it is his policy when a man and wife are
working for him and one spouse is discharged, he
discharges the other.
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the undersigned finds, that Robson would "time and

time again" remark to her that her mending was

fine ; that quite often Burley would also compliment

her for performing good work ; that on one occasion

Kramer, who had been watching her "for some

time" complimented her for doing good work; that

about a month before the shutdown, when she and

Eleanor Barnaby were the only menders in the mill,

the mending board was introduced into the factory

;

that the board could only be used to repair snags;

that she, the only invisible mender in the mill, could

not use the board in her work because to do proper

invisible mending a cup was needed ; and that Mitt-

man never told her to use the board even though

Mittman visited her department from time to time

and saw that she was not using it.

When Robson was asked by the General Counsel,

whose witness he was, his opinion of Mrs. Ludwig's

ability as an invisible mender, he replied that she

did "the finest work I have ever seen with [the]

exception of one person" who is an instructor.

The undersigned credits the testimony of Robson

and finds that his testimony is substantially in ac-

cord with the facts.

The credible evidence with respect to Mrs. Lud-

wig, as epitomized above, clearly shows that Mrs.

Ludwig was not an insubordinate employee, an

inefficient worker, or a person guilty of the repre-

hensible conduct in which Respondent averred she

had engaged. It is thus clear that the failure to

recall her when the mill reopened was for reasons

other than those advanced by Respondent. Under
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the circumstances, coupled with Respondent's antip-

athy for the Union as revealed by the entire record,

the undersigned concludes and finds that Mrs. Lud-

wig was refused reinstatement because she had

engaged in protected concerted activities with her

co-workers. The undersigned further finds that by

such refusal to reinstate, Respondent violated Sec-

tion 8 (a) (3) and (1) of the Act.

Raymond Murphy52 commenced his apprentice-

ship in 1924. Three years later he became a jour-

neyman hosiery knitter and has followed that trade

ever since, except for a period of about two and a

half years immediately preceding his employment

by Respondent. On November 12 or 13, 1950, Mur-

phy was employed as a knitter by Respondent and

worked continuously thereat until the shutdown, ex-

cept that during the first few weeks of his employ-

ment he was assigned to an oiling and cleaning

job.

Murphy signed the petition drawn up by Landers

which was circulated among the knitters, signed a

union membership card on January 20, attended

the union meeting of January 21, and attended

another union meeting held the following week.

Respondent's answer avers that Murphy was not

recalled upon the reopening of the mill because dur-

ing the course of his employment he "was negli-

gent, careless, inefficient, and incompetent," and for

the further reason that, even though Respondent

sent him a letter (dated February 7) to report for

52Also referred to in the record as Ray Murphy.
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work, he failed to "file an application for re-em-

ployment. '

'

Respondent, under date of February 7, wrote

Murphy to file an application if he desired reem-

ployment. Pursuant thereto Murphy appeared at

Respondent's mill on February 12, and filled out

an application and immediately handed it to Mitt-

man's daughter, who had succeeded Carlisle as office

clerk.

Mittman testified that prior to Murphy's employ-

ment by Respondent, Murphy had worked for him,

or under his supervision, for approximately 11

years during which time Murphy proved to be a

competent knitter; that while in Respondent's em-

ploy Murphy made requent mistakes which he at-

tributed to the fact that Murphy had been away

from the trade for a few years, coupled with the

fact that Murphy never had operated a machine

such as used by Respondent; that he was desirous

of recalling Murphy when the mill reopened, but

did not do so because when he asked Hubbard in

the latter part of February regarding Murphy's

whereabouts, Hubbard told him that it was his

(Hubbard's) understanding that Murphy had re-

turned to his former job with a certain sporting

goods concern; that he later checked with some

other persons and was informed that Murphy was

employed by Redlands Hosiery Company at Red-

lands, California; and that because Murphy had

obtained employment elsewhere he decided that

Murphy was no longer interested in being in Re-

spondent's employ. Mittman testified that had Mur-



vs. Trimfit of California, Inc. 93

phy desired to work for Respondent he would have

rehired Murphy.

Murphy testified, and the undersigned finds, that

after being assigned to the No. 3 machine, which

had just been put into operation, he received in-

structions from Driess as to how to operate it; that

the first week of instructions he had some " difficul-

ties" with its operation and when he reported it to

Driess the latter replied, "Think nothing of it";

that on another occasion, because some one had left

a door open, thus permitting cold air to enter the

knitting room and thereby adversely affecting the

machine, he had some minor trouble with the ma-

chine; that he also had "a lot of" trouble, which

all the knitters had, in operating the mitre heel

attachment; and that no supervisor ever said that

the difficulties he encountered were due to his in-

competency.

Murphy further credibly testified that on the day

of the shutdown he asked Burley "what the deal

was"; that Burley reassuringly replied, "You will

be called back * * *. They are going to do a little

a little repair work"; that around February 1, not

having been recalled to work, he went to the mill

and picked up his tools; that while in the mill ob-

taining his tools, Hubbard asked to purchase his

oil can; that when he declined to sell it, Hubbard

said, "You better sell it. You won't be needing it

any more";53 that around March 1, he went to mill

53Obviously, Hubbard's statement is not binding
upon Respondent for at that time Hubbard was a
nonsupervisory employee.
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three or four times looking for Mittman in order to

learn if he would be recalled ; that each time he was

informed by Mittman 's daughter that Mittman was

at Mittman 's mill or else to lunch; that on the same

day he went to Mittman 's mill three or four times

looking for Mittman and each time was informed

that Mittman was at Respondent's mill; and that

he was unable to see Mittman that day.

Respondent's defense that Murphy did not file an

application for reemployment, and hence Respond-

ent believed that Murphy did not desire reemploy-

ment, is not supported by the record.54 Mittman 's

testimony that the reason he did not recall Murphy
because he had heard, in the latter part of Febru-

ary, that Murphy was employed at Redlands Ho-

siery Company, is palpably false for Murphy did

not start his employment at that plant until some-

time in April or May. Likewise, Respondent's con-

tention that it was under the impression that Mur-

phy had returned to his former job at the sporting

goods company and did not desire to be reinstated

is untenable because (1) on March 8, it received a

copy of the original charge filed herein wherein

Respondent was charged, among other things, with

discriminatorily refusing to reinstate Murphy after

the mill had reopened, and (2) Murphy did not be-

come re-employed by the sporting goods company

until June 1.

Upon the entire record in the case, the under-

signed finds that Murphy was refused reinstate-

54In fact, at the hearing, Respondent's counsel

conceded that Murphy filed an application for re-

employment and that it is dated February 12.
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merit after the mill reopened because he had en-

gaged in protected concerted activities and not for

the reasons advanced by Respondent. The under-

signed further finds that by such refusal to rein-

state, Respondent violated Section 8 (a) (3) and

(1) of the Act.

Roy Roush commenced his apprenticeship in 1921,

became a journeyman knitter about 1923, and has

worked at the trade ever since. Roush was em-

ployed as a knitter by Respondent on or about No-

vember 17, 1950. From that date, however, until the

shutdown Roush did not operate a machine but

worked as a clean-up man and also helped Driess

erect a machine.55

As found above, Roush wrote the Union in De-

cember that Respondent's employees were desirous

of being organized; met with Damm and a commit-

tee on December 17, and discussed with them or-

ganizational plans; signed Landers' petition; ob-

tained the list of the employees' names and ad-

dresses from Carlisle; and arranged for the Union's

January 21 meeting and requested employees to at-

tend. In addition, Roush signed a union member-

ship card on January 21, and attended the first open

meeting of the Union.

At the time of the shutdown, Roush was assisting

Driess and others in threading and readying for

55As each new knitter is hired it is apparently
Respondent's policy to asign him to clean-up work
before assigning him to a machine. Roush 's ex-

tended clean-up assignment was due solely to the
fact that there was no machine available.
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production the fourth machine,56 as well as helping

attach thereto the loopless toe device. Sometime be-

tween 10 a.m. and 1 p.m., Burley and Mittman came

to where he and others were working and Burley

announced that the plant was being closed until

further notice in order to " re-tool" and for the

further reason that "orders was bad, and the work

was bad."

Pursuant to a letter suggesting that he file a new
application if he desired reemployment, Roush filed

such an application and was rehired on or about

February 17. Before being put to work that day,

Mittman, in the presence of Miss Mittman and Bur-

ley, said to him, according to Roush 's credited tes-

timony, that Mittman "had to beg and coax the

Kramers to reopen" the mill and then

* * * he promised me a trial; he would put

me on the machine and try me on it. He let me
know that he wanted no activity in the mill;

no talking to anybody; stay right at your ma-

chine, and we would get along.

As to the union, it didn't matter to him one

way or the other what you did. He didn't want

it discussed in the shop * * * just stay at your

machine and work.

After Mittman 's remarks, Roush punched his

timecard and went to work oiling machines for

about an hour or so ; then Driess called him over to

the fourth machine, and said to him, "I will run

through a whole set (32 stockings) with you";

56Also referred to in the record as Machine No. 6.
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Driess then operated the machine until the whole

set was completed, which operation took about 45

or 50 minutes ; Driess then turned the machine over

to Roush to operate, adding, "If you run into trou-

ble let me know"; on the first set upon which Roush

worked alone he had some difficulty with the mitre

heel operation and called Driess for assistance; on

the second set Roush had to call upon Driess once

or twice for aid; later that day Roush "got lost in

the process of locking the carriers and had to back

up a little"; and when he called upon Driess for

further assistance, Driess became a little perturbed

because Driess said that he (Driess) was behind in

his scheduled work and could not spare the time

helping Roush.

On the following day, Roush admitted that he had

some "electrical trouble" in that he could not get

the switch to work so the machine would operate;

that it took him and Burley "quite a while" to

remedy that difficulty; that after the "electrical

trouble" was eliminated he ran "into the mitre heel

business trouble" because he had not reset the ma-

chine properly and therefore he "made a couple of

bad sets"; that at about 1 p.m. two pick-up bars

stuck; that he called Burley for assistance (Driess

was not at the mill that day) but Burley refused,

because of pressure of other duties, and suggested

that he fix the machine himself; and that at about

4 p.m., quitting time, and while he was still trying

to repair the machine, Burley told him, "I guess

you can't make it. You are through."

Mittman testified that Roush was discharged be-
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cause of the smashup Roush had on the second day

after returning to work and that it took two men
working 7 hours to repair the machine. He further

testified that prior to assigning Roush to a knitting

machine, he had instructed Hubbard and either

Thomas Kinney or Lige Dodson, both knitters, to

show Roush how to operate the machine.

Kinney testified, but was not questioned as to

whether or not he was requested to instruct Roush

in the operation of the machine.

Dodson testified that Robson requested him to

instruct Roush in the operation of the machine;

that Roush did not seem to be able to grasp the

mitre heel operation; that Roush assumed the atti-

tude of knowing more about operating the machine

than he; and that because Roush almost had a

smashup on two or three occasions he would not

thereafter allow Roush to operate the machine.

Hubbard testified that from time to time, before

and after Roush received instructions from Dodson,

he explained to Roush " everything about running

the machine," including the necessary mitre heel

changes; that Roush watched him operate the ma-

chine over a period of a couple of months ; that on

occasions Roush would watch him operate for about

30 minutes at a time; that Roush "was used to the

old type" machine and "was lost on the new ma-

chine" such as Respondent used; and that Robson

was the only supervisor who requested him to show

Roush how to operate the machine.

Driess testified that the first day Roush was as-

signed to the machine he completed the first set of



vs. Trimfit of California, Inc. 99

stockings and then turned the machine over to

Roush who, in his presence, "worked about three or

four sets that morning"; that Roush operated the

machine without mishap; that after the luncheon

period, he told Roush to take over the machine and

"if you get stuck, call me"; that several times dur-

ing the afternoon because Roush "hesitated," he

went to Roush and Roush would say, "What am I

supposed to do?" and he would tell Roush what to

do; that at the end of the first day, he told Roush,

"You will be all right"; and that the smashup was

due solely to Roush 's carelessness.57

The record contains credible evidence that it is

not uncommon for knitters, including experienced

ones, to have smashups; that some smashups take

57Admittedly, Driess was not at the mill the day
Roush smashed the machine and did not see the

machine until after the repairs had been started.

On cross-examination, Driess testified regarding this

incident, as follows:

Q. There wasn't anything that Roush did
that caused it (the machine) to stick?

A. I wasn't there. He might have bumped
the welt bars in turning around and locking a
friction and the sleeve of his shirt caught, be-

cause a lot of those things could have hap-
pened.

Q. But you weren't there?
A. I was not there the day it happened.
Q. So when you [testified] that in your

opinion that [the] smash was caused by care-
lessness, what you meant was that you thought
that Mr. Roush had [not] examined each one
of the welt bars carefully at the time of the
turnover ; is that right 1 A. That is right.
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as long as a week to repair; and that Hubbard,

whom Mittman characterized as Respondent's best

knitter, had a smashup while in Respondent's em-

ploy.

Upon the entire record, the undersigned is con-

vinced, and finds, that the Respondent used Roush's

smashup incident as a pretext to rid itself of a lead-

ing union adherent. Mittman 's admonition against

union activity in the plant, set forth above and

which Mittman did not deny making, clearly reveals

that Roush's every action would be carefully

watched by Respondent for the sole purpose of ob-

taining an excuse to discharge him. Driess' charac-

terization of the smashup as due to Roush's care-

lessness, although, admittedly, Driess was not pres-

ent when it happened nor knew what caused the

smashup, coupled with Burley's refusal to fix the

machine even though he was the only person present

who was authorized to fix machines for the opera-

tors, leads to the inescapable conclusion that Roush,

because of his union activities, was persona non

grata in the plant.

The undersigned finds that Roush was discharged

because he had engaged in protected concerted ac-

tivities with his coworkers and not for the reasons

advanced by Respondent, and that such discharge

was violative of Section 8 (a) (3) and (1) of the

Act.

IV. The effect of the unfair labor

practices upon commerce

The activities of Respondent, set forth in Sec-

tion III above, occurring in connection with the
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operations of Respondent, described in Section I

above, have a close, intimate, and substantial rela-

tion to trade, traffic, and commerce among the sev-

eral States, and such of them as have been found

to constitute unfair labor practices, tend to lead to

labor disputes burdening and obstructing commerce

and the free flow of commerce.

V. The remedy

Having found that Respondent has engaged in

unfair labor practices, violative of Section 8 (a)

(1), (3), and (5) of the Act, it will be recommended

that it cease and desist therefrom and take certain

affirmative action designed to effectuate the policies

of the Act.

Having found that Respondent on January 30,

1951, and at all times thereafter, has refused to bar-

gain collectively with the Union as the representa-

tive of the majority of the employees in an appro-

priate unit, the undersigned will recommend that

the Respondent, upon request, bargain collectively

with the Union as the exclusive statutory represent-

ative of all the employees in the unit heretofore

found appropriate, and if an agreement is reached,

embody such understanding in a signed agreement.

Having found that Respondent on January 22,

1951, locked out and discharged James R. Ludwig,

Ruth C. Ludwig, Dennis Fitzpatrick, and Raymond
Murphy, and thereafter refused the said individu-

als reinstatement, it will be recommended that Re-

spondent offer to each of them immediate and full

reinstatement to his or her former or substantially
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equivalent position,58 without prejudice to his or

her seniority or other rights and privileges.

Having found that Respondent on January 22,

1951, locked out and did not reinstate them for a

period of several weeks, with certain exceptions,

and discharged all its employees because they had

engaged in certain protected concerted activities, it

will be recommended that Respondent make whole

all the employees it locked out and discharged on

January 22, 1951, including those named in the

immediately preceding paragraph, for any loss of

pay they may have suffered by reason of the afore-

said Respondent's discriminatory action against

them, by payment to each of them of a sum of

money equal to the amount each would have nor-

mally earned as wages during the period from Jan-

uary 22, 1951, to the date of his or her reinstate-

ment or to the date Respondent offered him or her

reinstatement, less his or her net earnings during

such period.59

Having found that Respondent discriminated in

regard to the hire and tenure of employment and

the terms and conditions of employment of Roy

Roush, because he had engaged in certain protected

concerted activities, the undersigned will recom-

mend that Respondent offer Roush immediate and

full reinstatement to his former position as knitter,

58The Chase National Bank of the City of New
York, San Juan, Puerto Rico, Branch, 65 NLRB
827.

59See Crossett Lumber Co., 8 NLRB 440.



vs. Trimfit of California, Inc. 103

without prejudice to his seniority or other rights

and privileges. The undersigned also will recom-

mend that Respondent make Roush whole for any

loss of pay he may have suffered by reason of Re-

spondent's discrimination against him, including

the period from January 22, 1951, to the date Re-

spondent reinstated him after the mill reopened, by

payment to him of a sum of money equal to the

amount he normally would have earned as wages

less his net earnings, during those periods.

Back pay shall be computed in accordance with

the formula enunciated by the Board in F. W.
Woolworth Company, 90 NLRB 289.

The unfair labor practices found to have been

engaged in by Respondent are of such a character

and scope that in order to insure the employees

here involved their full rights guaranteed by the

Act, it will be recommended that Respondent cease

and desist from in any manner interfering with,

restraining, and coercing its employees in their

right to self-organization.60

Upon the basis of the foregoing findings of fact,

and upon the record as a whole, the undersigned

makes the following:

Conclusions of Law
1. American Federation of Hosiery Workers,

affiliated with American Federation of Labor, is a

labor organization within the meaning of Section

2 (5) of the Act.

6°See May Department Stores vs. N.L.R.B., 326
U. S. 376.
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2. All Respondent's production and maintenance

employees, exclusive of supervisors as denned by

the Act, constitute, and during all times material

herein constituted, a unit appropriate for the pur-

poses of collective bargaining within the meaning

of Section 9 (b) of the Act.

American Federation of Hosiery Workers, affili-

ated with American Federation of Labor, was on

January 22, 1951, and at all times since has been,

the exclusive representative of all the employees in

the above-described appropriate unit for the pur-

poses of collective bargaining within the meaning

of Section 9 (a) of the Act.

4. By refusing on January 30, 1951, and there-

after, to bargain collectively with American Fed-

eration of Hosiery Workers, affiliated with American

Federation of Labor, as the exclusive representa-

tive of all the employees in the appropriate unit,

Respondent has engaged in, and is engaging in,

unfair labor practices within the meaning of Sec-

tion 8 (a) (5) of the Act.

5. By discriminating in regard to hire and ten-

ure of employment of all its employees on January

22, 1951, thereby discouraging membership in the

Union, Respondent has engaged in, and is engaging

in unfair labor practices within the meaning of

Section 8 (a) (3) of the Act.

6. By discriminating in regard to the hire and

tenure of employment of Roy Roush, thereby dis-

couraging membership in the Union, Respondent has

engaged in, and is engaging in, unfair labor prac-

tices within the meaning of Section 8 (a) (3) of

the Act.
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7. By interfering with, restraining, and coercing

its employees in the exercise of the rights guaran-

teed in Section 7 of the Act, Respondent has en-

gaged in, and is engaging in, unfair labor prac-

tices within the meaning of Section 8 (a) (1) of

the Act.

8. The aforesaid unfair labor practices are un-

fair labor practices within the meaning of Section

2 (6) and (7) of the Act.

Recommendations

Upon the basis of the foregoing findings of fact

and conclusions of law, and upon the record as a

whole, the undersigned recommends that Respond-

ent, Trimfit of California, Inc., Anaheim, Califor-

nia, its officers, agents, successors, and assigns,

shall

:

1. Cease and desist from:

(a) Refusing to bargain collectively with Ameri-

can Federation of Labor, as the exclusive repre-

sentative of the employees in the above-described

appropriate unit;

(b) Discouraging membership in any labor or-

ganization of its employees because of their union

membership or activity, or in any other manner

discriminating in regard to their hire or tenure of

employment, or any term or condition of their em-

ployment
;

(c) In any other manner interfering with, re-

straining, or coercing its employees in the exercise

of the right to self-organization, to form, join, or
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assist any labor organization, to bargain collectively

through representatives of their own choosing, and

to engage in concerted activities for the purpose of

collective bargaining or other mutual aid or pro-

tection, or to refrain from any or all such activities

except to the extent that such right may be affected

by an agreement requiring membership in a labor

organization as a condition of employment as au-

thorized in Section 8 (a) (3) of the Act.

2. Take the following affirmative action which the

undersigned finds will effectuate the policies of

the Act:

(a) Upon request, bargain collectively with

American Federation of Hosiery Workers, affiliated

with American Federation of Labor, as the exclu-

sive representative of the employees in the above-

described appropriate unit, and embody in a signed

agreement any understanding reached;

(b) Offer to James R. Ludwig, Ruth C. Lud-

wig, Dennis Fitzpatrick, Roy Roush, and Raymond

Murphy immediate and full reinstatement to their

former or substantially equivalent positions and

make them whole for any loss of wages suffered as

a result of the discrimination against them in the

manner set forth in the section entitled, "The

remedy";

(c) Make whole all the employees who were in

its employ on January 22, 1951, and who were

locked out and discharged that day, in the manner

set forth in the section entitled, "The remedy";

(d) Upon request, make available to the Board

or its agents for examination and copying all pay-
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roll records, social security payment records, time-

cards, personnel records and reports, and all other

records necessary to analyze the amounts of back

pay due and their right of reinstatement under the

terms ordered herein

;

(e) Post at its plant in Anaheim, California,

copies of the notice attached hereto marked ''Ap-

pendix A." Copies of said notice, to be furnished

by the Regional Director for the Twenty-first Re-

gion, shall, after being duly signed by Respondent's

representative, be posted for sixty (60) consecu-

tive days thereafter in conspicuous places, including

all places where notices to employees customarily

are posted. Reasonable steps shall be taken by Re-

spondent to insure that said notices are not altered,

defaced, or covered by any other material;

(f ) Notify the Regional Director for the Twenty-

first Region, in writing, within twenty (20) days

from the receipt of this Intermediate Report and

Recommended Order what steps the Respondent has

taken to comply therewith.

It is further recommended that unless on or be-

fore twenty (20) days from the receipt of this

Intermediate Report and Recommended Order, the

Respondent notifies said Regional Director, in writ-

ing, that it will comply with the above recommenda-

tions, the National Labor Relations Board issue an

order requiring it to take such action.

Dated this 20th day of February, 1952.

/s/ HOWARD MYERS,
Trial Examiner.
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Appendix A

Notice to All Employees

Pursuant to the

Recommendations of a Trial Examiner

of the National Labor Relations Board, and in or-

der to effectuate the policies of the National Labor

Relations Act, we hereby notify our employees that

:

We Will Bargain collectively, upon request, with

American Federation of Hosiery Workers, affiliated

with American Federation of Labor, as the exclu-

sive bargaining representative of all employees in

the bargaining unit described herein and if an un-

derstanding is reached, embody such understanding

in a signed agreement. The bargaining unit is:

All our production and maintenance em-

ployees exclusive of supervisors as denned by

the Act.

We Will Offer to the employees named below

immediate and full reinstatement to their former or

substantially equivalent positions without prejudice

to any seniority or other rights and privileges pre-

viously enjoyed, and make them whole for any loss

of pay suffered as a result of the discrimination

against them:

Dennis Fitzpatrick Raymond Murphy

James R. Ludwig Roy Roush

Ruth C. Ludwig

We Will make whole all our employees on the

payroll on January 22, 1951, including those named

in the foregoing paragraph, for any loss of pay they

may have suffered as a result of the discrimination

against them.
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We Will Not in any other manner interfere with,

restrain, or coerce our employees in the exercise of

the right to self-organization to form labor organi-

zations, to join or assist American Federation of

Hosiery Workers, affiliated with American Federa-

tion of Labor, or any other labor organization to

bargain collectively through representatives of their

own choosing and to engage in concerted activities

for the purpose of collective bargaining or other

mutual aid or protection or to refrain from any and

all such activities except to the extent that such

right may be affected by an agreement requiring

membership in a labor organization as a condition

of employment as authorized in Section 8 (a) (3)

of the Act.

All our employees are free to become or remain

members of the above-named Union or any other

labor organization. We will not discriminate in

regard to hire or tenure of employment or any term

or condition of employment against any employee

because of membership in or activity on behalf of

any labor organization.

Date

TRIMFIT OF, CALIFORNIA,
INC.,

By
(Representative) (Title)

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced, or

covered by any other material.
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Before the National Labor Relations Board,

Twenty-first Region

Case No. 21-CA-1060

In the Matter of:

TRIMFIT OF CALIFORNIA,

and

AMERICAN FEDERATION OF HOSIERY
WORKERS.

TRANSCRIPT OF PROCEEDINGS

Monday, November 19, 1951

Pursuant to notice, the above-entitled matter

came on for hearing at 10:00 o'clock a.m.

Before: Howard Myers, Trial Examiner.

Appearances

:

GEORGE H. O'BRIEN,
Appearing on Behalf of the General Coun-

sel of the National Labor Relations

Board.

KNIGHT, GITELSON, ASHTON &
HAGENBAUGH, by

ROBERT R. ASHTON,
Appearing on Behalf of the Trimfit of

California.

MAX GOLDENBERG, and

FRANCIS B. ERTEL,
Appearing on Behalf of American Federa-

tion of Hosiery Workers.
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Trial Examiner Myers: The hearing will be in

order. Gentlemen, are you ready to proceed?

Mr. O'Brien: Ready for the General Counsel.

Mr. Ashton: Ready for the Respondent.

Trial Examiner Myers: I would like to an-

nounce this is a formal hearing before the National

Labor Relations Board in the matter of Trimfit of

California and the American Federation of Hosiery

Workers, Independent, Case No. 21-CA-1060.

The Trial Examiner appearing for the National

Labor Relations Board is Howard Myers.

Will counsel and other representatives of the

parties please state their appearances for the

record ?

Mr. O'Brien: George J. Bott and George H.

O'Brien, 111 West 7th Street, Los Angeles, Cali-

fornia, appearing for the General Counsel.

Mr. Goldenberg: Appearing for the American

Federation of Hosiery Workers, no longer the

Independent, but now the American Federation of

Labor, is Max Goldenberg. My address is 608 South

Hill Street, Los Angeles 14, California.

Mr. Ashton: For the respondent, Knight, Gitel-

son, Ashton and Hagenbaugh by Robert R. Ashton,

1151 South Broadway, Los Angeles, California. [3*]

* * *

Mr. O'Brien: Mr. Examiner, I have asked the

reporter to mark for identification the following

documents

:

As General Counsel's Exhibit No. 1-A, the charge

filed March 7, 1951

;

*Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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As General Counsel's Exhibit No. 1-B, an affi-

davit of service by registered mail showing that a

copy of the charge was served upon Trimfit of

California and received by Trimfit of California on

March 8, 1951

;

As General Counsel's Exhibit No. 1-C, an

amended charge filed July 2, 1951

;

As General Counsel's Exhibit No. 1-D, an affi-

davit of service by registered mail showing that a

copy of the amended charge was served upon Trim-

fit of California and received by Trimfit of Cali-

fornia on July 5, 1951

;

As General Counsel's Exhibit No. 1-E, a com-

plaint issued July 25, 1951

;

As General Counsel's Exhibit No. 1-F, a notice

of hearing issued July 25, 1951, setting the hearing

in the instant matter for the fourth day of Septem-

ber, 1951

;

As General Counsel's Exhibit No. 1-G, an affi-

davit showing that copies of the amended charge,

the complaint and notice of hearing were served by

registered mail on the parties [6] hereto

;

As General Counsel's Exhibit No. 1-H, the an-

swer of the Trimfit of California, received August

14,1951;

As General Counsel's Exhibit No. 1-1, an order

rescheduling hearing, postponing the hearing in the

instant matter from September 24, 1951, to this

date, time and place ; and

As General Counsel's Exhibit No. 1-J, an affi-

davit of service showing a service by registered

mail of the order rescheduling hearing on parties.
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(Thereupon the documents above referred to

were marked General Counsel's Exhibits No.

1-A through 1-J for identification.)

Mr. O'Brien: I offer General Counsel's 1-A

through 1-J in evidence.

Trial Examiner Myers: Are there any objec-

tions %

Mr. Ashton: No objections.

Mr. Goldenberg: No objections.

Trial Examiner Myers: There being no objec-

tions, the papers will be received in evidence and I

will ask the reporter to please mark them as Gen-

eral Counsel's Exhibits No. 1-A through 1-J. [7]

# * *

Mr. O'Brien: None by the General Counsel.

Mr. Ashton: None by the Respondent.

Mr. O'Brien: Mr. Kramer, will you take the

stand, please?

ROBERT M. KRAMER
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

Trial Examiner Myers: What is your name?
The Witness: Robert M. Kramer.

* * *

By Mr. O'Brien:

Q. Are you an officer of Trimfit of California?

A. Yes.
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(Testimony of Eobert M. Kramer.)

Q. What office do you hold? [8]

A. Secretary and treasurer.

Mr. O'Brien: Mr. Examiner, I would like to

have leave to interrogate this witness under Sec-

tion 42B

Mr. Ashton: That is 43B.

Mr. O'Brien: Thank you, Mr. Ashton.

Trial Examiner Myers: Very well.

Q. (By Mr. O'Brien): That is a New York

corporation, is it not, sir?

A. Yes, sir, I believe it is.

Q. And you are the registered agent for service

in California for Trimfit of California?

A. I don't understand the question.

Mr. Ashton: We will so stipulate, counsel.

Q. (By Mr. O'Brien) : Who are the other

officers of Trimfit of California?

A. Augusta Kramer, president ; Arnold Kramer,

Jr., vice president.

Q. Are those the only officers? A. Yes.

Q. Do you know how the stock of Trimfit of

California is held ? A. No, I am not familiar.

Trial Examiner Myers: Are you a stockholder?

The Witness: Yes. The company is owned by

the Kramer family. [9]

* * *

Mr. O'Brien: I will reframe the stipulation. I

wish to suggest the following stipulation:

That Trimfit of California is a New York corpora-
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(Testimony of Robert M. Kramer.)

tion who is engaged in Anaheim, California, in the

manufacture of ladies full fashion hosiery. All of

the production of Trimfit of California is sold to

Kramer Bros., Inc., a New York corporation, whose

offices and stockholders are substantially the same

as Trimfit of California. That Kramer Bros., Inc.,

after receiving the stockings from Trimfit of Cali-

fornia, in the grege stage, causes these stockings to

be dyed, boxed and shipped; that Kramer Bros.,

Inc., annually, ships outside the State of California,

stockings received from Trimfit of California, Ana-

heim mill, valued in excess of $100,000.00 ; that there

is shipped directly to the Anaheim, California, mill

nylon yarn valued in excess of $50,000.00, annually.

That all of this yarn is spun outside the State of

California.

Trial Examiner Myers : Do you so stipulate J

?

Mr. Goldenberg: So stipulate.

Mr. Ashton: So stipulate.

Trial Examiner Myers: And, Mr. O'Brien, do

you so stipulate?

Mr. O'Brien: So stipulate.

Q. (By Mr. O'Brien): Mr. Kramer, did you

have anything to do with setting up the Anaheim

mill?

Mr. Ashton: I don't think I understand that.

Do you mean [13] physically %

Mr. O'Brien: I mean acquiring the property?

The Witness: Yes.

Q. (By Mr. O'Brien): Was that as an officer

of Trimfit of California or Kramer Bros. ?

A. Kramer Bros.
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Q. Did you build the factory there?

A. No.

Q. Or buy the building?

A. We bought a building.

Q. After purchasing the building, was the ma-

chinery purchased by Kramer Bros., or by Trimfit of

California, if you know? A. I don't recall.

Trial Examiner Myers: Maybe it will shorten

it if you would tell us in your own words just how

the Anaheim mill came into existence, who brought

it into existence.

The Witness: We decided to manufacture

Trial Examiner Myers: Who is "We"?
The Witness: My brothers and I.

Trial Examiner Myers : Kramer Bros. ?

The Witness: Yes. My brothers and I decided

to manufacture hosiery in California. We had not

determined at the time just how the corporation

structure would be, but we proceeded and, as a

matter of fact, I bought the property in my [14]

own name as an individual, to start with.

Trial Examiner Myers: This is at Anaheim?

The Witness: Yes.

Q. (By Mr. O'Brien): Did you hire the first

superintendent ? A. Yes.

Q. You, yourself? A. Yes.

Q. That was Mr. Emil Mittman?

A. Yes.

Q. When did you hire him?

A. I hired him before we opened up our plant.
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Q. Would that be sometime in June or July,

1950? A. Yes, before that.

Q. Before that? A. Yes.

Q. In the spring of 1950, then? A. Yes.

Q. Did you, yourself, purchase the machinery

for the mill ? A. I guess so. [15]

* * *

Mr. Ashton: I have a letter from the Secretary

of State of the State of California dated March 15,

1951, reading as follows: "In reply to your letter of

March 9th, we advise that Trimfit of California,

Inc., a New York corporation, qualified in Califor-

nia on September 11, 1950, and designated Robert

Kramer, 1022 North Sabina Street, Anaheim, Cali-

fornia, as agent for the service of process."

So, apparently, it was September 11, 1950, that

you qualified.

Mr. O'Brien: Thank you.

Trial Examiner Myers : Do you accept that ?

Mr. O'Brien: Oh, certainly.

Q. (By Mr. O'Brien): My question was

whether you, personally, purchased the machinery

and I believe you said you thought you did.

A. Yes. These were 32 section, 60 gauge, Kalio

machines manufactured by the Karl Lieberknecht

Company of Reading, Pennsylvania.

A. Yes.

Q. How many machines did you order with the

first order? A. Four. [16]
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Q. Was that order handled by correspondence

or by personal interviews?

A. By correspondence.

Q. Between your local office and the Pennsyl-

vania factory of Karl Lieberknecht ?

A. That is right.

Q. As far as you know did your brother, Arnold

Kramer, in Philadelphia, have anything to do with

the purchase of that machinery ?

A. Yes, they acquiesced.

Q. But the actual negotiations were conducted

by you? A. By both of us.

Trial Examiner Myers: Whom do you mean by

your brother ? Is Arnold a brother of yours ?

A. Yes.

Trial Examiner Myers: Who is the other one?

The Witness: Harry.

Q. (By Mr. O'Brien) : When was the first ma-

chine delivered to Anaheim?

Mr. Ashton: May I make a suggestion to you?

We are going to have Mr. Mittman appear. I think

that sort of information you will get much more

accurately from him than you would from Mr.

Kramer.

Mr. O 'Brien : I would like to find out these mat-

ters I have been going into, now. I defer to Mr.

Ashton on the last [17] question, however.

Q. (By Mr. O'Brien) : The first machine came

there in a large number of crates, did it not, crates

and boxes?
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A. No, sir, it came in two trucks, set up. Each

truck had one-half of a machine.

Q. And, approximately, how long did it require,

after the machine was delivered, to put it into

operation, if you know?

A. The average requirement is supposed to be

30 days, but I don't believe any machine was

erected in that time.

Q. The erection was performed by employees of

Karl Lieberknecht ?

A. All the machines were erected by Karl Lie-

berknecht, yes. That is done by the company.

Q. For which the manufacturing company

charges'? A. That is right.

Q. And Karl Dreiss or Driess was in charge of

the erection? A. Yes.

Trial Examiner Myers : How do you spell it ?

The Witness : D-r-i-e-s-s.

Q. (By Mr. O'Brien): Did Mr. Dreiss have

any help in the erection of those machines?

A. Yes.

Q. Who assisted him? [18]

A. He had two or three different helpers.

Q. At the same time?

A. No, one at a time.

Q. Were Mr. Dreiss' helpers employees of Karl

Lieberknecht ? A. Yes.

Q. Did any employees of Trimfit of California

assist Mr. Dreiss in the erection of these machines ?

A. I don't know.
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Trial Examiner Myers: Did any employees of

Kramer Bros, assist in erecting the machines ?

The Witness: No.

Q. (By Mr. O'Brien) : Kramer Bros, in Los

Angeles is solely a sales and distributing organiza-

tion, is that right? A. That is correct.

Q. Approximately how often did you visit the

Trimfit mill during the period from, say, July, Au-

gust or September 1950?

A. Approximately once a week.

Q. Is it still your practice to get out there once

a week? A. Yes.

Q. I think you said you retained Mr. Mittman

sometime in the spring of 1950.

A. That is right, yes.

Q. You were aware that he had a hosiery mill

of his own in Anaheim % A. Yes. [19]

Q. And that he had previously been employed by

the Mission Hosiery Company, the Gotham line here

in Los Angeles ?

A. No, that is wrong. Gotham was not con-

nected with Mission at the time Mr. Mittman

worked for me.

Q. How long have you known Mr. Mittman?

A. A few years.

Q. Had you known him before he opened his

hosiery mill in Anaheim? A. No.

Q. Just what was your arrangement with Mr.

Mittman? What were his duties and responsibili-

ties?
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A. He started out as strictly in an advisory

capacity. He laid out the mill.

Q. That is, Mr. Mittman was retained to say

where each machine should be placed?

A. And he designed the building for the layout

of the machines.

Q. Building alterations?

A. That is correct.

Q. And who let the contract for the air con-

ditioning of the building? Was that Mr. Mittman

or was it not? A. I don't recall.

Q. Mr. Mittman was responsible for seeing that

air conditioning was installed so that it would work

properly, is that correct?

A. That is correct. [20]

Q. Now, when did he cease to be merely an ad-

visor and take over the duties of superintendent?

A. After we got our first machine.

Q. You obtained the first machine in July of

1950, did you not? A. Yes.

Q. Did he supervise the installation of that ma-

chine ? A. Yes.

Q. Was that in an advisory capacity or as mill

superintendent ?

A. Possibly as general manager.

Trial Examiner Myers: What do you mean,

"Possibly"?

The Witness: I don't recall, exactly, what his

title was.

Q. (By Mr. O'Brien) : Did Trimfit of Califor-
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nia have any employees when the first machine ar-

rived ?

Mr. Ashton: May I interrupt?

Trial Examiner Myers: What was that date of

authorization ?

Mr. Ashton: September 11, 1950.

Trial Examiner Myers : With that date in mind,

can you answer the question?

The Witness : What is the question ?

Trial Examiner Myers : Will the reporter please

read the question.

(Question read.)

The Witness: No.

Trial Examiner Myers : Is that what you had in

mind? [21]

Mr. Ashton: No, what I had in mind—he was

asking what employees and Mr. Mittman would be

able to give that information. I am sure this wit-

ness would be only giving you a very hazy recol-

lection which is going to cause confusion later. Mr.

Mittman has it all thoroughly in mind.

Mr. O'Brien: I think the witness has indicated

he does not know.

The Witness: That is right. I don't have any

records with me, either.

Q. (By Mr. O'Brien) : Did you have anything

to do with hiring knitters at Anaheim?

A. No.

Q. Or any other production or maintenance em-

ployees? A. No, sir.
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Q. Who ultimately, had authority to hire and

discharge at the Anaheim mill? A. Mittman.

Q. Did he consult with you as to who he should

hire and not hire? A. No, sir.

Q. Not on any occasion? A. No.

Q. Did he confer with you about whom he

should discharge? A. No, sir.

Q. He never did ? [22] A. No, sir.

Q. And how long did Mr. Mittman remain as

manager? A. Until recently.

Q. The summer of 1951?

A. About that time.

Q. Who replaced Mr. Mittman as manager?

A. Donald Schaefer.
,

Trial Examiner Myers: Will you spell that

name?

The Witness: S-c-h-a-e-f-e-r.

Q. (By Mr. O'Brien): Did you hire Mr.

Schaefer ? A. Yes.

Q. And who replaced Mr. Schaefer, or is he still

manager? A. He is still manager.

Q. So you have had only two managers since the

mill started operations?

A. Well, we had a Mr. Burley.

Q. Is that B-u-r-1-e-y? A. Yes.

Q. What was Mr. Burley 's job?

A. Superintendent.
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Trial Examiner Myers: What is his name?

The Witness : William Burley.

Q. (By Mr. 'Brien) : Mr. Burley worked

under Mr. Mittman, did he not, sir ?

A. Yes. [23]

Q. And until Mr. Burley was hired, Mr. Mitt-

man acted as manager and superintendent?

A. I don't recall.

Q. You don't remember? A. No.

Q. Do you remember if you had a superintendent

before Mr. Burley? A. I don't recall.

Q. Did you hire Mr. Burley ? A. No.

Q. Did Mr. Mittman confer with you before he

hired Mr. Burley, if he did?

Trial Examiner Myers : Ask him one question at

a time. Did Mr. Mittman hire Mr. Burley ?

The Witness: Yes.

Q. (By Mr. O'Brien) : Did he confer with you

before he hired Mr. Burley ? A. Yes.

Q. Who succeeded Mr. Burley as superintend-

ent? A. James Hubbard.

Q. Do you know when Mr. Hubbard became

superintendent? A. No, I don't recall.

Q. Is he presently superintendent?

A. Yes.

Q. And working under general manager Donald

Schaefer? [24] A. Yes.

Q. Do you know who promoted Mr. Hubbard to

superintendent? A. I don't recall.
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Q. You don't know whether it was Mr. Schaefer

or Mr. Mittman ? A. That is correct.

Q. Were you consulted about Mr. Hubbard's

promotion to superintendent'? A. Yes.

Q. And you approved? A. Yes.

Q. Did you have anything to do with the shut-

down of the plant on January 22, 1951 ?

Mr. Ashton: I don't quite understand what you

mean when you say, "Did you have anything to do

with it." I will ask that counsel make his question

a little clearer.

Trial Examiner Myers : Clear up your question,

Mr. O'Brien.

Q. (By Mr. O'Brien) : Did you order a shut-

down of the plant on January 22, 1951?

A. Yes.

Q. To whom did you issue this order ?

A. To Mr. Mittman.

Q. Was it orally or in writing? A. Orally.

Q. On the telephone or

A. On the telephone. [25]

* * *

Q. (By Mr. O'Brien): The date of your

telephone conversation with Mr. Mittman?

A. It was a Monday in January.

Q. About what time of day?

A. In the morning.

Q. Can you place it any better than that?

A. No. Sometime in the morning.
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Q. Who initiated the phone call?

A. Mr. Mittman.

Q. What did he say?

A. He said that the cutting tool for the loopless

toe attachment was available and that the tool was

sent out here by Lieberknecht with the understand-

ing that we would cut the tool and get the work

finished as quickly as possible ; that the best way to

accomplish this would be to shut down the mill.

Q. And what did you say?

A. That he was running the mill ; if he wants to

shut it down, he should shut it down.

Q. Did you confer with your brother in Phila-

delphia about this shutting down the mill?

A. Yes.

Q. When ? A. Sometime before that. [26]

Trial Examiner Myers: Which brother?

The Witness : My brother Arnold.

Q. (By Mr. O'Brien) : How did you communi-

cate with him ? Was that by telephone or letter ?

A. I don't recall. It might have been both.

Trial Examiner Myers: What is your best rec-

ollection ?

The Witness: Perhaps by telephone.

Q. (By Mr. O'Brien) : Assuming it was by

telephone, how long before this Monday that you

talked to Mr. Mittman?

A. We had been talking about this for several

weeks before, ever since we discovered about the

loopless toe attachment.
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Q. I am talking about your conversation with

your brother? A. I am, too, sir.

Q. You talked to him several times about

shutting down the mill? A. Yes.

Q. And the first time was about two weeks be-

fore the mill was actually shut down?

A. I don't recall.

Q. What did you report to your brother about

shutting down the mill?

Mr. Ashton: When do you mean?

Q. (By Mr. O 'Brien) : Before the mill was

shut down. [27]

Mr. Ashton: Do you mean at some particular

time? He may have reported different things at

different times.

Mr. O'Brien: That is what I want. Every re-

port he made to his brother.

Trial Examiner Myers: How many conversa-

tions did you have with your brother Arnold, about

the proposed shutdown of the mill?

The Witness: My brother Arnold first advised

us

Mr. Ashton : That is not answering the question.

How many times?

The Witness: I don't recall.

Trial Examiner Myers: Approximately how
many times?

The Witness : I don't know.

Trial Examiner Myers: Did you have any cor-

respondence by letter or telegraph, or other written
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communications, with your brother, about shutting

down the plant before you shut it down, or were all

your communications with him by telephone 1

?

The Witness: Mostly by telephone.

Trial Examiner Myers : Did you have any writ-

ten communications with him?

The Witness: I don't recall.

Trial Examiner Myers : What is your best recol-

lection ?

The Witness: About what, sir?

Trial Examiner Myers : About whether you had

anything written between you and your brother

about closing down the [28] plant.

The Witness: I don't believe we wrote at the

time.

Trial Examiner Myers : And all these communi-

cations took place between you and your brother

Arnold when he was in Philadelphia and you were

in New York?

The Witness: Yes.

Trial Examiner Myers : Did you see him in New
York?

The Witness : No.

Trial Examiner Myers: You just talked to him

on the phone ?

The Witness : Yes.

Trial Examiner Myers : What about Harry ?

The Witness : His duties are entirely different.

Trial Examiner Myers: You didn't have any

communications with him about shutting down the

plant ?
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The Witness: No.

Q. (By Mr. O'Brien): What I would like to

know, Mr. Kramer, is the first time that you men-

tioned to your brother, or he mentioned to you, the

possibility of shutting down the plant.

A. We knew we would have to shut down one

machine at a time or the entire mill, and that is

what all of these conversations related to.

Q. That does not quite answer the question. I

am trying to get the first time when this matter

was discussed with your brother. [29]

A. In the early part of January.

Trial Examiner Myers: This year?

The Witness: This year.

Trial Examiner Myers: And he advised you

about this new tool?

The Witness: Yes.

Q. (By Mr. O'Brien) : That is what I want to

get into now, the substance of this first conversa-

tion. What did you say to your brother and what

did he say to you?

A. We had considerable difficulty in obtaining

a tool from the Lieberknecht Company, and they

finally agreed to send it to us with the understand-

ing that we would cut the bearings and return the

tool to them as quickly as possible.

Q. I still don't know. Was that something you

told your brother early in January? A. Yes.

Q. And what did your brother say?

A. That he was going to help obtain this tool

for us as quickly as possible.
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Q. When you reported to your brother that you

were having difficulty in obtaining the tool, had you

any correspondence with Karl Lieberknecht about

the tool?

A. Yes, but I don't recall whether that was

orally or by telephone—I mean, written or by tele-

phone.

Q. Did you yourself ask Karl Lieberknecht for

the tool? [30]

A. I believe Mr. Mittman did.

Q. You think Mr. Mittman corresponded directly

with Karl Lieberknecht? A. I believe so.

Q. You don't know whether that was via tele-

phone or writing? A. No.

Trial Examiner Myers: Was this tool missing

from the machine when you first got it, or was this

something different?

The Witness: The tool was necessary to use on

the machine in order to get this new attachment.

Trial Examiner Myers: Was this a new inven-

tion since you had purchased the machine ?

The Witness: Yes. [31]

* * *

Q. (By Mr. O'Brien) : Mr. Kramer, if I under-

stand you correctly, it was sometime early in Janu-

ary that Mr. Mittman ordered that cutting tool

from Karl Lieberknecht, is that right?

A. Yes.

Q. He consulted with you before he placed this

order? [33] A. Yes.
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Q. And you think that the communication was

directly between Karl Lieberknecht and Mr. Mitt-

man, and not through your office?

A. That is correct.

Q. Did Mr. Mittman report to you the results

of his inquiry of Karl Lieberknecht?

A. Yes.

Q. And when did he make that report?

A. Early in January.

Q. Was that orally or in writing?

A. Orally.

Q. By telephone or sometime when you were

out at the shop? A. Either way.

Q. You don't know? A. No.

Q. And during all of the month of January it

was your practice to be out at the shop at least

once a week? A. Yes.

Q. Did you have any particular day?

A. No.

Q. Did you make any note or memorandum of

Mr. Mittman speaking to you about his difficulty

in getting this tool?

A. Would you ask that again, please ?

Q. I think you said that Mr. Mittman had re-

ported to you he was not able to get the tool when

he wanted it. [34]

A. Yes. He was having very great difficulty due

to the demand on the tool.

Q. I wonder if you made a memorandum of it

or wrote a letter to your brother?

A. I don't recall.
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Q. But here in January in your discussion with

Mr. Mittman, all that amounted to was the fact that

he would like to have this tool so he could make a

loopless toe, and he was not having any luck, is that

right ?

Mr. Ashton: I think his testimony was

Mr. O 'Brien : I am not trying to misrepresent it.

Trial Examiner Myers: Was the gist of Mr.

Mittman 's talk to you about the tool?

The Witness : That the Lieberknecht people were

being besieged on all sides for the tool and he was

having difficulty in persuading them to send the

tool right out.

Trial Examiner Myers: What did you tell Mr.

Mittman?

The Witness: I told him we would keep on

trying.

Trial Examiner Myers: Then you got hold of

your brother Arnold in Philadelphia and got him

to work on Lieberknecht?

The Witness: To pressure them on the other

side, yes.

Q. (By Mr. O'Brien) : You don't know of any

written communication between your office and Karl

Lieberknecht ? A. No.

Q. And you don't recall any written communica-

tion between [35] your office and the eastern office

of Kramer Bros, with reference to this tool?

A. No.

Q. Who decided to adopt the loopless toe instead

of the toe that you were making?
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A. The loopless toe

Q. I want to know who decided to adopt the

loopless toe style.

A. I don't understand your question, Mr.

O'Brien.

Q. When you purchased these machines, the toe

was finished with two darts and had to be looped.

A. Yes.

Q. When did you decide you would prefer to

have a loopless toe?

A. As soon as we discovered there was such an

attachment available.

Q. When did you make that discovery?

Mr. Ashton: I think I can help you on that.

This is not an original, but I think it establishes

the date.

Q. (By Mr. O 'Brien) : Mr. Ashton has handed

to me a copy of a letter on the letter-head of Morris

Speizman Company, under date of December 19,

1950, saying, "There is a great deal of talk going

around about the elimination of looping entirely

in the full fashioned stockings."

Is that the first notice you had that there was

such a thing? [36] A. Yes.

Q. And you received that notice sometime shortly

after December 19, 1950?

A. This letter was addressed to my brother

Arnold in New York.

Q. You pointed out that the letter was addressed

to your brother Arnold in New York. I am trying



1 34 National Labor Relations Board

(Testimony of Robert M. Kramer.)

to fix the date when you first heard about the loop-

less toe.

Trial Examiner Myers: I think that is a copy

of the letter that your brother sent to you?

The Witness : Yes, that is correct.

Q. (By Mr. O'Brien): Your brother sent you

this letter? A. That is correct.

Q. After you received this letter, did you com-

municate with Karl Lieberknecht ?

Mr. Ashton: Do you mean directly with the

company? You have to keep in mind there was a

representative of Karl Lieberknecht here at that

time.

Trial Examiner Myers : Tell us what you did.

The Witness: My memory is hazy. I don't know
whether I was in town at that time.

Trial Examiner Myers: Were you away last

December ?

The Witness: I believe, but I am not positive,

that I told my brother to contact Lieberknecht by

telephone, or suggested that he visit them. I am
not sure. I asked him to inquire as to their knowl-

edge about the loopless toe, and, if [37] possible,

if they had samples or recommendations, and so

forth.

Q. (By Mr. O'Brien): Anyway, was the de-

cision to adopt the loopless toe made by your

brother or by you? A. Both of us.

Q. Was the decision after you saw the sample

or on your brother's recommendation?

A. I believe the decision was made when the
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Lieberknecht people told us that henceforth all

machines that would be made by them would have

that attachment.

Q. Was that something reported to you by your

brother ?

A. I don't recall whether by my brother or Mr.

Driess.

Q. How long did Mr. Driess work at the Ana-

heim plant installing this machinery?

A. Well, I can't answer that. He did several

things there, Mr. O'Brien. I don't know how long

it did take him, exactly, to install the machinery.

He also did repair work.

Q. The installation occupied a period from July,

1950, to around March, 1951, is that right?

A. That is right.

Q. Besides installing machinery, what else did

he do ? A. He repaired machines.

Q. He did the work of a fixer in an operating

mill, is that right?

A. Well, we had a fixer, but he did the sort of

work of an expert. [38]

Q. The fixer had to learn the machinery, too,

didn't he? A. Whom are you referring to

?

Q. You said you had a fixer there.

A. Mr. Burley was an erector for the Lieber-

knecht Company before we hired him.

Trial Examiner Myers: Who was the fixer?

The Witness : The fixer is a handyman.

Trial Examiner Myers: I know what a fixer is,

but was Mr. Burley the fixer ?
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The Witness : We have had three men.

Trial Examiner Myers: But they had to learn

the work?

The Witness : Not Burley.

Trial Examiner Myers: The one that you called

the fixer.

The Witness: Burley was a fixer. The superin-

tendent is a fixer.

Trial Examiner Myers: Did the other two have

to learn the workings of the Lieberknecht machines,

or were they familiar with them before they were

hired ?

The Witness: I am not sure as to their knowl-

edge of them.

Q. (By Mr. O'Brien) : You said, in addition to

erecting the machinery, Mr. Driess did other things.

Would not that normally be Mr. Burley 's work?

A. Normally, yes.

Q. And Mr. Driess also instructed knitters in

the operation of these new machines, did he [39]

not. A. Yes.

Q. Do you recall any other specific conversa-

tions with your brother about the difficulty in ob-

taining this tool? You have told us they went

along, generally, for a period. Do you recall any-

thing specific in any of these conversations?

A. I believe I already said that the Lieber-

knecht people finally agreed to send the tool out,

provided we used it as quickly as possible and re-

turn it to them, because a lot of mills were waiting

to receive it.
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Q. Did you get that word from your brother?

A. I don't recall whether I received it from Mr.

Driess, Mr. Mittman or my brother.

Q. It could have been any one of the three ?

A. That is correct.

Q. But you didn't get any letter from Lieber-

knecht saying they were sending the tool, or did

you? A. No.

Q. And you didn't receive any letter from Mr.

Lieberknecht, from the Karl Lieberknecht Com-

pany, saying you have to get it right back?

A. No.

Q. That was all handled orally through one of

these three men, is that right?

A. The company had a representative here,

Driess.

Q. That is right, Karl Driess; but he was an

erector. [40]

A. But he represented the company. Probably

they would write to him or advise him what to do

and tell us.

Trial Examiner Myers: He represented Lieber-

knecht ?

The Witness : Yes.

Q. (By Mr. O'Brien): Now, are you able to

tell us when you received word that you would be

able to get the tool?

A. Well, they told us we could get the tool. It

was a question of when we would receive it.

Q. Well, when did they tell you you could get

the tool? A. In the early part of January.
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£^. In early January? A. Yes.

Q. Do you know when you received the tool,

actually ?

Mr. Ashton: I don't want to have any mislead-

ing, counsel. When you say "you," are you speak-

ing of Mr. Mittman or the Trimfit Company, keep-

ing in mind that Mr. Mittman also had a plant of

his own?

Q. (By Mr. O'Brien) : When did the tool arrive

at the Trimfit plant? Do you know?

A. It was made available to us on that Monday,

January 22nd.

Trial Examiner Myers : The date that you closed

down?

The Witness : Yes.

Q. (By Mr. O'Brien): You say it was made

available to you? A. Yes.

Q. Does that mean it came in from the Express

Company on [41] that date?

A. No; it had been received by Driess.

Q. When was it received by Driess ?

A. Several days before that.

Trial Examiner Myers: Before that particular

Monday ?

The Witness: Before that particular Monday.

Q. (By Mr. O'Brien): What caused it to be

made unavailable after receipt by Driess?

A. It was used in Mittman 's mill.

Q. How long was it used in Mittman 's mill?

A. A few days.

Q. Do you know why it was used in Mr. Mitt-
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man's mill before it was used in your mill?

A. No.

Q. Who first discussed that the mill be shut

down entirely, while this machine was being used,

this tool?

A. Mittman or Driess, or perhaps both.

Q. You don't have any firm recollection on that?

A. No.

Q. Was that suggestion made in writing?

A. No.

Q. When was it first suggested to you?

A. I don't recall.

Q. Was it before the Monday when the mill shut

down? A. Yes. [42]

Q. Was it when the tool arrived?

A. I believe it was before the tool arrived.

Trial Examiner Myers: Do you mean arrived

at Trimfit?

Mr. O'Brien: Arrived in Anaheim.

The Witness: Yes. I got that. Yes.

Mr. O'Brien: Mr. Ashton informs me that the

tool got to Anaheim on January the 16th.

Mr. Ashton: That is tentative, subject to the

arrival of Mr. Driess from the east. That is as

close as I can pin it down at the moment.

Mr. O'Brien: This is close to the witness' testi-

mony.

Q. (By Mr. O'Brien): Assuming the tool ar-

rived in Anaheim on January the 16th, was it before

January 16th that you had a discussion about the

entire mill being shut down? A. Yes.
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Q. What was Mr. Mittman 's recommendation?

A. I told you that it was either Mittman or

Driess or both, and they recommended that the

plant be shut down. I was not too certain that I

wanted to shut it down entirely at the time.

Q. Why did Mr. Mittman or Mr. Driess, or

both, suggest that the entire plant be shut down?

A. First of all, because the Lieberknecht people

were demanding the return of the tool as quickly

as possible.

Q. Did they give you the reason why shutting

down the plant would expedite the return of the

tool? [43] A. Yes.

Q. Why?
A. Because it could be done in a much shorter

time.

Q. What did you say?

A. First I wanted to know why we couldn't

shut down one machine at a time, because we could

have used the production.

Q. What was the answer?

A. That in the long run we would be better off

to shut down them all. [44]

* * *

Q. (By Mr. O 'Brien) : Mr. Kramer, do you

recall having a meeting with Mr. Ted Spuller in

January, 1951? A. Yes.

Q. Had you known Mr. Spuller before January,

1951? A. No.

Mr. Ashton: How do you spell that?
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Mr. Ertel : S-p-u-1-l-e-r.

Q. (By Mr. O'Brien): What was your first

contact with Mr. Spuller?

A. He telephoned me in Los Angeles, I believe.

Trial Examiner Myers : What is his first name ?

Mr. Ertel: Ted.

Q. (By Mr. O'Brien): Can you give us, ap-

proximately, when [54] that telephone call was?

A. I don't recall.

Q. Do you know whether it was before the meet-

ing in the Board's office when Mr. Gitelson was

here, and Mr. Damm?
A. No, I don't remember.

Q. You don't remember whether it was before

or after? A. No.

Q. Can you give us the substance of the tele-

phone conversation?

Mr. Ashton : May I ask who Mr. Spuller is ?

Mr. O'Brien: I am going to find out whether he

identified himself to the witness in a telephone con-

versation.

The Witness: He told me that he was a repre-

sentative of the Hosiery Union and would like to

meet with me.

Q. (By Mr. O'Brien) : What did you say?

A. I arranged to have lunch with him at Al

Levy's Restaurant.

Trial Examiner Myers: Did you know him be-

fore?

The Witness : No. I described myself to him and
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told him I was tall and I had a little mustache, so

he would recognize me when I came in.

Trial Examiner Myers: Tall, dark and hand-

some.

Q. (By Mr. O'Brien): Did you meet at Al

Levy's Restaurant? A. Yes.

Q. Do you recall what date that was? Was
anyone else present? A. No. [55]

Q. What was your conversation?

A. I don't exactly recall. The gist of it was

that he was sent down here from the union with the

intention of trying to organize the unit, I presume.

Q. You don't recall what he said to you?

A. No.

Q. Do you know whether or not the plant was

down? A. No, I don't believe it was.

Q. You don't know whether it was working or

not? A. No.

Q. Do you recall him saying something to you

like this, in the course of the conversation: That it

was Mr. Spuller's opinion that the company had

locked out the workers because the employees had

joined the union? Do you recall him saying any-

thing like that? A. No, I don't

Q. Would you say that he did not say it?

A. I don't recall that he did say it, because if

he did, I would have vehemently denied it.

Q. Do you recall anything that you said to him ?

A. I said we had a new mill. We were just get-
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ting started and we had to make a lot of changes.

We had inefficient help and our changes were be-

ing made from the top down and were constantly

being changed.

Q. Did he ask you to take all the employees

back? [56]

A. I don't think so. I don't recall.

Trial Examiner Myers: Did you have lunch at

Al Levy's?

The Witness: Yes.

Q. (By Mr. O'Brien): Was anything said

about a Labor Board election?

A. I don't recall.

Q. You don't know whether anything was said

about a Labor Board election or not?

A. No, I don't recall.

Trial Examiner Myers : What is your best recol-

lection ?

The Witness : That it wasn't said.

Q. (By Mr. O'Brien): Was there any talk

about the hosiery business in general, whether the

business was good or poor ?

A. Well, there probably was. There usually is

when people in the same line of business get to-

gether.

Q. You talked about mutual acquaintances,

didn't you? A. Yes.

Q. When was this meeting?

A. I don't know exactly.

Trial Examiner Myers : What month was it ?

The Witness: Either in January or February.
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You have the record there, Mr. O'Brien.

Trial Examiner Myers: This year.

The Witness : Yes.

Q. (By Mr. O 'Brien) : Could it have been

Tuesday, January 30th? [57]

A. It could have been.

Q. Would you have any records that would help

you to fix the date?

A. I don't understand that.

Q. I just wondered if you made any note of

having a meeting with Mr. Spuller about that time ?

A. No. I would usually make notes on my calen-

dar, but I destroyed them the following day.

Q. So you wouldn't have any records now that

would help you to fix the date of that meeting?

A. No.

Q. Was there any discussion about the rates

paid at Trimfit?

A. I don't recall that there was.

Q. Or rates paid as against nonunion rates, any-

where? A. I don't recall that there was.

Q. Was there any mention made of Trimfit

recognizing the union? A. By him?

Q. By either you or Mr. Spuller.

A. Well, I knew that he represented the union.

Trial Examiner Myers: Did he ask you as an

officer of Trimfit to recognize the union as the

authorized representative of the employees of Trim-

fit?

The Witness: I don't recall that he did.
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Trial Examiner Myers: That is what Mr.

O'Brien meant by his question. [58]

Q. (By Mr. O'Brien) : Did he tell you that he

represented the majority of the employees?

A. I don't recall.

Q. Did he tell you that he had cards signed?

Mr. Ashton: It is irrelevant and immaterial and

outside the issues of the case, since it appears from

the complaint that the allegation that the company

refused to recognize the union and failed to bargain

with the union was on April 16th and not back in

January.

Trial Examiner Myers: The objection is over-

ruled.

Read the question, please.

(Question read.)

Q. (By Mr. O'Brien) : Cards signed by the em-

ployees of Trimfit?

A. He mentioned something to the effect about

signatures. I don't recall what it was. I do recall

telling him that some of these signatures, no doubt,

must be people who have been employed with us

for two weeks and none of whom have been with

us a very long time, and we were not certain whom
we would retain.

Q. As well as you can recall, what were the

words that you used in connection with these cards ?

Mr. Ashton: May we have a running objection

to this line of questioning, please?
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Trial Examiner Myers: Certainly. The objec-

tion is overruled.

The Witness: What was the question, again,

please? [59]

Trial Examiner Myers : Will the reporter please

read the question?

(Question read.)

The Witness: Something to the effect that the

union has no intention of compelling us to take

employees who were not efficient and that if we

would arrange to recognize them

Trial Examiner Myers : Recognize the union ?

The Witness: The union—that we would not

have to take any employees that we thought were

not efficient.

Q. (By Mr. O'Brien) : What did you say?

A. That we were a new company, new in this

business, and it was for us to decide who would be

good and who would not be good at that particular

time.

Q. Did Mr. Spuller tell you that the union had

cards signed by a majority of the employees?

A. I don't recall him saying that.

Q. Do you recall Mr. Spuller saying that he was

asking you to negotiate a contract with him?

A. I don't recall.

Q. You don't know whether he did or not?

A. No.

Q. I show you Exhibit C attached to the Answer

of Trimfit of California, which is a facsimile of a

letter sent to Trimfit employees under the date of
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February 6, 1951. Did you draw up that letter,

sir? [60] A. No.

Q. Did you see the letter before it was mailed*?

A. Yes.

Q. It was submitted to you by whom?
A. By my attorney.

Q. Mr. Gitelson? A. Yes.

Q. On what date was it submitted to you?

A. I don't recall.

Q. The same date that it bears, February 6th?

A. Probably.

Q. And you approved, of course? A. Yes.

Q. Do you recall the meeting at the Labor Board

office when Mr. Gitelson was present?

A. Yes, I recall that.

Q. And Mr. Max Steinfeld represented the

National Labor Relations Board?

A. Yes, I recall.

Q. And Mr. Tony Damm represented the union?

A. Yes, I recall that.

Q. Do you know whether that conference was

before or after the discharge letter which was ap-

proved by you? A. I don't recall.

Mr. Ashton: Just a minute. Are you speaking

of this [61] letter of February 6th?

Mr. O'Brien: Yes.

Mr. Ashton: Is that a discharge letter, Exhibit

C?

Mr. O'Brien: It says, "The time required to

accomplish the foregoing being unknown you were

discharged."
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Mr. Ashton: That is right. I am sorry.

Q. (By Mr. O'Brien) : The question was, which

came first, the conference in Mr. Steinfeld's office

or Mr. Gitelson showing you the letter, which is

Exhibit C attached to the respondent's Answer?

A. I don't recall.

Q. You don't know which came first?

A. No.

Trial Examiner Myers: Have you any recollec-

tion as to which came first, as Mr. O'Brien says?

The Witness: No. If I did, I would answer it

truthfully. After all, I am under oath here.

Trial Examiner Myers: I thought you might

have some recollection.

The Witness: All of these things he is asking

me happened within a 30-day period and it is diffi-

cult to remember the dates.

Mr. Ashton: These two matters which we are

discussing now happened almost simultaneously.

Q. (By Mr. O'Brien): Do you remember

whether you approved [62] this letter for Mr. Gitel-

son and came over to the Board's office on the same

day? A. I don't honestly recollect.

Q. Did you see the discharge letter at your office

or at Mr. Gitelson 's office?

A. At Mr. Gitelson 's office.

Q. And you don't remember whether you went

from Mr. Gitelson 's office to the Board's office the

same day?

A. That wasn't what you asked me. No, I didn't

go to the Board's office from Mr. Gitelson 's office.



vs. Trimfit of California, Inc. 149

(Testimony of Robert M. Kramer.)

I went directly to my office.

Q. Then from the Board's office did you go to

Mr. Gitelson 's office? A. No.

Trial Examiner Myers: Did you come to the

Board's office with Mr. Gitelson to see Mr. Stein-

feld?

The Witness: Mr. Gitelson picked me up at my
office and we walked over here. As I recall, this was

a very short meeting and we left here and went

back to my office, where Mr. Gitelson took leave and

left me.

Q. (By Mr. O'Brien) : And you still don't know

whether you had approved this discharge letter be-

fore you came to the Board's office? A. No.

Q. You don't know? [63] A. No.

Q. I find a note from Mr. Steinfeld in the file

here that your conference in the Board's office took

place on February 6th, 1951. Would that be right

near your recollection? A. Yes.

Q. Tell us what you recall of the conversation

in Mr. Steinfeld 's office.

A. I was introduced to Mr. Damm, who told me
that he was a knitter employed by Theme Hosiery

mills. I don't recall the gist of the conversation,

except that Mr. Steinfeld made some comment to

Mr. Damm, suggesting that they dismiss the com-

plaint, or whatever it was.

Q. Did you have anything to say?

A. Very little.

Q. Do you recall Mr. Steinfeld saying something

to this effect: "Is there any reason why we can't
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have an election," or something like that?

A. No, I don't recall his saying that.

Q. Did Mr. Gitelson reply that, "We can't have

an election now because the plant is down," some-

thing like that? A. Yes, I recall that.

Q. Was that Mr. Gitelson's remark or yours?

A. His remark.

Q. Did Mr. Gitelson have anything to suggest

as to when there might be an election? [64]

A. I don't recall.

Q. Do you recall Mr. Damm saying anything

about a majority of Trimflt employees signed up?

A. No, I don't recall that.

Q. You don't know whether he did or not?

A. No.

Q. Did the name of Trimfit come up in that con-

ference at all? A. Yes, it must have.

Q. Do you recall whether there was a discussion

of the Kramer Bros.' mill in Anaheim?

A. Yes, I recall something about that.

Q. Did you see a copy of the Petition filed by

the union in Mr. Steinfeld's office?

A. I may have, but I don't recall.

Q. Do you think you could recognize it if you

saw it? A. Perhaps.

Mr. O 'Brien : Will the reporter please mark this

document as General Counsel's Exhibit No. 5?

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 5

for identification.)
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Q. (By Mr. O'Brien) : I show you General

Counsel's Exhibit No. 5 for identification, which is

the Petition in Case No. 21-RC-1776, giving the

name of the employer as Kramer Bros., Inc. Do

you recall seeing a copy of that Petition at your

conference in Mr. Steinfeld's office? [65]

A. I don't recall seeing this.

Trial Examiner Myers : Did you ever see a copy

of that Petition at any time'?

The Witness : Mr. Gitelson may have seen it, but

I don't recall seeing it.

Mr. O'Brien: Will the reporter please mark

this document for identification?

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 6

for identification.)

Q. (By Mr. O'Brien): I show you General

Counsel's Exhibit No. 6 for identification, and ask

you if you recall seeing the original of that docu-

ment.

A. I don't recall having seen this, either.

Q. And you don't recall any discussion of the

fact that the Anaheim mill was operated by Trimfit

and not by Kramer Bros.? A. Yes.

Q. What was that discussion ?

A. Mr. Gitelson took up that matter in that

meeting at Mr. Steinfeld's office.

Q. Do you recall Mr. Damm saying anything

about a contract on that occasion %

A. No, I don't recall.

Mr. O 'Brien : That is all.
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Trial Examiner Myers: Any questions, Mr.

Goldenberg ?

Mr. Goldenberg: Yes, I have a few. [66]

* * *

Q. (By Mr. Goldenberg) : Did you have any

personal calls to Karl Lieberknecht in reference to

obtaining this tool ? A. No.

Q. All of the Trimfit contacts were either

through Mr. Mittman or through Arnold Kramer,

so far as you know? A. Karl Driess.

Q. Mr. Driess being an employee of Karl Lieber-

knecht ? A. Yes.

Q. But Mr. Driess acted at times in his own be-

half and did [72] work for your company on an in-

dividual basis for which he was paid as an indi-

vidual ? A. Yes.

Q. Aside from his employment with Karl Lie-

berknecht? A. Yes. [73]

* * *

Mr. O'Brien: I will call Mr. Damm.
Trial Examiner Myers: Will you step forward

and be sworn?
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AXTHOIsTY J. DAMM
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

Trial Examiner Myers : What is your name, sir ?

The Witness: Anthony J. Damm.
Trial Examiner Myers: Will you spell your

name for the record ?

The Witness: D-a-m-m.

Trial Examiner Myers : Where do you live ?

The Witness: 2723 Moss Avenue, Los Angeles.

Trial Examiner Myers: You may be seated, sir.

Mr. O'Brien, you may proceed with the examina-

tion of Mr. Damm, who has been duly sworn.

Q. (By Mr. O'Brien) : What is your trade, sir?

A. Hosiery knitter.

Q. Where did you learn the trade?

A. Kenosha, Wisconsin.

Q. Did you serve an apprenticeship?

A. Yes.

Q. How long?

A. About two and one-half years.

Q. When did you become a journeyman [74]

knitter? A. In 1921.

Q. You are presently employed where ?

A. Theme Hosiery Company.

Mr. Ashton: I didn't get that.

Trial Examiner Myers : How do you spell that ?

The Witness: T-h-e-m-e.
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Q. (By Mr. O'Brien) : Are you an officer of any

labor organization?

A. Yes, I am president of Branch 43B, Ameri-

can Federation of Hosiery Workers.

Mr. Ashton: Is that 43B?

The Witness: 43B.

Trial Examiner Myers : Is that affiliated with the

American Federation of Labor?

The Witness : It is now.

Trial Examiner Myers: How long has it been

affiliated with them?

The Witness: About a month or two months.

Mr. Ertel : A month or two months.

Trial Examiner Myers : It was once affiliated and

now it is affiliated again ?

The Witness: Yes. They were with the CIO.

Q. (By Mr. O'Brien) : Mr. Damm, who was the

first employee of Trimfit of California with whom
you had any personal contact?

A. A fellow by the name of James Ludwig. [75]

Q. And how did you come to get in touch with

him?

A. I received a letter about December 13th from

President Alexander McKeown of the American

Federation of Hosiery Workers that Mr. Ludwig

had been corresponding with a Mr. Ray Adams, an

organizer in the Federation, that the people were

interested in organizing. He wondered if I would

go out, take a committee and go out and see them.

Trial Examiner Myers: That was December,

1950?
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The Witness : That was about December 13, 1950.

Q. (By Mr. O'Brien) : What did you do?

A. On about December the 7th, 1950, a commit-

tee and I went

Trial Examiner Myers: You got the letter on

the 13th?

The Witness: That is right. Just before that I

had written Ludwig a letter, dated about November

25, 1950, and asked him when it was possible for

me to see him. Then on December the 7th the com-

mittee and I went out there to his home in Anaheim

and talked to him about organization and prices.

Q. (By Mr. O'Brien): Were there any other

employees of Trimfit at Mr. Ludwig 's home?

A. Not that I recall, outside of his wife.

Q. Your next contact with employees of Trimfit

was about when, sir?

A. I received a letter about December the 13th

from Fred Held that an employee by the name of

Roush was working at Trimfit and had written to

Ted Spuller that the people were [76] interested in

organization.

About December 17, 1950, the committee and I

went out to Anaheim to see Ludwig and also to

Norwalk to see Roush.

Trial Examiner Myers: Do you know how to

spell Roush 's name?

The Witness : R-o-u-s-h, I believe it is.

Q. (By Mr. O'Brien) : On that day did you see

any other employees other than Mr. and Mrs. Lud-

wig and Mr. Roush ? A. Not that I recall.
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Q. When was your next contact with employees

of Trimfit?

A. We scheduled a meeting for about January

21, 1951, in the American Legion Hall in Anaheim

for the Trimfit employees. We met several of them

there.

Trial Examiner Myers: Is that a Sunday night?

The Witness: On a Sunday morning, I think it

was a Sunday morning.

Q. (By Mr. O'Brien) : How were the employees

notified of this meeting at the American Legion

Hall?

A. I don't just recall whether it was by cards

or whether it was by those employees at Trimfit

that we had talked about.

Q. Now, did you attend the meeting at the

American Legion Hall? A. Yes.

Q. Were cards signed at that meeting ?

A. Yes. [77]

Q. Were some cards signed in your presence ?

A. Yes.

Q. And were some cards signed after the meet-

ing?

A. Well, I believe all the people that were there

signed cards that day, to the best of my knowledge.

Mr. Ashton: May I have that answer read?

Trial Examiner Myers : Will the reporter please

read the answer?

(Answer read.)
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Q. (By Mr. O'Brien): How did you receive

notice that the plant was shut down?

A. I came home from work on about January

22, 1951, and that afternoon several of the mem-

bers, people employed at Trimfit, asked me if I

knew what happened.

Q. What was reported to you ?

Mr. Ashton: Just a minute. I object to that as

being hearsay.

Q. (By Mr. O 'Brien) : What did you do 1

A. What was reported to me?

Trial Examiner Myers: No. What did you do

after you had the phone calls and communications?

The Witness: We scheduled another meeting

with them for the middle of that week and met with

the employees around the 24th or the 25th, or about

the 24th or 25th of January, I should say. [78]

Q. (By Mr. O'Brien): At any of these meet-

ings were temporary officers elected, do you recall?

A. I believe at that meeting, yes.

Q. The one on the 24th or 25th?

A. Yes, I believe so.

Q. As far as you can remember? A. Yes.

Q. Who were the officers?

A. The secretary, I believe, was Sylvia Bird.

Mr. Ashton: How do you spell that?

The Witness: I think it is B-i-r-d. I am not

positive. And Lester Landers was the temporary

chairman.

Trial Examiner Myers : Is that S-a-n-d-e-r-s ?
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The Witness: No, L-a-n-d-e-r-s.

Q. (By Mr. O'Brien) : Do you recall a confer-

ence in the Board's office at which Mr. Gitelson, Mr.

Kramer and Mr. Steinfeld were present?

A. I do.

Q. What is your recollection of what took place

at that conference?

A. I was representing the union, and I asked

Mr. Gitelson that we had a substantial number of

employees signed and that we were requiring recog-

nition of the union.

Mr. Gitelson, I believe, said that Trimfit had no

employees.

Trial Examiner Myers : What do you mean, you

believe [79] that was what Mr. Gitelson said?

The Witness: He said he had no employees,

Kramer Bros.

Trial Examiner Myers: Kramer Bros, or Trim-

fit?

The Witness: Kramer Bros, or Trimfit.

Q. (By Mr. O'Brien) : What else was said?

A. It was a very short meeting. That was about

the extent of the meeting and I was instructed to

withdraw our petition for an election.

Q. Did you at that time have authorization for

membership cards? A. I don't recall.

Q. Had you given authorization for membership

cards to Mr. Steinfeld before that?

A. No, I had not.

Trial Examiner Myers: Did you give them to
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anybody connected with the Regional Office of the

Board?

The Witness: Yes, Mr. Stout.

Trial Examiner Myers: Frank Stout?

The Witness: I don't recall his first name.

Q. (By Mr. O'Brien): Was that when you

signed the petition for election?

A. A petition for an election, yes.

Mr. O'Brien: Will the reporter please mark

this document for identification? [80]

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 5

for identification.)

Q. (By Mr. O'Brien): I show you General

Counsel's Exhibit No. 5 for identification and ask

if that is your signature ? A. Yes.

Q. And it bears a date filed January 26, 1951.

Did you leave cards with Mr. Stout on that oc-

casion?

A. I gave Mr. Stout the cards and he got a secre-

tary, whoever it was, to type out the names, and he

gave me the cards back to take with me.

Q. Are these the cards which you handed to Mr.

Stout?

A. To the best of my knowledge, yes.

Mr. O'Brien: Mr. Examiner, I have here some

30 applications for membership cards in the Amer-

ican Federation of Hosiery Workers and Mr. Ash-

ton, at my request, has brought to the hearing room

the original applications for employment of all em-
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ployees during the period when these cards were

signed.

I am making a suggestion, which I have found

very helpful in other cases, that I would like to

have Mr. Ashton examine these cards and if they

have any doubt about the authenticity, I can

arrange to bring in original evidence that the sig-

nature is that of the owner and the person who

witnessed the signature. Otherwise, I would like

to offer these cards in bulk. [81]

* * *

Q. (By Mr. Goldenberg) Mr. Damm, I should

like to ask you a few more questions, one of which

will pertain to the [86] matter of a meeting at the

office of Mr. Max Steinfeld. Do you recall this meet-

ing which you referred to yesterday?

A. Yes. Mr. Gitelson, Mr. Kramer and myself

were present.

Q. Yes, that is the meeting I have in mind and

that was you, Mr. Steinfeld, Mr. Kramer and Mr.

Gitelson. Is that all you can recall? A. Yes.

Q. At that time did you have occasion to address

any remarks to Mr. Kramer or Mr. Gitelson on be-

half of the union? A. Stating

Q. First, tell us whether you did or did not.

A. Yes.

Q. Do you recall specifically whether or not you

discussed the matter of whether a majority of the

employees had designated a desire or intention to

be represented by the American Federation of

Hosiery Workers? A. Yes, I did.
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Q. Tell us what you said, if anything, at that

time.

A. I told Mr. Kramer or Mr. Gitelson, I don't

recall which one, that we had a substantial major-

ity of the Trimfit employees that had signed union

cards; that these employees were asking for union

recognition.

Q. And did you, on behalf of the union, make a

demand for union recognition ?

Mr. Ashton : That is leading and suggestive. [87]

Trial Examiner Myers: Sustained.

Q. (By Mr. Goldenberg) : Will you tell us what

you said in addition to what you have testified, if

anything ?

A. I asked Mr. Kramer or Mr. Gitelson if they

were willing to recognize the union as the bargain-

ing agent for those employees.

Q. And what, if anything, was said to you?

A. Mr. Gitelson or Mr. Kramer said Trimfit

had no more employees, outside of probably one or

two.

Q. Will you tell us what you recall in reference

to the union cards, in so far as it pertains to the

meeting at the time in Mr. Steinfeld's office?

Mr. Ashton : Do you mean by that what was said

about the cards'?

Mr. Goldenberg: I mean, one, what was said;

two, I would like to know if the cards were there,

and if so, who brought them.

The Witness: I don't recall about the cards.

Mr. Goldenberg: That is all.



1 62 National Labor Relations Board

(Testimony of Anthony J. Damm.)
Trial Examiner Myers: Mr. Ashton, do you

have any cross-examination?

Mr. Ashton: Yes, I do have.

Cross-Examination

By Mr. Ashton:

Q. Now, you have told us on direct examination,

Mr. Damm, that your first contact with any of [88]

the employees of Trimfit was with Mr. James Lud-

wig. Pursuant to that contact, you and the com-

mittee went to the home of Mr. Ludwig in Anaheim.

Is that correct?

A. Yes. There was also a committee when we
went out there on the 7th.

Q. I am talking about the first time.

A. Yes.

Q. Did that committee consist of employees of

Trimfit? A. No, it did not.

Q. That was a committee from the union?

A. That is right.

Q. When was that meeting in Anaheim at Mr.

Ludwig 's home? A. On December 7, 1950.

Q. Now, in placing that date, did you make

any memo of it or anything of that sort?

A. No, I did not.

Q. You have told us that your first contact with

Mr. Ludwig was by reason of a letter. Do you have

that letter?

A. Yes, but I don't have it with me. There is a

letter, a copy of it.
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Q. There is a copy of it ? A. Yes.

Q. Where?

A. I don't know where it is. There was a copy

of it, I should say. [89]

Mr. Goldenberg: Excuse me, Mr. Ashton. Will

you kindly tell me what letter you are referring to ?

Mr. Ashton: Mr. Damm testified that he con-

tacted Mr. Ludwig by reason of a letter. I believe

he said that the letter was from Mr. Ludwig. Was
that correct?

The Witness: The letter was to Mr. Ludwig
from me.

Trial Examiner Myers: Which letter are you

referring to?

Mr. Goldenberg: Mr. Ashton, perhaps I can re-

fresh your recollection. I believe Mr. Damm testi-

fied yesterday that he contacted Mr. Ludwig pur-

suant to a suggestion from Alexander McKeown,
president of the American Federation of Hosiery

Workers.

Mr. Ashton: That may be true, but it was by

reason of a letter.

Mr. Goldenberg: Yes, I believe he further testi-

fied that he did, in turn, send a letter.

Trial Examiner Myers: Let's not go through

what he testified and what he didn't. What do you
want, Mr. Ashton?

Mr. Goldenberg: There is another letter, too.

Perhaps I can help you get them. [90]

Mr. Ashton : Just a minute. Your testimony was
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a little confusing. You stated that you received a

letter from the union dated December the 13th,

1950, and then went ahead and told us about a meet-

ing on December the 7th.

The Witness : Could I clarify that ?

Trial Examiner Myers: Go ahead.

The Witness: I received a letter on or about

November the 13th, or dated November the 13th.

Q. (By Mr. Ashton) : From the union?

A. From President Alexander McKeown.

Q. And that letter, in effect, told you to contact

Mr. Ludwig? A. Yes.

Q. Do you have that letter ?

A. I wouldn't know whether I have that or not.

Q. Now, your counsel has shown me a letter

dated November the 13th. Was there another letter

after that, either to or from you which concerned

Mr. Ludwig?

A. I wrote Mr. Ludwig a letter dated about

November 25th asking him when it would be agree-

able for me to see him or contact him.

Q. Did you receive a letter in answer to that?

A. I don't recall whether it was a letter or a

telephone call, to the best of my knowledge.

Q. Pursuant to that exchange of letters, you had

a meeting [91] in Anaheim on or about December

7, 1950, is that right?

A. That was at Mr. Ludwig 's home.

Q. Now, as I understand your testimony, the

next contact you had was pursuant to a letter dated

December the 13th.
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A. About December the 13th, yes.

Q. 1950? A. Yes.

Q. And then, pursuant to that letter, you and a

committee again went to Anaheim and saw Mr.

Ludwig and Mr. Roush? A. Yes.

Q. Where did you have the meeting ?

A. We had the meeting at or in front of their

homes.

Trial Examiner Myers: Whose homes'?

The Witness: Mr. Ludwig 's and Mr. Roush's,

in Norwalk.

Q. (By Mr. Ashton) : Do they live together?

A. One lived in Anaheim and one in Norwalk.

Trial Examiner Myers: Do you mean the com-

mittee first went to Ludwig 's house?

The Witness: Yes.

Trial Examiner Myers: And you and the com-

mittee then went to Roush's?

The Witness : Yes, in Norwalk.

Trial Examiner Myers: Did Mr. Ludwig go to

Mr. Roush's house?

The Witness : No, he did not. [92]

Q. (By Mr. Ashton) : Now, you kept in touch

with the situation at Trimfit, in so far as the em-

ployees were concerned after the plant reopened,

did you not? A. Yes, after it closed.

Q. And after it reopened? A. Yes.

Q. And as I recall, you testified on direct exami-

nation that the temporary chairman—or, at least, a

temporary chairman was appointed on January 24th
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or 25th—that that temporary chairman was Lester

Landers, is that correct? A. Yes. [93]

* * *

Q. Now, Mr. Damm, I am going to direct the

next series of questions to the meeting that you had

at the Labor Board when Mr. Steinfeld, Mr. Gitel-

son, Mr. Kramer and yourself were present. You
recall that meeting, of course? A. Yes.

Q. That is the one you testified to this morning

and yesterday? A. Yes.

Q. Now, in that meeting, is it not a fact that Mr.

Gitelson told you and Mr. Steinfeld that the com-

pany would stipulate to an election? [95]

A. I don't recall.

Trial Examiner Myers: What do you mean you

don't recall?

The Witness: I don't remember anything being

said about stipulating to an election.

Q. (By Mr. Ashton) : Then Did Mr. Gitelson

go ahead and state to you and Mr. Steinfeld that

at that time the company's plant was shut down;

that there were only two or three employees there

at that time, and he thought it would be best for

you to wait until the plant reopened and had a full

complement of employees. Then to file your petition

for an election and that the company would stipu-

late to the holding of an election if you had any

substantial number of employees signed up. Do you

recall that? A. I recall part of it.

Q. What do you recall ?
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A. I recall he said the plant was shut down and

that he had one or two or possibly three employees.

That is all I recall.

Q. Then don't you recall that Mr. Steinfeld said

to you that it was not the policy of the Board to

hold an election for so few employees, and sug-

gested to you that it was best to withdraw the peti-

tion for an election to be refiled after the plant

had reopened and had its full complement of em-

ployees ?

A. I recall that Mr. Steinfeld recommended that

we withdraw our petition. As to the other, I don't

recall.

Trial Examiner Myers : Did he say that or didn't

he? [96]

The Witness : Well, he did say it as far as with-

drawing the petition, yes.

Trial Examiner Myers : Did he say the other ?

The Witness: I don't recall whether he made

any more comments on it or not.

Q. (By Mr. Ashton) : You don't recall him

saying that you should refile it after the plant re-

opened? A. No, I don't.

Q. And don't you recall that the plant was about

to reopen, but that it would not be on a full scale

and that it would be some days or weeks before it

was completely reopened and all of the employees

rehired? And suggested that you withdraw your

petition and refile it when everybody was back to

work?
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A. My recollection is that at that meeting there

wasn't that much said.

Q. Now, do you recall that in the same conversa-

tion Mr. Steinfeld asked you, when you were dis-

cussing the question of whether or not to withdraw

the petition, whether or not you or the union

claimed there were any unfair labor practices in-

volved in the matter?

A. I don't recall that either.

Q. And you don't recall that in answer to that

question you said, no, that there were no unfair

labor practices involved %

A. I don't recall that, no.

Trial Examiner Myers: Did you say that or

didn't you [97] say it? When you say you don't

recall, it means nothing to me. I want something

definite.

The Witness : How can I say if I did or I didn't

when I don't remember the conversation.

Trial Examiner Myers: Did you say it?

The Witness: I don't remember whether I said

it or not. I really don't remember.

Q. (By Mr. Ashton) : You may have said it?

A. I wouldn't say I did and I wouldn't say I

didn't, because I don't know.

Q. Here is another one: Do you recall that in

that same conversation a discussion came up about

Mr. Mittman, and Mr. Gitelson asked you, in words

or substance, if you claimed that Emil Mittman was

anti-union? Do you recall Mr. Gitelson asking you

that question?
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A. I remember him asking me if I knew him.

Q. Didn't he ask you if you claimed or con-

tended, in words or substance, if Mr. Mittman was

anti-union, and don't you recall in answer to that

question that you said, "No, I know he isn't, be-

cause Mittman told me he would prefer to have a

union shop '

' ? Do you recall that all in front of Mr.

Steinfeld?

A. I don't recall Mr. Gitelson putting it that

way.

Q. All right. How did he put it?

A. I believe he asked me if I knew him and I

said yes. Mittman told me himself at one [98]

time

Q. Just what you told Mr. Gitelson.

A. That is what I told Mr. Gitelson; that he

was in favor of a union, but that was before he went

to Anaheim.

Q. In other words, the answer you gave to Mr.

Gitelson was in answer to his question as to whether

or not you claimed Mr. Mittman was anti-union,

wasn't it?

A. That question I don't recall at the Labor

Board meeting.

Q. Weren't you making that statement about

what Mr. Mittman told you to confirm to Mr. Gitel-

son your belief that Mr. Mittman was not anti-

union? Isn't that the reason for it? You are shaking

your head. Do you mean no ?

A. I don't recall anything about anti-union at

that meeting.
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Q. What was it that brought forth this state-

ment on your part? A. I don't recall.

Q. The statement to the effect that Mr. Mittman

told you that he was in favor of the union?

A. That was before he went to Anaheim. He
was still superintendent at Mission Hosiery.

Trial Examiner Myers : What Mr. Ashton wants

to know is how you happened to make that remark.

What prompted you to make that remark ?

The Witness: I don't recall just what prompted

me.

Q. (By Mr. Ashton) : Now, yesterday when you

were examined by Mr. O'Brien, you told us that in

this meeting at the Labor [99] Board that you said,

in words or in substance, to Mr. Gitelson, that

the union had a substantial number of employees

signed up and that you wanted recognition of the

union.

Today, in response to a question by Mr. Golden-

berg, you changed that to state that you told Mr.

Kramer or Mr. Gitelson that the union had a sub-

stantial majority of employees at Trimfit who had

signed cards.

Now, which did you say? That you had a sub-

stantial number or a majority?

A. I meant a substantial majority.

Q. When you talked with Mr. Gitelson or when

you testified yesterday?

A. I believe when I talked with Mr. Gitelson I

said a substantial majority.

Q. But you are not sure ?
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A. I believe that is what I said.

Q. Then can you explain to us why, when you

were asked a question yesterday about the matter,

you told us in the first instance a substantial num-

ber?

A. I meant a substantial majority. I use that

word frequently to mean above the average.

Q. You mean when you use the words " substan-

tial majority" in excess of 50 per cent?

A. That is correct.

Q. But when you say " substantial number" you

are talking [100] about something less than 50 per

cent, isn't that true? A. No, I was not.

Trial Examiner Myers: Both expressions mean

the same to you?

The Witness: To me they do. I use them fre-

quently, a substantial number or a substantial ma-

jority.

Q. (By Mr. Ashton) : Isn't it true, Mr. Damm,
that you never stated to Mr. Kramer, Mr. Steinfeld

or Mr. Gitelson, that the union had a majority of

employees of Trimfit signed up?

A. Would you please repeat that?

Trial Examiner Myers : Will the reporter please

read the question?

(Question read.)

The Witness : Yes, I would say I did.

Q. (By Mr. Ashton) : Don't you recall that in

that conversation Mr. Gitelson asked you that direct
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question: Does your union have a majority of em-

ployees of Trimfit signed up?

To which your answer was : We have a substantial

number.

A. A substantial number and substantial ma-

jority, to me, is the same thing. I use those words,

as I said before, to consider above 50 per cent or

better.

Q. Don't you recall that Mr. Gitelson said to

you, "If you only have 30 per cent you are entitled

to file a petition for an election, so withdraw this

petition now and then after we are completely re-

opened, file again. If you have 30 per cent, we [101]

will stipulate to the election"? A. I do not.

Q. Did Mr. Gitelson say to you, in words or in

substance, that if you would withdraw your petition

and then refile after the plant was reopened, "even

if you have a substantial number, not a majority,

or not 30 per cent, that we will still stipulate to an

election"?

A. To the best of my knowledge, I don't recall

that he did.

Q. You don't recall it? A. No.

Q. But he may have said something along those

lines? A. Not that I remember. [102]
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JAMES R. LUDWIG
a witness called on behalf of General Counsel, being

first duly sworn, was examined and testified as

follows

:

Direct Examination

* * *

By Mr. O'Brien:

Q. Mr. Ludwig, where did you learn the knitters

trade f

A. Berkshire Knitting Mills, Reading, Pennsyl-

vania.

Q. Did you serve an apprenticeship?

A. Yes.

Q. How long was the apprenticeship?

A. Four and one-half years.

Q. And when did you become a journeyman

knitter? [105] A. In 1935.

Q. Have you worked continuously at your trade

since that time?

A. I was away from it a little while. I worked

on the railroad for about two years"and I was in the

service during World War II. I went back to it

when I came out of the service.

Q. What type of knitting machines do you work

on?

A. I have run every knitting machine that has

ever been manufactured.

Q. Before coming to California, had you worked

on 32 section, 60 gauge, Kalio? A. Yes.

Mr. Ashton: Just a minute. The question is

leading and suggestive.

Trial Examiner Myers: Ask him what kind of
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machines lie has worked on and let him describe

them. First exhaust his recollection.

The Witness : Do you want me to begin from the

beginning ?

Trial Examiner Myers: Mr. O'Brien will ask

you the question.

Q. (By Mr. O'Brien): Aside from your ex-

perience as a knitter, what other training or ex-

perience had you had in the knitting industry?

A. While I was learning the trade and before I

learned it I attended the Wyomissing Polytech

School. That is in Wyomissing,Pennsylvania. I also

did some work for the Textile [106] Machine Works,

and I went to school while I was learning the trade,

on and off for about two years. That is the school

I described in Wyomissing.

Q. What did you study at Wyomissing?

A. That was a course in erecting full fashioned

knitting machines which I never completed. Knit-

ters were making pretty good money at that time

and I figured I wanted to learn knitting and I went

and learned knitting.

Q. How long did your studies continue?

A. In school?

Q. Yes.

A. Altogether it would have been about one thou-

sand hours, altogether.

Q. When did you first start to work for the

Trimfit of California?

A. In July sometime of 1950. I would say any-

where around the middle of the month or towards

the first of the month.
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Q. Who hired you? A. Mr. Mittman.

Q. At the time you were hired, were any knitting

machines in operation ? A. No, there was not.

Q. Tell us what you recall of your employment

interview ?

A. I had worked at the Redlands Hosiery Mill

and I had come down every now and then to see

Mr. Mittman and ask him about a [107] job. In

fact, before I even came to California I wrote him

a letter from Pennsylvania and he returned my
letter and told me to stop and see him. That was

prior to coming to California.

Trial Examiner Myers: What do you mean he

returned your letter?

The Witness : He wrote me a return.

Trial Examiner Myers: He acknowledged re-

ceipt of your letter?

The Witness : Yes, he did, and that was the first

place I stopped. That is, at his own hosiery mill

and that was in the middle of October, 1949. [108]

* * *

Q. I want you to tell us what your interview

with him was in the Trimfit Mill.

A. I came down there and he told me previously

that there was going to be a new hosiery mill start-

ing up in Anaheim and he told me where the build-

ing was located and told me—and I went over to

look at it and when I went over there the carpenters

were busy just remodeling the building and to get

it ready for knitting machines. I don't know what

was in there before, but I heard there was a mattress

factory in there before
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Trial Examiner Myers: Mr. Ludwig, Mr.

O'Brien wants you to tell about the time you were

put to work by Trimfit in August; when you first

spoke to Mr. Mittman about a job.

The Witness: Well, he put me to work cleaning

the machinery.

Trial Examiner Myers : What was the first con-

versation you had with him when you first were

hired by Trimfit?

The Witness : He asked me whether I wanted to

come to work and clean the first machine, and I

think I arrived that day. That conversation took

place a couple of days right after the [109] first

machine was delivered to the Trimfit Hosiery Com-

pany. I said, "Yes."

Q. (By Mr. O'Brien) : Was there any talk

about what you would be paid 1

A. Yes. He paid me $1.00 an hour.

Q. Was there any talk about what your duties

would be after the machine got in operation?

A. I asked him if he was going to be in charge

of the mill and he says he didn't know yet who

was going to be in charge of the mill. He wasn't

sure who was going to be in charge, but he said

"You can go to work keeping the machine," and so

I did it. I started in and I came down—I think that

was on a Friday and I went home over the week end

to San Bernardino and I came down and started

Monday cleaning the machine.

Q. Who did you work with cleaning the ma-

chine ?
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A. First of all, Mr. Driess who was the erector

at the time, wasn't quite finished erecting the ma-

chine in the Anaheim Hosiery Mill, and in the mean-

time Mr. Hammerman and Mr. Harold Snyder, who

was also erector helpers, came up there about three

days after I started to clean the machine, and he

started to level and, naturally, lay out his tools and

get ready for erection.

Q. When you started to work cleaning the ma-

chine, was there any other employee in the mill'?

A. There was not.

Trial Examiner Myers: Do you mean an em-

ployee of Trimfit? [110]

Q. (By Mr. O'Brien) : Any employee of Trim-

fit and was there any employee of Karl Lieber-

knecht there the day you started cleaning the ma-

chine ?

A. No, not the day I started cleaning the ma-

chine.

Q. You received your instructions from whom?
A. I received the instructions from Mr. Mitt-

man.

Q. How soon was it that Mr. Snyder came to the

Trimfit Mill?

A. About three or four days after I started to

clean the machines.

Q. Did you work with Mr. Snyder?

A. Yes, I helped him clean. He showed me what
parts he wanted cleaned first, like the center rack

in the process of erection so I wouldn't hold up the

production of erection. He showed me what he
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wanted cleaned first so they could get right to work.

Mr. Driess didn't come in until about a week later,

until after Mr. Snyder was there first.

Q. After Mr. Driess came, did your duties

change ?

A. Yes, they did. I was just about finished but

he kept me on and I was helping Harold level the

machine and Mr. Snyder leveled back and front and

also I helped him put in the center rack and put a

lot of parts on. I made all the hooks for the slop

troughs in the back and set those up and the nylon

bobbin hangers and everything else. He had rods

made and holes drilled in them and they weren't set

right and he had to do some of it over, again. [Ill]

Q. Is this the first machine you were working

on? A. Yes.

Q. And who gave you your instructions and

what work you should do?

A. Mostly, at that time Mr. Driess told me what

he wanted done around there.

Q. Who made the first test run on machine num-

ber one?

A. Do you mean erector, or knitter, or

Q. The first stocking knit on the machine?

A. The first stockings knit on the machine are

for testing, when the machines are delivered, they

are full of grease back of the sinkers and the only

way you can get it out is to run material on it.

You have to waste some nylon to run that material

out to get all of the grease out of the machine. That

is what they call breaking in a machine. It also
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settles a little and they are able to tell whether it is

level or not. They run that off and I would say

Mr. Driess sketched the changes and they copied

—

they had a stocking there, if I have not forgotten,

from Nolde and Hurst back in Womplesdorf , Penn-

sylvania. They wanted to get an idea of what a

mitre heel is like. A mitre heel is new as far as

industry is concerned.

Mr. Ashton: I don't want to interrupt, but I

want to know who ran the first test.

Trial Examiner Myers: Who ran the first test?

The Witness: That was Mr. Driess. [112]

Q. (By Mr. O'Brien) : Did he show you how to

operate the machine? A. No, he did not.

Q. Did you watch him when he was running it?

A. Naturally, yes.

Q. Who was the first knitter to actually produce

stockings on the machine?

A. Mr. Dennis Fitzpatrick.

Q. Do you know about when he started to work ?

A. I would say he started about August some-

time of 1950, to the best of my recollection.

Trial Examiner Myers: How long after you

started erecting and cleaning did he start running

it?

The Witness: Mr. Fitzpatrick?

Trial Examiner Myers: Yes.

The Witness: I would say that machine was in

the process of erecting between six and seven weeks,

the first machine from the delivery date until actual

production started.
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Trial Examiner Myers: Do you mean six or

seven weeks after Fitzpatrick started?

The Witness: No, six or seven weeks, approxi-

mately, after I started.

Trial Examiner Myers: You said you started in

August.

The Witness: No, July.

Q. (By Mr. O'Brien): Who was the second

knitter to work on [113] the first machine ?

A. Mr. James Hubbard.

Q. Who was the third? A. I was.

Q. Approximately when did you start knitting

on machine number one?

A. I would say about two weeks after it started

into production.

Q. That would be about two weeks after Fitz-

patrick was hired? A. That is correct.

Q. Did you continue to work on that machine

until the layoff in January? A. I did.

Q. Which shift did you work?

A. Well, we started out working three shifts

alternating from six to two, two to ten and ten to

six, six days a week including Saturdays, which

made it forty-eight hours a week.

We alternated every week for a while until Den-

nis asked the other two knitters on the machine

whether they wouldn't agree to let him work the

ten to six shift all the time. We agreed and it was

an agreement between the three of us. We said we

didn't mind. Mr. Reynolds, who was the other knit-

ter—Mr. Hubbard having gone over to the number
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two machine—sometimes he was there and some-

times he wasn't there. Mr. Reynolds was hired

then and he was on the machine at this time. I

am [114] speaking of now, and we worked six to

two and two to ten between Mr. Reynolds and my-

self. We alternated between us and Dennis stayed

on the third shift.

Q. At the time of the shutdown, how many ma-

chines were in operation?

A. At the time of the shutdown, three machines

were in operation and the fourth was in the process

of erection.

Q. At the time of the shutdown, who were the

knitters on the first machine?

A. There was Dennis, myself and Mr. Reynolds.

Q. Paul Reynolds 1 A. Yes.

Q. On the second machine?

A. Lester Landers, Bud Koons and—you will

have to let me think a little—Mr. Hubbard.

Q. On the third machine?

A. Lige Dodson, Mr. Kinney, and—I know who
it was now but I can't think of his name. Let me
go over it from the beginning. I just can't think of

it. There are too many names to remember.

Q. Was it Orville Van Hee?

A. No, it was Murphy. I just talked to the man.

Q. Did you run into any difficulty with the

operation of machine number one?

A. Do you mean on my part or on the part of

the machine or [115] what?
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Q. Was there any trouble at all with the ma-

chine ?

A. Oh, sure. All new machines they have trou-

ble with. It takes a little time for them to settle.

It makes a difference if you have oil on them and

there are screws which come loose and it takes a

long time for a machine to settle. It is just like a

house, when you build it, it takes awhile for it to

settle.

Q. What was the first difficulty that you ran into

in the course of your operation of machine number

one?

A. In the course of my particular operation?

Q. Yes, that you, individually, observed?

A. Well, the air conditioning was off half of the

time.

Mr. Ashton: Just a minute. Are we going to

talk about air conditioning or machine number one ?

Q. (By Mr. O'Brien): I want to know what

effect you observed on the machine then, if you

can, tell us what the cause was. But first, give us

the effect.

A. Do you mean as far as running it?

Q. As far as the operation of the machine was

concerned.

A. There are a lot of bugs to run out, especially

on a new process of the mitre heel. We had a lot

of menders and we were getting press offs. Some of

the heads were set right in the beginning but

through settling and running they got off and there
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was one hundred and one things that can knock

them [116] off.

Q. All I want you to do is tell me one and, if

possible, the first one.

A. I can 't answer because there would be a num-

ber of machines doing the same thing. A number

of different things having the same effect at the

same time on the same knitting machine.

Q. You said you had some trouble with menders.

Now, what caused the stockings to be a mender?

A. Maybe somtimes

Mr. Ashton: We will object.

Trial Examiner Myers: Don't use the word
"maybe."

The Witness: Well, the points—there is picot

points and on mitre heels there are mitre heel

knives and sometimes they weren't just working

properly on the machine. They may have not been

set right from the very beginning and, of course,

that made a mender. Then we had to call the fixer

to have it fixed and sometimes it didn't get fixed

right the first time and it made a mender.

There were a lot of cuts on three sections, parti-

cularly, that I know of. On Sections 9, 10, and 11

on the number one knitting machine made a lot of

cuts, and, of course, we used to make a lot of rags,

but we were told to do that. We cut the stockings

off and they told us to keep on running them that

way. It was wasting the material, but they made us

do it. [117]
* * *

Q. (By Mr. O'Brien): Mr. Ludwig, I think
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make it go together, the opposite of contract.

Trial Examiner Myers: Do you mean expand?

The Witness: Yes, that is what I want.

Q. (By Mr. O'Brien) : What effect would that

have on the [118] stockings?

A. It would set it closer together. The points,

needles, sinkers, dividers, and knocking overs, they

have to be set at a certain space. Between each

needle there is a sinker and a divider and there has

to be a certain amount of space in there to have

(Testimony of James R. Ludwig.)

you said something about having difficulty with the

picot points.

A. Well, naturally, the reason for that was be-

cause of the difference in temperature. That is what

knocks off picot points as far as the whole bar is

concerned.

Q. Does the knitting room have to be made at

constant temperature?

A. It daren't vary too much either in humidity

or temperature.

Q. The temperature has to range between what

figures ?

A. Between 78 and 80 or 81. That is the tem-

perature. In humidity it is between 45 and 55.

Q. What is the effect if the temperature goes up

ten degrees?

A. Do you mean above in Fahrenheit, do you

mean warmer?

Trial Examinerm Myers: Yes, it gets hotter.

The Witness : Well, if it would get hotter natu-

rally, let's see—cold would contract and heat would
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the needle thread. If there isn't, one needle will be

too close to the other part of the machine.

Q. All right. In this 60 gauge machine, how

many needles are there through an inch, approxi-

mately ?

A. There are 60 needles to an inch and one-half.

Q. So that would be forty needles to an inch.

A. Just about.

Q. What appears between each needle?

A. A sinker and divider.

Q. Are there as many sinkers as there are

needles f A. No.

Q. Half as many?

A. Just about. It depends on what started first,

the sinker or the divider.

Q. I mean in the assembly of the machine.

A. That is right.

Q. So in one inch there would be forty needles,

twenty sinkers and 20 dividers, is that right?

A. That is right. It may vary a little here and

there. I mean on the ends of the section where

they first started, it [119] depends on what type

of machine.

Q. What are the picot points ?

A. That is a device to hold the needle heads

down, that is, it closes the head so it will transfer

the stitch.

Q. So there would be 40 picot points to an inch ?

A. That is right. It depends on what kind of

picot you are making and whether or not you are

making lace work or what.
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Q. What was it at Trimfit?

A. Standard picot that takes the open work

under the welt of the stocking. Picot is made into

the welt. It is a center line and at the same time it

is made so it can be folded, the welt folded for

reinforcement.

Q. When did you first experience difficulty with

air conditioning ?

A. Practically from the very first day I started

to operate the machine.

Q. What other difficulties did you observe 1

A. Like I told you before, we had menders. A
lot of knives weren't just set right on the mitre

heel. There may have been a few cams here and

there that weren't just exactly right and during

erection is when they tighten them up and with a

lot of running and breaking and being brand new,

they have a tendency to loosen up. All that will

create havoc on a knitting machine. It doesn't take

very much. [120]
* * *

The Witness: Four or five weeks after the first

initial sample set was run off: the machine after

erection it started to run pretty good.

Q. (By Mr. O'Brien): After the machine was

broken in was there any further difficulty with it I

A. Yes, every now and then we had some diffi-

culty.

Q. Can you name any of those ?

A. Well, a lot of times the air conditioning, like

we went over before, we had a lot of trouble with
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that. Sometimes, we had nine, ten and eleven sec-

tions cutting because one of the cams was set too

close to one of the—I don't know whether it was

a knocking over, but it was something in the cam-

shaft, in the motion of the machine. It was hitting

on the end of the knots and holding it off the press

enough to make cuts. We played around with that

for—I don't know how long, but a few weeks until

finally we got it all ironed out.

Q. You say, "We."
A. Well, I am including the knitters. We tried

to find out what was wrong and Mr. Driess tried to

find out and everybody around there. Mr. Mittman

looked at it and all the knitters, everybody, and

still didn't get fixed until finally Dennis, Mr. Fitz-

patrick, he saw what was wrong, and I didn't see

it myself. Mr. Fitzpatrick called Karl's attention

to it. The first time he called Karl's attention to it,

he didn't think that was the trouble, but it was finally

proven that that was what was doing [122] it.

Trial Examiner Myers: Karl Driess?

The Witness: Yes.

Q. (By Mr. O'Brien) : There are 32 sections

on that machine? A. That is right.

Q. Each section knits one stocking?

A. That is right.

Q. Each section has a number?

A. That is right.

Q. The difficulty with cutting was experienced

on the 9, 10 and 11 sections ? A. That is right.

Q. When you had that difficulty did you call it

to the attention of Mr. Driess?
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A. Oh, yes. He was in there all day, sometimes

a full eight hours and maybe more hours; practi-

cally all the time.

Q. Did he give you any instructions as to what

you should do?

A. Yes, he did. He said every time it pressed

off that we should thread up the machine again and

run it even though it was waste to run it, he was

under the impression that what was wrong was that

it was dirty and if we would run this waste and

keep wasting the material it would finally go away

by itself. That was the impression I got.

Q. That is what Mr. Driess told you?

A. Oh, yes. [123]

Q. Did Mr. Driess make any adjustments on the

machine in an effort to correct it?

A. He made a lot of adjustments but it didn't

correct anything.

Q. What adjustments did he make?

A. That I can't tell. I didn't see lots of the

things. I was counting out my work, etc.

Q. Did he make any adjustments while you were

at the machine?

A. Yes, he set the needle bars and he set the

jacks and a number of things on the press and

things of that sort to keep it from cutting.

Q. But it continued to cut? A. Yes, it did.

Q. What do you mean by press off, what is that ?

A. That is a stocking that has something wrong

and the thread cuts over. There is too much tension

or there is a sharp needle, or there is something
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wrong like a defect in the bobbin and there is one

hundred and one things like that.

Q. There is an automatic safety on that machine

that stops it from knitting?

A. Oh, no. When there is no more thread, there

is no more knitting.

Trial Examiner Myers: Where did they get the

expression, " Press off"?

The Witness : I take it it is an expression in the

trade [124] that has been going down through the

years. Usually, when a stocking might fall on the

floor, I guess there is where they got the name,

" Press off."

Q. (By Mr. O'Brien) : Just before we recessed

last time, you said, "They made us make lots of

waste." Who were "they"?

A. Well, Mr. Driess in particular.

Q. Specifically, what did Mr. Driess say to you ?

A. He said—that we also used to say that we

couldn't quite understand wasting all that nylon, and

we used to say to him, "What are we going to do?

Cut if off, start it up again or what ? '

' He used to get

mad at us and he would say, "Let it run." I cut

it out myself and he came in the aisle and he told

me to put it back on and let it run.

Q. You have told us about the difficulty in cut-

ting with number 9, 10 and 11 heads. Was that in

connection with that ? A. That is right.

Trial Examiner Myers: Did anyone else besides

Mr. Driess tell you to let the machine run?
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The Witness: No, I don't think so. I believe Mr.

Driess was the only one in my case, particularly,

that told me to let it run. [125]

* * *

Q. Do you recall any other difficulty with the

number two machine?

A. Yes. What do you mean?

Q. I want you to fix the time, if you recall any

instance.

A. We were in production a couple of months,

both number one and number two machines. Mr.

Hubbard was my partner at that time. He was a

full fashioned knitter. He was on number two and

I was on number one and we worked together. We
made our [127] changes together and I helped a

little on his side and he helped a little on my ma-

chine. We worked together and I was standing out

counting work, and my machine was running and

something banged up. It made a noise other than

the noise familiar, as far as running the machine is

concerned. I looked around and I saw my machine

was running, so I knew right away it must have

been his. So I looked at it and I saw he was there.

Mr. Hubbard was up at the end where the tables

were and where the sound came from, and we started

to look around. His machine stopped automatically.

It has a safety device that when something goes out

of whack the machine stops.

By that time, Mr. Robson, he was in the vicinity,

he heard it, too, and he came running over, and he
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told James Hubbard, he said, " Don't start it up

until we find what is wrong. '

'

After the safety device goes on, if you press a

little thing you can turn it on again. You can take

it out of safety.

So we walked down to the other end

Trial Examiner Myers: Who?
The Witness: Mr. Hubbard. We walked down

to the other end of the machine, and he thought

maybe—I couldn't see anything wrong with it, and

he started it up again and it made a bigger noise

and it smashed the whole one section up. That was

between either the No. 1 or No. 2 sections on the

No. 2 [128] machine. I helped get that one fixed

up. Howard Robson and I stayed a little while after

work and put some new dividers and so forth in. It

didn't break too many needles, but it broke a lot

of knocking overs and dividers and bent a lot of

things up. We had to straighten them out.

Q. (By Mr. O'Brien): Do you have any idea

how many dividers were broken?

A. I didn't stop to count them. I couldn't give

you that. It was not too many. It was bad, but it

wasn't too bad. I have seen them a lot worse than

that.

Q. In your experience in the knitting mills, is

it uncommon for needles to be broken?

A. No. I have seen 3,000 to 5,000 broken all at

one time. Sometimes it was the knitter's fault and

sometimes it wasn't the knitter's fault. Sometimes
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it was the fault of the machine just through de-

fects, something that went haywire and broke.

Q. Did you have any needle breakages at Trim-

fit? A. Oh, yes.

Q. The first, time was when ?

A. The first time was because of the air condi-

tioning. I think it was the No. 7 head on the No. 1

machine. It was either the No. 7 or 9, and I was

relieving Dennis Fitzpatrick at the time on it. He
was a knitter and I came in and I was relieving

him, and he reported to me that the bar was off. I

looked at it and I didn't think it was off. It didn't

look [129] off to me.

We picoted, anyhow, and on the first two or three

sets it didn't do anything. I thought Dennis was

mistaken. Sometimes you are; you can't tell. About

the fourth or fifth set I broke about, I would say,

40 or 50 needles in that section. It was off.

When it went back off, it went on again. I think

it was loose and it just so happened that it loosened

up a little more to break those needles then. That

happened one time.

Q. On that occasion did you replace the needles %

A. Yes, I did.

Q. And did you make any adjustment on the

machine %

A. No, I didn't touch it myself. I don't know

what shift I was on any more; I can't remember.

I either reported it to the next knitter when the

fixer would be in, or I reported it to the fixer at

that time and had it fixed. I don't remember
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whether he was on at the time or whether he was

home.

Q. Did the knitters have any instructions as to

where they should make adjustments on the ma-

chines? A. They certainly did.

Q. What were the instructions?

A. Not to touch the machines. That was the

fixer's job. He was supposed to fix it.

Q. Is replacing needles part of whose job?

A. That is part of the knitter's job. Replacing

needles is [130] not making an adjustment. It is

not connected with the motion or time of the

machine. [131]
* * *

Q. I show you Exhibit C to the respondent's

Answer, and I ask you if you received a letter in

about that form.

A. That form is correct as far as the last line

is concerned. It may not have applied to me, the

date on the last line, because some of them came

back at a later date than others.

Q. Do you have the letter you received from

the company? A. I do.

Q. Do you have it with you? [132]

A. I think either you or Mr. Ertel may have it

in his possession.

Mr. O'Brien: Will the reporter mark this docu-

ment for identification?

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 7

for identification.)
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Q. (By Mr. O'Brien): I show you General

Counsel's Exhibit No. 7 for identification. Is that

the letter which you received?

A. That is the letter I received.

Q. Did you go to the mill on February 12, 1951 ?

A. Yes.

Q. Did you make an application for re-employ-

ment? A. Yes, I did.

Mr. O 'Brien : Mr. Ashton, do you have his appli-

cation handy?

Mr. Ashton: I will see.

Mr. O'Brien: I will offer General Counsel's Ex-

hibit No. 7 in evidence.

Trial Examiner Myers: Are there any objec-

tions ?

Mr. Ashton: No objection.

Mr. Goldenberg: No objection.

Trial Examiner Myers: There being no objec-

tion, the paper is received in evidence, and I will

ask the reporter to kindly mark it as General Coun-

sel's Exhibit No. 7. [133]

(The document heretofore marked General

Counsel's Exhibit No. 7 for identification was

received in evidence.)
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GENERAL COUNSEL'S EXHIBIT No. 7

Trimfit Hosiery

Kramer Bros., Inc.

1022 North Sabina

Anaheim, California

Showrooms

:

New York, Empire State Bldg.

Los Angeles, 811 South Los Angeles St.

2/7/51.

Mr. James R. Ludwig,

703 South Helena,

Anaheim, California.

Dear Mr. Ludwig:

You will recall that heretofore due to required

additions to and changes of our machinery and the

necessity to verify the causes of excessive wastage

in our manufacturing operations, wastage being in

excess of any commercially allowable percentage,

we were compelled to suspend manufacturing opera-

tion. The time required to accomplish the foregoing

being unknown you were discharged. The additions

to and changes of our machinery are practically

complete and we are certain that we have deter-

mined the causes of the excessive wastage; it was

not caused by or contributed to by the condition of

our machinery. We are therefore about to resume

manufacturing operations. If you are desirous of

being re-employed by us kindly file your application

for employment at our office. All re-employment
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will be based on ability. Inasmuch as manufactur-

ing operations will be progressively resumed, we
will employ according to our needs from time to

time to achieve the most efficient operations.

We will be taking applications Monday, Febru-

ary 12, 1951.

Very truly yours,

TRIMFIT OF CALIFORNIA,
/s/ EMIL MITTMAN.

Received in evidence November 20, 1951.

Q. (By Mr. O'Brien): I show you General

Counsel's Exhibit No. 8 for identification. You will

note that no date appears on that. Is that the ap-

plication which you filed after the shutdown?

A. Yes; I would say that is the one, as far as

I can remember. That is my printing on there; I

recognize my printing.

Q. Did you talk to anyone at the mill at the

time you filled out the application?

A. Yes; Miss Delores Mittman.

Q. Is that the daughter of Emil Mittman?

A. Yes, it is.

Q. What is her job?

A. I didn't understand you. [134]

Trial Examiner Myers: What is her job?

The Witness: At that time, that is the first I
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knew it, she was the office girl or the clerk in the

office.

Q. (By Mr. O'Brien): Did you see Mr. Mitt-

man that day? A. No, sir, I did not.

Q. Did you ask to see him?

A. Yes, and I was told he wasn't available, that

he wasn't in. I don't know any more, exactly.

Q. Did you see Mr. Burley?

A. No. Just a minute. Let me think. Yes, I did

see Mr. Burley, and I went and got my tools that

same day that I saw Mr. Burley. I didn't get my
own tools. I didn't go into the mill, as Mr. Burley

got them for me. I didn't leave the office of the

building. [135]
* * *

Q. (By Mr. O'Brien) : Did you say anything to

Miss Mittman when you filled out the application?

A. We had a conversation, but exactly what it

was—I asked her when she thought we would be

called back to work, and she said she didn't know.

I think that is as far as the conversation went.

Q. Were you ever called back to work?

A. No, sir, I was not.

Q. After filling out your application, did you

see Mr. Mittman again? A. Yes, I did.

Q. And when was that?

A. A few weeks after that, after getting my
tools. I heard from one of the other men
Mr. Ashton: We will object to that as being

hearsay.
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Trial Examiner Myers: Don't tell us what you

heard from somebody else.

Q. (By Mr. O'Brien): Where was this con-

versation ?

A. It took place on the hill leading into Brea.

I was driving up

Q. Now, I am talking about the conversation

with Mr. Mittman. [136]

A. In front of the hosiery mill, on the outside

of the hosiery mill.

Q. Was anyone else present besides Mr. Mitt-

man?
A. There was somebody there, and I just don't

know who it was. Sometimes I think it was Mr.

Murphy, but I am not quite sure any more.

Q. What was your conversation?

A. I said to him, I said, "You are running

again. Have you any idea when I will be called

back to work?"

And he said, "You are not coming back."

And I said, "Why?"
He told me it took him about three weeks to get

all of my bad needles out of the machine, and that

I was responsible for most of the bad work that

came off of the machine, and so on and so forth.

I thanked him and I didn't say anything, and

then I said, "How about my wife?"

And he said, "She is not coming back, either."

He said she was uncooperative or she wouldn't co-

operate; something to that effect, the same thing.
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Trial Examiner Myers : When did you have this

conversation with Emil Mittman?

The Witness: After I found out that they

were

Trial Examiner Myers: Can you fix the date?

The Witness: The exact date? [137]

Trial Examiner Myers: The approximate date.

The Witness: I would say about three weeks

after I had filled out my application for re-employ

ment. [138]
* * *

Q. (By Mr. O'Brien) : What was the first thing

you did with regard to the union at Trimfit?

A. Well, like I say, I belonged to the union

before in Pennsylvania and I knew a lot of people

in the organization, who, just because they were

union men, didn't mean anything, and I wanted to

know how much the knitters were making back

there as compared to how much we were making

out here.

I got in touch with a man, I think that was

early in 1950, one of my friends by the name of

Mr. Adams; I asked him if he knew—I tried to

explain to him just what the knitters were doing.

I didn't only want to know one style, I wanted to

know everything.
* * *

Q. (By Mr. O'Brien): Did you write to Mr.

Adams? [146] A. Yes.

Q. Did you receive a reply? A. Yes.
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Q. After you received his reply, what did you

do?

A. I didn't do very much. I figured out about

what we were getting and what they were getting,

and so forth and so on. I talked to a few fellows.

Q. Whom did you talk to?

A. James Hubbard was one.

Trial Examiner Myers: Who? [147]

# * *

Q. (By Mr. O 'Brien) : Did you have a conver-

sation with Mr. Hubbard, where the union was

mentioned ? A. Yes.

Q. About when was that conversation?

A. I would say along in around September or

October of 1950.

Q. Was that after you wrote to Mr. Adams or

after you received Mr. Adams' reply?

A. After I received Mr. Adams' reply.

Q. Where did the conversation take place?

A. In my home.

Q. Who else was present? A. My wife.

Q. Was Mr. Hubbard's reply part of the sub-

ject of the conversation? A. Yes.

Q. What was the conversation? [148]

* * *

Trial Examiner Myers : Tell us the conversation.

That is the question.

The Witness: We were talking there and I told

him, I asked him if he had any idea of how much
they were getting for 60 gauge plain heel and not
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on mitre heel like we were running, but just plain

heel.

Trial Examiner Myers : What is a plain heel 1

The Witness: It doesn't require the necessary

changes that a mitre heel requires. He said "Yes."

I think he said in top union shops they were get-

ting $1.50 a dozen. I didn't let on right then that

I knew, and the conversation went on, and I said,

"If you will read a letter I received from [149]

back east, I will show you what they are getting

in some of the shops, a dozen."

I let him read the letter. On the letter at that

time on plain heel

Mr. Ashton: Just a minute. We are certainly

going to object to the testimony of the witness as to

what was contained in the letter.

Trial Examiner Myers: Tell us what was said.

That was the question. Don't tell us about anything

else. The question was, what was the conversa-

tion?

The Witness: He said he couldn't believe they

were getting that much. That was the extent of our

conversation, as far as the hosiery mill went.

Trial Examiner Myers : In this conversation was

any statement made how much they were receiving

back in Pennsylvania per dozen?

The Witness: Yes.

Trial Examiner Myers : Was there a figure men-

tioned %

The Witness : Yes.

'Trial Examiner Myers: What figure?
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The Witness: $1.87% per dozen for Size 9%,
plain heel, 60 gauge. Do you want the name of the

place ?

Trial Examiner Myers: All we want is the con-

versation. If the name of the place was mentioned,

tell us. If it was not mentioned, don't tell us. The

question was the extent of the [150] conversation.

The Witness: That was the extent of our con-

versation. After that it went on to more personal

things.

Mr. Ashton: Just a minute. Is that the end of

the conversation?

Q. (By Mr. O'Brien): Is that all you remem-

ber of that conversation?

A. Yes, as far as the difference in prices.

Mr. Ashton: At this time we move to strike the

conversation as related by the witness, upon two

grounds : One, it is not responsive to the question,

in that the question was what was the conversation

concerning the union. No. 2, it is irrelevant. [151]

* * *

Q. (By Mr. O'Brien) : Did you have any other

conversation with Mr. Hubbard regarding the

union?
* * *

The Witness : Yes.

Q. (By Mr. O'Brien) : If you can, fix the next

time, approximately, when that conversation was.

A. We talked about union practically every day

that we worked together in the mill; also, on the
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way home and on the way to work, and so forth

and so on. There were a lot of different instances,

not just one time.

Q. Do you recall any specific instance where the

union was mentioned, with Mr. Hubbard ?

A. Right before the shutdown we had—I think

it was Mr. Hubbard, myself and Mr. Landers. We
talked about which would be the best way to sign

up cards with the employees, to file for an election.

Q. Where did this conversation take place?

A. It took place in the mill between the change

of shifts. In other words, we work three different

shifts, and a lot of times we get in early and they

would be hanging around after they were finished,

and so forth.

Q. At the time of your conversation with Mr.

Hubbard and Mr. [152] Landers, did you have

blank union application cards in your possession?

A. Yes, I did.

Trial Examiner Myers: Can you fix the time?

Q. (By Mr. O'Brien): About how long before

the shutdown was that?

A. I would say maybe

Trial Examiner Myers : When you say "maybe,

"

do you mean approximately?

The Witness: I would say approximately any-

where from ten days to two weeks, possibly longer,

before the shutdown.

Q. (By Mr. O'Brien): Did you ask Mr. Hub-

bard to sign a union card? A. Yes, I did.

Q. On this occasion? A. Yes.
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Q. What did he say?

A. He said, "No." He didn't know what he

wanted to do. He didn't know whether he wanted

to sign or whether he didn't want to sign, in as far

as I know.

Mr. Ashton: That is a conclusion of the witness.

Trial Examiner Myers : Tell us the conversation.

Don't tell us your conclusions or what was in your

mind.

Q. (By Mr. O'Brien): Is that all you recall?

A. At that particular time we didn't have

enough cards, we [153] figured, to go around. Mr.

Landers wrote out—I guess you would call it a

petition, the same as was on the union cards. He
copied it from one of those and I signed that and

a few of the others signed that. We figured that if

we didn't have enough cards in our possession, we

would use that for the rest and get more working

men and women's signatures on the paper, which

would be the same thing as the cards that we had.

Q. Was that about the same time as your con-

versation with Mr. Hubbard and Mr. Landers?

A. Yes, around the same time.

Q. And did you sign the petition?

A. Yes, I did.

Q. Do you know whether Mr. Hubbard signed it ?

A. No, I don't know whether he did or not.

Q. Did you make arrangements for any union

meeting before the shutdown? A. Yes, sir.

Q. What arrangements did you make?
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A. Myself and Mr. Roush, we drove down—we
wanted to hold a meeting near the mill, so the only

hall that was available, that we thought would be

nice enough for us, was the American Legion Hall

in Anaheim, on La Palma—I don't know the names

of the streets, but it is near La Palma and some

other avenue.

Trial Examiner Myers: How far from the mill?

The Witness: Maybe four and one-half [154]

blocks.

Trial Examiner Myers: Do you mean approxi-

mately four and one-half blocks?

The Witness: Yes, approximately. This would

be centrally located and everything and easy to get

to, and we found out who the adjutant general was

of the American Legion so we could get in touch

with him for a rental on Sunday morning of Janu-

ary 21st.

Mr. Roush and myself, we drove down and found

out that the adjutant general was also one of the

head men of the military boys' school in Anaheim,

and we went down there to interview him and see

whether we couldn't rent the hall or not. We got

in touch with him and made arrangements to rent

the hall for that Sunday morning, January 21,

1951.

Trial Examiner Myers: When did you see the

adjutant general?

The Witness: I think it was on the Friday be-

fore. It was either the Friday or Saturday before

the first of that week. I am not quite sure.
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Trial Examiner Myers: Do you mean a day or

two before?

The Witness: Yes.

Q. (By Mr. O'Brien): Did you announce the

meeting to the employees? A. Yes, we did.

Q. How was it announced?

A. Mostly by word of mouth from here to there,

of all of them. [155]

Q. Did you tell Mr. Hubbard about the meeting?

A. Yes, I did.

Q. Did he attend? A. No, sir, he didn't.

Q. Did you tell Mr. Reynolds about the meeting ?

A. Yes.

Q. Did he attend the meeting?

A. No, sir, he didn't.

Trial Examiner Myers: Who?
Mr. O'Brien: Mr. Reynolds, Paul Reynolds.

Q. (By Mr. O'Brien): By the way, did you

ever ask Mr. Reynolds to sign a union card?

A. Yes, I did.

Q. What was his reply? A. "No."

Q. After that Sunday meeting, were any other

union meetings held? A. Yes.

Q. The next one was when?

A. That following week, around Tuesday or

Wednesday.

Q. Where was it held? A. In my home.

Q. Was that while the mill was down ?

A. Yes.

Q. And were any meetings held after that ? [156]

A. Yes.
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Q. The next one was approximately when?

A. I think the end of that same week.

Q. Where was it held?

A. I think that one was held in a restaurant on

South Los Angeles Street.

Q. Do you recall a meeting at which Mr. Lan-

ders acted as temporary chairman?

A. Yes, I do.

Q. Where was that meeting?

A. I think he was elected to temporary chair-

man at my house in the first meeting. It may have

been the second one. I am not quite sure. It was

either the first or the second meeting.

Mr. Ashton : I don 't know what he means by the

first or second meeting.

The Witness: After the meeting we held at the

American Legion Hall.

Trial Examiner Myers: Who presided at the

meeting of the employees at the American Legion

Hall?

The Witness : Mr. Tony Damm, Anthony Damm.

Q. (By Mr. O'Brien) : As far as you know, did

you attend all meetings while the plant was down?

A. As far as I know, yes, I did.

Q. As far as you know, did Mr. Hubbard attend

any of the meetings while the plant was [157]

down?

A. As far as I know, he didn't attend any.

Q. Or Mr. Paul Reynolds ?

A. He didn't attend any, either.
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Trial Examiner Myers: There being no objec-

tion, the paper is received in evidence, and I will

ask the reporter to kindly mark it as General Coun-

sel's Exhibit No. 8.

(The document heretofore marked General

Counsel's Exhibit No. 8 for identification was

received in evidence.)
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Q. (By Mr. Goldenberg) : Mr. Ludwig, do you

recall about when you first began employment in

the knitting industry? A. Yes.

Q. What was the date?

A. It was in 1932 sometime. [158]

Q. And in what capacity did you begin in con-

nection with the knitting industry?

A. As a helper learning the knitting [159] in-

dustry.
* * *

Q. (By Mr. Goldenberg) : Now, will you kindly

give us the names of the machines upon which you

worked? We are referring at all times to full

fashioned hosiery knitting machines.

A. After I was a journeyman, or beginning from

a helper and on through?

Trial Examiner Myers: From 1932 to date.

Mr. Goldenberg: That is correct.

The Witness: I worked on a Reading textile

machine. That was for Berkshire Knitting Mills.

Q. (By Mr. Goldenberg) : Give me, the section

and gauge of that machine.

A. That machine was a short needle, 45 gauge

machine.

Q. Was it a legging machine or footer?

A. It was a legger.

Q. What was the next machine upon which you

had occasion to work?

A. I think it was a 42 gauge Reading machine

after that. Do you mean after I left [160] Berk-

shire ?
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Q. Yes.

A. I worked on a D. S. & W.
Q. What does that mean?

A. Driscoll, Stout & Wynith. It is the name of

three partners.

Q. What would be the next machine upon which

you had occasion to work, in point of time ?

A. For the same company, on a Shubert-Saltzer,

42 gauge, short needle.

Q. What was the machine following that, Mr.

Ludwig? A. I started on a 48 gauge.

Q. When did this occur?

A. It occurred back east at the Temple Full

Fashioned Hosiery Company.

Q. Where was this situated?

A. Temple, Pennsylvania.

Q. And after that, can you recall the next ma-

chine you had occasion to work on?

A. Well, from Temple I went to Rosedale Knit-

ting Company. That is in Rosedale, Pennsylvania.

I was on a 45 gauge machine there.

Q. What type of machine was it and what is

the name of the machine?

A. That was a Theodore Lieberknecht [161]

machine.
* * *

Q. Where did you have occasion to work next

and upon what kind of a machine?

A. After I left Rosedale I went to the railroad.

That is different. Then I went to the Service, and

after I came out of the Service I went to the James
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Purcell Knitting Company. That is in Reading,

Pennsylvania.

Q. What kind of a machine did you work on

there? A. I run a Reading there, too.

Q. And after you left Purcell, where did you

go?

A. I went to Prestige in Lester, Pennsylvania,

and I ran a Kalio there.

Trial Examiner Myers: What was the gauge of

that machine?

The Witness: That was a 51 gauge machine.

Q. (By Mr. Goldenberg) : After that where did

you go?

A. After that I went to a little mill up in Man-

heim, Pennsylvania. At first I wasn't knitting up

there. I went up there [162] to help the fixer fix

machines. It was a mill that was shut down for

quite some time since the end of the war, and I

was helping getting all the machines lined up be-

fore they started to hire other knitters. I was fixing

the racks and helping regauge a few machines up

there. That was in Manheim, Pennsylvania.

Q. After you left Manheim, you went where?

A. When I left Manheim I came to California.

Q. For whom did you begin work in California ?

A. I first worked for Mr. Ray Good at the Cit-

rus Hosiery mills.

Q. In Redlands, California? A. Yes.

Q. What type of machine did you operate for

Mr. Good there? A. Wildeman.

Q. Will you spell the name?
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A. W-i-1-d-e-m-a-n.

Q. What is the gauge of that machine?

A. 54 gauge.

Q. And after you left the employment of Mr.

Good at the Citrus Hosiery mills, where did you go ?

A. He transferred me from that mill to the

other mill in Redlands, which had the long ma-

chines ,the 51 gauge reconverted machines.

Q. What was the other mill? [163]

A. That is the Redlands Hosiery Company.

Q. In Redlands, also? A. Yes.

Q. You worked there on what kind of a ma-

chine ?

A. 30 section, 51 gauge, Reading machine.

Q. What happened after you left that company ?

A. I got in touch with Mr. Mittman and he hired

me over at Trimfit of California.

I had one job in between there, but it didn't per-

tain to knitting. I worked for the Mitchell-Silleman

Warehouse Company of Salinas, California. [164]

Cross-Examination

By Mr. Ashton: [166]

* * *

Q. Now, when you were first employed by Mr.

Mittman, Mr. Mittman told you that he would hire

you first as a cleanerupper, isn't that right, a man

to clean the machines? A. Yes.

Q. And then he told you that later he would

try you out to see if you could run a machine, isn't
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that right?

A. That is always the policy whenever you get

a job of knitting, regardless of where you go. If a

man doesn't know your qualifications and has to

take your word for it, yes.

Q. That is what Mr. Mittman told you?

A. Yes. [175]
* * *

Q. And who was the next knitter, or person who
ultimately knitted, who came to work ?

A. Let's get back to the question. I was not the

first knitter. Mr. Dennis Fitzpatrick was in the

mill. I was still cleaning the machines when he

first started to knit on the machines.

Q. Out of the entire crew, who ultimately knit-

ted on the machine ? You were the first one to come

into the plant? A. Yes.

Q. Who was next? A. Fitzpatrick.

Q. Who after that? A. Hubbard.

Q. Who after that? A. Reynolds.

Q. And starting with machine No. 1, who went

to work on that machine first?

A. Mr. Dennis Fitzpatrick.

Q. Who next? A. Mr. James Hubbard.

Q. Who next? A. Me.

Q. So there were two men who were hired after

you were? A. Yes. [176]

* * *

Q. Weren't you told that sometime before you

started knitting, that when you were working

around there, cleaning and doing the various jobs,
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that you were to watch the men that were knitting

and learn the changes? A. Yes.

Q. Who told you to do that?

A. Mr. Mittman didn't tell me. I think it was

Karl, Mr. Driess.

Q. As I understand your testimony, you had

never, before going to work for Trimfit, ever oper-

ated a 60 gauge machine, is that correct?

A. That is correct, I did not.

Q. And did I understand your testimony to be

it is more difficult to operate a 60-gauge than it is

a 51 or 54 gauge?

A. A little bit; it depends on the machine, be-

cause this machine was new. But I didn't think it

was a lot different than some of the old 51 gauge

I ran that were in operation a few years.

Q. Just aside from your experience on the

question of whether a machine is old or new or

what, isn't it a fact that a 60 gauge machine is a

finer machine, a more delicate machine than a 51

or 54? A. Oh, certainly. [178]

Q. And isn't it true that knitters, as such, con-

sider that a 60 gauge machine is more difficult to

operate than a 51 or 54 gauge?

A. Certainly, it is a more difficult machine as

far as needles and things like that. It is a little

more delicate. It has more needles to the inch, and

so forth. [179]
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Q. Did you have any difficulty and complaints

from anybody after you started knitting about let-

ting strings hang down? [187]

A. Well, we all three did. Mr. Reynolds, my-

self and Mr. Fitzpatrick, we all caught the devil

one day for letting a couple of strings hang on the

machine.

Q. A couple of strings? A. Yes.

Q. But to get down to it, with reference to you,

Mittman did complain because you let strings hang

down from the machine?

A. Sure, in that one instance he did. He always

had something to complain about.

Q. Didn't Mr. Mittman on one or more occasions

tell you if you didn't watch the strings and take

care of them, you were going to be let go?

A. No, he never said that.

Q. He never told you that?

A. No, sir, he did not.

Q. Do you recall a time when you were knitting

that Mr. Mittman, on one or more occasions, told

you that he was not satisfied with your perform-

ance?

A. How do you mean ? Personally or my work ?

Q. Your work? A. My ability? No, sir.

Q. Didn't Mr. Mittman tell you on one or more
occasions that your work was sloppy?

A. My hosiery?

Q. Your hosiery work. [188] A. No, sir.

Q. Didn't Mr. Mittman tell you on one or more
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occasions that you were very poor in keeping needles

up on your machine? A. No.

Q. Keeping straight needles? A. No.

Q. And eliminating bad needles'?

A. No, sir.

Q. He never told you any of those things'?

A. No.

Q. He never told you any of those things'?

A. Not to me he didn't.

Q. Did Mr. Mittman complain to you that you

were letting loose ends get all over the machine ?

A. We are getting back to the string business.

Those loose ends and the strings are the same

thing.

Q. How many times did that happen?

A. He gave us all the devil once.

Q. How many other times did he give it to you?

A. No time. Just that one time.

Q. Do you recall an occasion in early December

of 1950, about December 6th, when certain repairs

and adjustments had to be made to machine No. 1

because of careless knitting?

A. I do remember one time—I don't remember

if it was around that time—that on the evening

shift something went [189] wrong with the machine.

It wasn't due to careless knitting. Mr. Karl Driess

didn't have the stopoff set right on the automatic

welt turner and it went down too far. Mr. Landers

was there and he asked me—I was teaching him the

changes.

Trial Examiner Myers: Who?
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The Witness: Mr. Landers. He asked me how

I would raise the welt turner in case he would

forget something, and I showed him, and when I

went to let it down again—it has a stop on it,

a button, and it is only supposed to go down so

far, and it went down too far. But I caught it in

time and there wasn't any damage done to the

fabric or to the machine. It had to be turned back

by hand, and rather than me do it myself, I called

Mr. Driess on the phone and he was out; so I

called Mr. Mittman on the telephone, but he was out.

And I finally got in touch with Mr. Snyder, I

think. I don't know which one I got in touch with,

but they came in and together we put it back to

where it belonged.

Q. (By Mr. Ashton) : That was at night %

A. Yes.

Q. That was the first major trouble with that

machine after it had smoothed out?

A. That was not a major trouble.

Q. It took about an hour to put it back in shape

that night? A. Yes, just about an hour.

Q. Do you remember another occasion some-

where between the [190] 11th and 15th of Decem-

ber, at least, according to Mr. Driess, when there

was damage to machine No. 1 in connection with

incompetent knitting due to carelessness and it

took eight hours to repair the machine?

A. You will have to give a better instance, be-

cause there was so many things that was not the

knitter's fault, personally. It was either due to the
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air conditioning or the bugs weren't out of the

machines.

Q. As late as December?

A. Sometimes it takes six to eight months for

a knitting machine to settle.

Q. I thought that you told us that, in connection

with machine No. 1, it took about four or five weeks.

A. For what 1

Q. For the machine to settle and break in.

A. Yes. I have seen other machines

Q. Let's talk about machine No. 1. Are you

telling us that the No. 1 machine was not broken

in at that time?

A. It was broken in, but it can settle as far as

the frame is concerned.

Q. Do you know whether it did or didn't?

A. I didn't have any gauges to go over it or a

level, or anything else.

Q. There was considerable trouble with machine

No. 1 during the month of December, wasn't [191]

there ?

A. I would say no, because in the month of

December I made my highest production, either

four or five weeks straight, of 80 dozen. I don't

see how there could be considerable trouble.

Q. When was it that you made a log of rags,

but they told you to do it on this machine No. 1?

A. Approximately, I would say about—that

started within about the first two months of oper-

ation after production on the first machine.
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Q. You say it started after two months or during

the two months?

A. Approximately two months or in around

there.

Q. I still don't quite follow you. Do you mean

that during the first two months you were making

a lot of rags, or after two months?

A. No; after we had the machine in operation,

after production.

Q. Well, let's see if I have it straight. You got

the machine and then two months after you got the

machine, it was running, and then it started at that

time ; from then on you made rags ?

A. Well, it made them then, and then it didn't

for a while; then it continued to make them for

quite some time.

Q. Do you know how long?

A. It has been so long, so doggone long ago.

Anywhere from two to five weeks.

Q. Did you check to see how many rags you

were making, that [192] is, waste, as compared to

the other knitters?

A. They all ran the same. There was 9, 10 and

11, and nobody got any hosiery out of those three

sections. There could be no difference.

Q. You say the difficulty with that machine was

sections 9, 10 and 11, is that right?

A. Yes.

Q. Over how long a period of time did you have

trouble with sections 9, 10 and 11?

A. About three to five weeks.
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Q. You started knitting sometime during the

latter part of August, is that right ? I am referring

to 1950. A. I believe so.

Q. And you continued knitting for about four

to five months before the shutdown?

A. Well, we will say the latter part of August

until January the 21st. You can figure it out for

yourself.

Q. And out of this period of September, Octo-

ber, November, December and most of January,

there were only three to five weeks that sections

Nos. 9, 10 and 11 were giving you trouble, isn't

that true? [193]
* * *

The Witness : Consistently, I will say yes.

Q. (By Mr. Ashton) : And even aside from

these three to five weeks when you were having

trouble with the sections on that machine, you were

still making a lot of waste, weren't you?

A. Do you mean besides sections 9, 10 and 11?

Q. Yes.

A. Due to air conditioning going off, in a lot of

times we came in it was too cold to work and they

would send us home. Sometimes we would have

trouble with the mitre heel knives and the picot

bars and everything else.

Q. Do I understand that all of the trouble that

you had at this plant in the operation of your

machine was due to either the machine or the air

conditioning ?

A. I would say 95 per cent of it, yes.

Q. Now, I want to call your attention to the
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conversation that you had with Mr. Mittman after

the plant had reopened, when you asked him if he

had any idea of when you would be called back. Do
you remember that? A. Yes, I do.

Q. In that conversation when Mr. Mittman told

you that you weren't coming back, didn't he tell

you that during the time of the shutdown he had

made a careful examination of machine No. 1?

A. Yes, he said that.

Q. And didn't he tell you that he found machine

No. 1 in [194] an extremely bad condition?

A. No, he didn't say the machine was in ex-

tremely bad condition. He said they found a lot

of bad needles throughout the whole machine and

it took him about three weeks until they got all the

bad needles out and got it into operation.

Q. Didn't he also tell you that the machine had

not been kept up properly as far as cleaning and

oiling was concerned ?

A. No, sir, he didn't say that.

Q. And didn't he tell you that he had made a

careful investigation, or, at least an investigation,

to find out or try to find out which one of you

fellows on machine No. 1 was responsible for the

condition of that machine?

A. No, he didn't say that at all. I will tell you

what he did say.

Q. He did say, however, that he felt you were

doing consistently bad work?

A. No, he didn't say that, either.
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Q. Did lie say that you had been doing bad

work?

A. No, he didn't tell me that. All he said to

me—and this is all—that it took about three weeks

to get the bad needles out of the machine. That is

all he said.

Q. He didn't say anything about bad work?

A. No, sir, that is the extent of the conversa-

tion. [195]
* * *

Q. Didn't he tell you, in connection with that,

that his difficulty with Mrs. Ludwig was that she

insisted on doing her work differently than he had

instructed her?

A. No, sir, he didn't mention that at all. [196]

Q. Didn't he also tell you that she was trying

to teach other girls, who were doing her same type

of work, with her, to follow her method rather

than Mr. Mittman's method?

A. No, he did not say that.

Q. All he said was that she was uncooperative

or wouldn't cooperate, and let it go at that?

A. That is right. [197]

* * *

Q. In so far as your work with Trimfit is con-

cerned. Did you join the union at the time you

went to work at Trimfit?

A. I was already a member when I started to

work at Trimfit.
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Q. And was Mr. Landers also a member of the

union? A. He said he was.

Q. At the time you first discussed it with him?

A. Yes.

Q. And did Mr. Hubbard say he was a member

of the union? A. Yes.

Q. So each of the three of you discussed quite

openly between yourselves that you were all mem-

bers of the union? A. Yes, between us.

Q. And each of you discussed it quite openly

between you for [200] some time before the shut-

down the various ways and means whereby you

could get other people in the shop to join the

union ? A. Yes.

Q. And did Mr. Landers sign the petition you

have told us about? A. He drew it up.

Q. He drew it up and signed it ?

A. Yes.

Q. But Mr. Hubbard didn't sign it?

A. Not to my knowledge he didn't. [201]

* * *

Redirect Examination

By Mr. O'Brien: [204]

# * *

Trial Examiner Myers: What is a mitre heel?

The Witness: I can explain it to you. It is to

take the place of—years ago when they made the

legs on one [211] machine and the feet on another,

they always had trouble until the mitre heel was

brought out to make a round heel in the stocking.



226 National Labor Relations Board

(Testimony of James R. Ludwig.)

In other words, the way the knives go, they go

in and push the needle up right under the line of

the bar and that allows the stocking to knit at one

end without knitting in the middle, without press-

ing the stocking off. It makes a tighter knit on the

instep. You have often seen the stockings gather

at the instep. There is an attachment for the ma-

chine to make a mitre heel and the stockings do

not gather at the instep. [212]

* * *

Trial Examiner Myers : Will you call your next

witness %

Mr. O'Brien: Mr. Examiner, Mr. Ashton has

been kind enough to examine the authorization

cards referred to in Mr. Damm's testimony, with

the original applications in the company's file. He
tells me that the signatures appearing on General

Counsel's Exhibits 9-A through 9-BB appear to be

the same as the signatures on the employment ap-

plications in the company's file.

I offer General Counsel's Exhibits 9-A through

9-BB in evidence.

Mr. Ashton: Do those include the last three?

Mr. O'Brien: No. I have a special comment on

each one of them.

Mr. Ashton: Well, at this time the respondent

will stipulate that those cards may be offered and

received in evidence without the necessity of laying

any other or further foundation for their introduc-

tion, reserving our right, however, to question any-

thing on any of the cards or contradict [224]
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anything on any of the cards, whether it be sig-

natures, dates, or otherwise, any time hereafter.

And further reserving our right to move to strike

the cards if they are not connected up by other

evidence adduced by the General Counsel or other

witnesses, which makes them material to the issues

at cause.

Mr. O'Brien: I will agree to those reservations.

Trial Examiner Myers: Mr. Goldenberg, will

you agree to the stipulation?

Mr. Goldenberg: Yes.

Mr. Ashton: There are 27 cards?

Mr. O'Brien: Yes.

Trial Examiner Myers: Pursuant to the stipu-

lation, the cards are received in evidence, and I

will ask the reporter to please mark them General

Counsel's Exhibits 9-A through and including 9-BB.

(Thereupon the documents above referred to

were marked General Counsel's Exhibits 9-A

to 9-BB and were received in evidence.)

Mr. O'Brien: Mr. Examiner, I noticed in Mr.

Ashton 's statement, to which I concurred, he used

the words '

' at any time hereafter.
'

' I wonder if Mr.

Ashton would be willing to limit that to "the close

of the hearing."

Mr. Ashton: Yes, to the close of the hearing.

Mr. O'Brien: Will the reporter please mark
these cards as General Counsel's Exhibits next in

order ?

(Thereupon the documents above referred to

were marked General Counsel's Exhibits Nos.

9-CC, 9-DD and 9-EE for identification.) [225]



228 National Labor Relations Board

Mr. O'Brien: Mr. Examiner, I have asked the

reporter to mark for identification as General Coun-

sel's Exhibits 9-CC the card of Jackie Badger,

bearing the date January 22nd.

As General Counsel's Exhibit 9-DD, the card

bearing the lettered name, that is, it does not appear

to be a signature, of Amelia G. Reyes, dated Jan-

uary 24, 1951.

And as General Counsel's Exhibit 9-EE, the card

of Alexander Evasew. The card of Mr. Evasew is

a special case. The company does not have an ap-

plication with his name on it, but the payroll is

ambiguous, and we can't tell from the payroll

whether he actually worked there or not.

RUTH C. LUDWIG
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

* * *

By Mr. O'Brien:

Q. Are you the wife of James Ludwig, who
testified yesterday? A. Yes, I am.

Q. What is your trade?

A. I am a full fashion hosiery mender.

Trial Examiner Myers: Will you talk up a

little?
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The Witness: I am a full fashioned hosiery

mender.

Q. (By Mr. O'Brien): Where did you learn

that trade

!

A. I learned that trade at my mother's. My
mother taught me at home, and I went in the mill

at the Ready-Made Hosiery Company back in Read-

ing, Pennsylvania.

Q. As a mender? A. Yes, sir.

Q. When was that? A. 1934.

Q. How long did you work at the Reading mill

as a mender? A. At that particular mill?

Q. Yes. [227] A. Until 1938.

Q. And the next job which you had as a mender

was where and when?

A. The Gold Shield Hosiery Company, Reading,

Pennsylvania.

Q. During what period of time did you work

for Gold Shield as a mender?

A. About a year. I just don't know exactly what

date.

Q. And your next job as a mender was where

and when?

A. I worked for a girl in a hosiery shop. I

mean, she had a mending shop. And that was all

in Reading, Pennsylvania. Eva's Hosiery Repair.

Q. How long did you work there?

A. About a year and a half.

Q. That would bring us up to approximately

when? A. 1941, approximately.

Q. And where was your next job as a mender?
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A. Rosedale Knitting Company, Laureldale,

Pennsylvania.

Q. When did you work there?

A. I worked there before I came out to Cali-

fornia. That was from about 1947 to 1949.

Q. What jobs have you had as a mender in

California? Where have you worked as a mender

in California?

A. First of all, I worked at Mr. Mittman's mill.

That is the Anaheim, I imagine the Anaheim Hosiery

Company.

Trial Examiner Myers: Emil Mittman? [228]

The Witness: Yes.

Q. (By Mr. O'Brien): When did you start to

work there?

A. I worked there until July. I took a girl's

two weeks' vacation, in her place, when she went

on vacation. I took her place for two weeks.

Trial Examiner Myers : July, 1950 ?

The Witness: Yes, July, 1950.

Q. (By Mr. O'Brien): Did Mr. Mittman hire

you? A. Yes, he did.

Q. Was it a permanent job or a temporary one?

A. No; just taking this girl's place for two

weeks.

Q. And after your two weeks' work at Mr.

Mittman's mill, where did you work next as a

mender ?

A. I started at Trimfit of California in the

latter part of August, 1950.

Q. Who hired you to work there?

A. Mr. Mittman, Emil Mittman.
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Trial Examiner Myers: Are you the wife of

James R. Ludwig?

The Witness: Yes, I am.

Q. (By Mr. O 'Brien) : And did you work there

continuously until the layoff in January?

A. That is right.

Q. During the time that you worked at Trimfit

as a mender, did Mr. Mittman ever criticize your

work? [229]

A. Well, I never had too much contact with Mr.

Mittman, although he did say one day—he came in

and said, "The mending is terrible."

Q. When was that?

A. That was a while, a pretty long time before

the layoff, when things were just starting to pro-

gress, you know, in the Trimfit mill.

Q. Was there more than one mender at the

time?

A. No, I was the only mender, although they

used to send some of the mending over to his mill,

Mr. Mittman 's mill, to have mended.

Q. Was there any more to this conversation

than the single remark of Mr. Mittman?

A. No.

Q. Do you know whether he meant by that that

he thought your work was bad, or if there was too

much mending?

Mr. Ashton: I object to that as calling for the

conclusion of the witness.

Trial Examiner Myers : I will overrule it.

The Witness: Shall I answer that question?
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Trial Examiner Myers: Yes.

The Witness : I don't know if he meant my work

alone, but I was the only mender there at the time.

Q. (By Mr. O'Brien): Did Mr. Mittman ever

compliment you on your work? [230]

A. No, he did not.

Q. Did you receive compliments on your work

from any supervisor at the plant? A. Yes.

Q. From whom?
A. Mr. Robson and Mr. William Burley.

Q. Do you recall any occasion when Mr. Rob-

son spoke to you about your work?

A. He used to tell me time and time again

that my mending was fine.

Q. And Mr. Burley?

A. He would compliment me, too, quite often.

Trial Examiner Myers: About your work?

The Witness: Yes.

Q. (By Mr. O'Brien): Did you keep a record

of the number of stockings that you mended?

A. No. We never had no official record. I mean,

as far as the company was concerned, on the mend-

ing record. If they have records, I do not know.

Q. You say you were the only mender for a

while. Was another mender hired later?

A. Yes, about two months before the close-

down of the mill.

Q. From observing her work, could you tell

whether you were doing more work than she was,

or was she doing more work than you? [231]

A. I was doing more work than she was.
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Q. Was there a reason for that?

A. She doesn't have the experience I have. [232]

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 10

for identification.)

GENERAL COUNSEL'S EXHIBIT No. 10

Kramer Bros., Inc.

Trimfit Hosiery

1022 North Sabina

Anaheim, California

Showrooms

New York: Empire State Bldg.

Los Angeles : 811 South Los Angeles St.

2/7/51.

Mrs. Ruth C. Ludwig,

703 South Helena,

Anaheim, California.

Dear Mrs. Ludwig:

You will recall that heretofore due to required

additions to and changes of our machinery and the

necessity to verify the causes of excessive wastage

in our manufacturing operations, wastage being in

excess of any commercially allowable percentage,

we were compelled to suspend manufacturing oper-

ation. The time required to accomplish the fore-

going being unknown you were discharged. The

additions to and changes of our machinery are prac-
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tically complete and we are certain that we have

determined the causes of the excessive wastage;

it was not caused by or contributed to by the condi-

tion of our machinery. We are therefore about to

resume manufacturing operations. If you are desir-

ous of being re-employed by us kindly file your

application for employment at our office. All re-

employment will be based on ability. Inasmuch as

manufacturing operations will be progressively re-

sumed, we will employ according to our needs from

time to time to achieve the most efficient operations.

We will be taking applications Monday, February

12, 1951.

Very truly yours,

TRIMFIT OF CALIFORNIA,

/s/ EMIL MITTMAN.

Received in evidence November 21, 1951.

Q. (By Mr. O'Brien) : Mrs. Ludwig, I show

you General Counsel's Exhibit 10 and ask you if

this is the letter you received.

A. Yes, that is the letter I received.

Q. Did you go to the mill?

A. Yes, I did, to file an application for work.

Q. Did you have a conversation with anyone

when you filed your application 1

?

A. The only one there was Delores Mittman.

And there was another girl came in at the time,

which was Theda Buzzo. [235]
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Q. Did you have any conversation with Miss

Mittman with regard to your application?

A. Not that I can recall, outside of she asking

if we had any friends working in the mill. That

was all.

Q. What was your reply ? A.I said
'

'No. '

'

* * *

Q. (By Mr. O'Brien): Have you been recalled

to work? A. No, I haven't.

* * *

Cross-Examination

By Mr. Ashton:

Q. Now, Mrs. Ludwig, you brought us up [236]

to the year 1941, where you were working for one

and a half years for a hosiery mending shop in

Pennsylvania. And then you told us your next

job as a mender was with the Rosedale Company

in Pennsylvania as a mender from 1947 to 1949.

Did you work as a mender from the years 1941 to

1947?

A. Yes, I did off and on. I went back to this

other hosiery mill, which is the Ready-Maid, for a

short time.

Q. How long did you work at the Ready-Maid?

A. I worked from 1943 up until 1938—pardon

me, excuse me—until 1934—from 1934 up until

1938.

Q. I did not have that in mind. I am speaking

of the period between the years 1941 and 1947. Did
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you do any mending during that period, and for

how long?

A. Yes, I did. I done mending at home for a

man.

Q. How long during that period of time from

1941 to 1947!

A. I also went back to the one mill in between

that time, which is the Ready-Maid.

Q. Altogether, how much time did you spend

mending during the years from 1941 to 1947?

A. I would say about four years.

Trial Examiner Myers: Have you finished your

answer ?

The Witness: Yes. May I ask him—I finished

my answer

Trial Examiner Myers: What do you want to

say?

The Witness : This is off the record. I had time

off to have my children. [237]

* * *

Q. (By Mr. Ashton) : Now, I want you to think

back carefully, Mrs. Ludwig, to the time that you

were hired by Trimfit. Are you certain that Mr.

Mittman hired you to work at Trimfit?

A. He told Mr. Robson to tell my husband to

tell me to come to work.

Q. You weren't there when he did any of this

telling, were you? You didn't hear Mr. Mittman

make that request? A. No, I didn't.

Q. Isn't it the truth that you were hired at
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Trimfit by Mr. Robson and not by Mr. Mittman?

A. Yes, by Mr. Mittman.

Q. When you first came to the plant to get a

job the first [238] time, whom did you talk to?

A. Mr. Mittman.

Q. And Mr. Mittman told you you were hired?

A. Yes.

Q. Now, was there a mending board or boards

at the plant at the time you were hired?

A. No, sir. There were not.

Q. Sometime after you were hired, was a mend-

ing board or boards procured?

A. Yes, there were. About, oh, I would say a

month before the shutdown of the mill. Maybe

longer.

Q. Now, at the time of the shutdown, how many
people were doing mending work?

A. Eleanor Barnaby and myself.

Q. Just the two of you ?

A. That is correct.

Q. And she was in the nature of a learner, was

she not?

A. She was a mender, but not an invisible

mender.

Q. At that time was she learning invisible mend-

ing?

A. No. I had taught her one operation on the

stocking, which is called fisheye.

Q. Did Mr. Mittman ever instruct you as to any

method or methods that he wanted you to use in

mending work? A. No. He did not.
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Q. After the mending board or boards were

procured, did you [239] use them?

A. I wasn't asked to use them.

Q. The question is, did you use them?

A. No.

Q. And did Miss Barnaby use them?

A. Not that I can remember.

Q. These boards were for use in doing mending

work, were they not? A. Just snags.

Q. But you didn't use them for any purpose?

A. Not for mending purposes, no.

Q. Did you use them for any purpose?

A. Just for snags.

Q. Did you use them for snags?

A. I wasn't on snags. They had special girls

to do that work. They were teaching learners to

take snags out.

Q. Isn't taking out a snag a part of the mending

operation ?

A. Yes. But they were teaching other girls to

take snags.

Q. That is what I meant a moment ago when

I asked you how many people there were mending.

You said there was just yourself and Miss Barnaby.

Are there others?

A. You don't call them menders. You call them

snag girls.

Q. It is part of the repair operation, isn't it?

A. I imagine you call it.

Q. How many girls were engaged in the repair

of snags? [240]
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A. They had so many, I don't remember, on

an off.

Q. I don't mean the total number. Let's take the

time of the shutdown. How many girls were there

actively engaged in that work ?

A. I think there were two, to the best of my
knowledge.

Q. And were they learners?

A. They were learners, yes.

Q. And were they also given mending boards?

A. Yes, they were.

Q. Did they use them? A. Yes, they did.

Q. Both girls? A. Yes.

Q. Now, did you have anything to do with

teaching these snag girls their work?

A. Yes, I instructed.

Q. You instructed the girls that were doing the

snag work.

A. Pardon me, the other girl was instructing,

too. We had a girl on the floor.

Q. You mean Miss Barnaby?

A. No. Emma—she also learned to take out

snags. She was instructing the girls. I just can't

recall her last name.

Q. Didn't Mr. Mittman from time to time come

in and advise you and Emma as to how he wanted

these snag girls instructed to handle their [241]

work? A. No.

Q. And isn't it true that occasionally after he

left, you would tell these learners to do it your way
and not Mr. Mittman 's way? A. No.
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Trial Examiner Myers: Do you know whether

Mr. Mittman ever told Emma how to instruct the

snag girls'?

The Witness: No, just the examining part of

the stocking. She was doing a little bit of every-

thing.

Q. (By Mr. Ashton) : Do I understand then

that Mr. Mittman never had all the time you were

there ever commented on the method or methods

to be used in invisible mending or any other kind

of mending or snag work?

A. He would bring men in—I don't know who

they were—and would show them how I performed

the operation.

Q. What men ?

A. Mr. Kramer was there one day, and I think

it was his salesman. And he sat down for quite

some time

Trial Examiner Myers: Who?
The Witness: Mr. Kramer's salesman. I don't

know his name. And they complimented me on my
work.

Trial Examiner Myers: Who is "they"?

The Witness: This salesman, and if I am not

mistaken, Mr. Kramer also complimented me on

my work.

Q. (By Mr. Ashton) : You mean Mr. Robert

Kramer, who is here [242] on my right?

A. Yes.

Q. That didn't quite answer my question. All

the time that you were at the factory Mr. Mittman

did not at any time ever tell you any method or
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methods that he desired to be used either in in-

visible mending or any other kind of mending,

including the repairing of snags'? A. No.

Q. There was nothing concerning these mending

boards where you and Mr. Mittman were ever in

conflict ?

A. No. I hardly ever spoke to the man.

Q. I show you General Counsel's Exhibit 9-U,

which is one of the authorization cards, and ask

you if that is your signature, "Ruth Ludwig"?

A. That is correct. [243]

* * *

LESTER LANDERS
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

* * *

By Mr. O'Brien:

Q. Where are you employed?

A. Trimfit Hosiery Mill.

Q. What is your employment?

A. Hosiery knitter.

Q. Did you serve an apprenticeship to learn the

trade of hosiery knitting? A. Yes.

Q. Where? A. Real Silk Hosiery Mills.

Q. That is located where ?

A. Indianapolis, Indiana.

Q. When did you serve that apprenticeship?
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A. It started October 6, 1928.

Q. And you became a journeyman when?

A. About two years after that, approximately.

Q. Have you worked more or less continuously

as a knitter since that date ?

A. Yes, with the exception of almost three years

in the Army. And in 1949 I was out about eight

months, I believe.

Q. Did you work at the Mission Hosiery Mills

in Los Angeles when Mr. Mittman was superin-

tendent there? A. Yes.

Q. Were you an officer of the local union at the

Mission Mills? [247] A. Yes.

Q. What offices did you hold?

A. I was the local secretary, and I served on

the board of directors, and I was on the negotiating

committee for the original contract with the com-

pany

Mr. Ashton: I didn't quite get the last part of

the answer.

Trial Examiner Myers: He was on the negoti-

ating committee when the company had the origi-

nal contract with the union.

The Witness: I was on numerous shop commit-

tees from time to time. [248]

* * *

Q. When did you next see Mr. Mittman?

A. I cannot recall the date. I went back to see

him practically every day after I received this

letter. Sometimes he was not available, and some-
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times I would go back two or three times a day,

because I needed the work and I couldn't under-

stand why the plant should be shut down as long

as it was.

And I was trying to find out, getting something

definite to go on, because I had bills to pay and one

thing and another, and I couldn't tell anybody

what I could do. I didn't know.

And Mr. Mittman kept putting me off and finally

suggested [252] that I go some place else and get

another job.

I told Mr. Mittman that I had no intention of

going any place else. I felt capable of operating

the machine, and I didn't feel I had done anything

to lose my job for. And I felt that I should have

my job back.

Incidentally, he had already called some men
back to work, a man on my machine.

Q. What did he say? A. Mr. Mittman?

Q. Yes.

A. Well, he kept putting me off and telling me
that the machine wasn't ready. Finally he said

that he would call Mr. Kramer—I believe he said he

had to call Mr. Kramer the next day—and he would

ask Mr. Kramer if I could go to work on the job.

Q. Had you pointed out to Mr. Mittman that

Mr. Hubbard was back there working?

A. Yes.

Q. Was there anyone else back there working

at the time of this conversation with Mr. Mittman?
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A. Yes. There was Hubbard and Paul Reynolds

and Tom Kinney [253]

* * *

Trial Examiner Myers: And these people went

to work after that date, or were they at work before

that?

The Witness: I believe Hubbard and Reynolds

were at work before the application. I am not posi-

tive about it. But I don't believe Mr. Hubbard

was out at all, or only for one or two days if he

was off any. And Reynolds might possibly have

been off a week or a week and a half, a very short

time.

Trial Examiner Myers: Can you name others

that were at work beside those that you did name?

The Witness: Well, I was the last one hired

back. I guess they were all the knitters were back

there except for four men who never did go back

to work. These men were not all hired at the same

time. There were various dates when they went

back to work. [254]
•* # *

A. Yes. When the union—we first started talk-

ing about a union in the mill, there were not enough

applications for everybody to sign a card. And I

happened to be the only one, I suppose, with a pen.

Anyway, I made an exact copy of an application

in the Hosiery Workers' Union.

And I believe all the knitters except Paul Rey-

nolds and James Hubbard signed it. It was a

blanket application for membership in the Hosiery

Workers' Union. [255]
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Q. My question was whether this matter came

up in conversation with Mr. Mittman.

A. Yes.

Q. Tell us, as well as you can recall, what he

said.

Mr. Ashton: What is the date?

Q. (By Mr. O'Brien) : If you can fix the date,

that would be helpful, too.

A. I am not positive, but I think it was the day

after Valentine Day.

Trial Examiner Myers : February 14th is Valen-

tine.

The Witness: It must have been the 15th. I

remember it was. I believe that this particular

conversation was the day after Valentine Day.

Trial Examiner Myers: Of this year?

The Witness: Yes.

Q. (By Mr. O'Brien): What was the conver-

sation %

A. Well, I wasn't satisfied with his answer in

regard to why I was being held out of work, and

I felt there must be some other reason than the

machine.

Mr. Ashton : I move to strike the last portion as

being a conclusion of the witness.

Trial Examiner Myers: Strike it out.

Tell us what you told Mr. Mittman, and what he

told you, as near as you can remember.

The Witness: I believe my opening words were,

" Let's lay [256] our cards on the table. I want to

know whv I am not back to work."
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And Mr. Mittman would still not give me a defi-

nite answer. And finally Mr. Mittman told me that

I evidently didn't like the job, wasn't satisfied with

the job, or I wouldn't have instigated the formation

of a union in the shop.

And I asked Mr. Mittman if that was why he was

holding me out of work.

He said, "No," that the machine wasn't ready to

run, that the union had nothing to do with it. He
didn't care how many union cards I signed.

And he still didn't put me back to work.

Q. (By Mr. O 'Brien) : In that conversation did

Mr. Mittman mention any documents?

A. Just this document.

Q. What did he say about that?

A. He said it was in my handwriting, that I

had passed it around and asked the knitters to sign

this document.

Q. Where was the last place that you saw this

document 1

A. As far as I can remember, I put it in my
jacket pocket at the end of my machine. I never

seen it since.

Q. Was that before the shutdown?

A. Yes. We never used the document. One of

the knitters brought in some cards the next day,

and I intended to tear this application up, but I

never did see it again. [257]

* * *

Q. (By Mr. Goldenberg) : Mr. Landers, I be-

lieve you stated on direct examination by the Gen-
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eral Counsel that you did have a conversation with

Mr. Reynolds? A. Yes.

Q. And that this conversation did pertain to the

matter of Mr. Reynolds' signing a union card?

A. Yes.

Q. Would you tell us as best you can, the con-

versation between you and Mr. Reynolds pertaining

to the union card.

A. Well, I asked him if he were going to sign

the card. [262] And he said that he would later,

but that he didn't want Mr. Hubbard to know.

And then I took Mr. Reynolds home in my car,

and he asked me if I would ask him to sign a card.

I said, "No, I don't care if you sign it or not."

I said, "It is there if you want to sign it. If you

don't, it doesn't make a bit of difference to me."

Q. Did Mr. Reynolds tell you that he was afraid

that Mr. Hubbard

Mr. Ashton: Now, I will object to that as lead-

ing and suggestive.

Trial Examiner Myers: I will sustain it.

Q. (By Mr. Goldenberg) : Was there any other

remark made by Mr. Reynolds to you as part of his

conversation ?

A. Nothing other than the answer I have given

you.

Q. Was the name of Mr. Mittman used in the

conversation? A. No.

Q. Did Mr. Reynolds give you any reason why
he wouldn't sign? A. Not by direct answer.
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Q. Did he give you any reason by indirect an-

swer?

Mr. Ashton: I object. This is not cross-examina-

tion by the counsel for the union.

Trial Examiner Myers: I will sustain it.

Q. (By Mr. Goldenberg) : Was there any fur-

ther statement made by you to Mr. Reynolds other

than what you have just stated [263] on direct

examination or to me at this time?

A. No.

Q. Now, how long did you operate a machine

under the supervision of another knitter at the

Trimfit Hosiery Plant in Anaheim?

A. I presume you mean other than James Hub-

bard?

Q. I do not mean other than, I am including

him. A. Two weeks.

Q. How much of this two weeks—during how

great a portion of this two weeks were you under

the supervisoin of Mr. Hubbard?

A. About a week.

Trial Examiner Myers: He wasn't under his

supervision. He was under his tutelage.

Q. (By Mr. Goldenberg) : And besides Mr.

Hubbard, under who else's tutelage were you?

A. James Ludwig.

Q. Do you recall how extensive this period of

tutelage was? A. About a w"eek.

Q. You mentioned numerous conversations with

Mr. Mittman. Do you recall the mention of your
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union application being withdrawn or an attempt

to withdraw it?

A. Well, it wasn't withdrawal from the union.

It was a withdrawal from any activity in the union.

Mr. Mittman told me he didn't care if I had signed

a union card. It made no difference. It had nothing

to do with the operation of the [264] plant or

working in the plant. And I called Mr. Damm
over here and told him I thought it might possibly

help me get my job if I withdrew from any activity.

I was on a committee.

Mr. Ashton: I move to strike the last statement

as being hearsay.

Trial Examiner Myers: I will sustain it.

Q. (By Mr. Goldenberg) : After you talked to

Mr. Damm, did you tell Mr. Mittman that you had

attempted

Mr. Ashton: We object

Trial Examiner Myers: Don't lead the witness

that way.

Q. (By Mr. Goldenberg) : Did you have occa-

sion to discuss your union membership or lack of it

with Mr. Mittman? A. Yes.

Q. Would you tell us, please, what you said?

Trial Examiner Myers: When?
The Witness : This was, I believe, about the 19th

or 20th of February.

Trial Examiner Myers: Of this year?

The Witness : Yes.

Trial Examiner Myers: And who was present?

The Witness: There was no one ever present
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during any of these except Mr. Mittman and my-

self.

Trial Examiner Myers : Where did it take place ?

The Witness: In Mr. Mittman 's California Ho-

siery Mill.

Q. (By Mr. Goldenberg) : And what was the

gist of this [265] conversation? What did you say

to Mr. Mittman, and what did Mr. Mittman say to

you?

A. Well, I was desperately in need

Trial Examiner Myers: Get on with the conver-

sation.

Q. (By Mr. Goldenberg) : Simply tell us what

was said, if you can recall.

A. I was trying to find out if I couldn't go back

to work. I felt that it must be

Mr. Ashton: I object to what he felt.

Trial Examiner Myers: Mr. Landers, will you

tell us what you said to Mr. Mittman.

The Witness: I told Mr. Mittman I had with-

drawn from all activity from the union. He said it

didn't make any difference. I asked him when I

could go back to work. And he then said he would

get in touch with Mr. Kramer and ask him to let

me go back to work.

* * *

Cross-Examination

By Mr. Ashton: [266]

* * *

Q. Now, concerning this conversation that you

had with Mr. Mittman on either the 19th or 20th of
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February, I want you to recall that to your mind.

In that conversation it was you who brought up the

question of union activity in the first instance by

asking, by telling Mr. Mittman that you had with-

drawn from all activity for the union. Is that

right ?

A. No. That was during the course of the con-

versation.

Q. That was all volunteered by you, wasn't it?

A. Yes.

Q. You volunteered to Mr. Mittman that you

had withdrawn from all activity on behalf of the

union? A. Yes. [276]

Q. And then Mr. Mittman—you did that, inci-

dentally, with the idea that it would help you to get

your job back? A. Yes.

Q. And Mr. Mittman told you in answer to that

that your withdrawal from the union or any activity

that you had in the union or anything connected

with the union had nothing to do with your job in

the plant? A. That is what he told me.

Q. And didn't have anything to do with any-

body's job at the plant?

A. That is what he said.

Q. And he told you at that time, did he not, that

although the machine wasn't, he thought, ready for

the three shifts that he would call Mr. Kramer to

see if he couldn't get you back on the payroll?

A. Yes.

Q. Even though he didn't think the machine was

quite ready to go, is that right? A. Yes.
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Q. And either the next day or the day after that

you were called back to work! A. Yes.

Q. And that was almost immediately after your

conversation with Mr. Mittman?

A. Yes. [277]
* * *

RAYMOND MURPHY
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

* * *

Q. (By Mr. O'Brien): Where did you learn

the knitter's trade?

A. At Real Silk hosiery mill. I started in 1924.

I worked there until 1934. I came out and went to

work

Q. Just a moment. Did you serve an appren-

ticeship at Real Silk? A. Yes, three years.

Q. Approximately when were you hired at Trim-

fit mill?

A. I was hired there November 12th or 13th.

Q. Who hired you?

A. Mr. Mittman. He hired me about two weeks

before.

Q. Had you ever worked on hosiery of the same

type as the hosiery at the Trimfit mill?

A. Never on mitered heel. I had run a Kalio

machine 45 and 51.

Q. What was your first work at the Trimfit
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mill? A. Helping clean machinery.

Q. How long?

A. About two weeks, until they got my machine

ready to start.

Q. Did you receive instructions on the operation

of the machine? A. Yes.

Q. From whom?
A. Carl Driess. He told me that I could take as

much time as I wanted to learn to run it, and when

I thought I was ready, to tell him, which is [292]

customary.

Q. Did you work under the supervision or in-

struction of any other knitters?

A. I would go help on other machines. I helped

on No. 1 and No. 2. They put you in an alley with

a couple of other men that is already operating.

Q. About when were you assigned to knitting on

your own machine?

A. Well, it was about two weeks from after I

started there, from the 13th, but I was helping these

other fellows in the meantime, in between helping

and learning the machine.

Q. About how much instruction time would you

say you had altogether?

A. I would say two weeks, three weeks, counting

the first week I was at the machine.

Q. After you were assigned to knitting on the

machine, did you still have someone telling you how
to do it?

A. On a new machine you have quite a bit of

bugs. If you have trouble you call the fixer and he
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fixes it. They keep doing that until they get it to

running.

Q. What machine were you assigned to?

A. No. 3.

Q. Do you know who was the first person to knit

on No. 3?

A. Well, I was one of the first, I believe. I be-

lieve—I wouldn't say for sure I was the first.

Q. Did you work on the No. 3 machine until the

layoff in [293] January? A. Yes.

Q. Did you have any difficulties with the opera-

tion of the machine No. 3?

A. Once one of my bars stuck and tore out a

bunch of needles. Driess said, " Think nothing of

it."

Q. When was that?

A. That was about the first week I was on it.

Q. And it was the needle bar that stuck?

A. Yes.

Q. Do you remember which head it was ?

A. I think it was on the first 14. It was one of

the first 14 heads, or first 16. It was eight or ten.

I don't know exactly which it was.

Q. Did you have any other difficulty with the

machine ?

A. One time somebody left the back door open.

The cold makes the machine contract. The last two

heads I had quite a few needles. Another time, they

have an arm that goes down. This particular thing

falls in automatic. I had to call Carl Driess at

night.
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The next day Burley told him to grind the elbows

off.

Q. Did you have any other difficulties?

A. I had a lot of miter trouble, which everyone

in the mill had.

Q. What was that? [294]

A. It made holes in the heels. They have knives

that go back and forth. If they get off just a thou-

sandth of an inch it makes a hole. They would set

the knives once and if the temperature would

change we would have more miter holes.

Q. Did Mr. Driess ever tell you that any of this

difficulty was because of your incompetency 1

?

A. No. He stated my machine started up better

than any other.

Q. Or Mr. Robson? A. No.

Q. Or Mr. Burley? A. No.

Q. Or Mr. Mittman? A. No.

Q. What was the first notice that you had of

the layoff in January?

A. Well, I was supposed to go on the night

shift. I was rooming with Landers and one of the

other gentlemen, Dodson. They come down to the

place and said they had closed the place down. I

said, "What do you mean?" Well, they said we are

getting too much bad work and things like that,

and they closed it down.

Trial Examiner Myers: Mr. Dodson said that

to you?

The Witness : Yes. [295]

Q. (By Mr. O'Brien) : Had you attended the
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meeting at the American Legion hall the day

before*? A. Yes, I had.

Mr. O'Brien: Will the reporter please mark

this as General Counsel's exhibit next in order?

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 11

for identification.)

Mr. Ashton: May I ask what Exhibit No.

10 is?

Trial Examiner Myers: The letter addressed to

Ruth Ludwig.

Q. (By Mr. O'Brien): I show you General

Counsel's Exhibit 11 for identification, and I ask

you when you received that letter ?

A. I received it the 8th.

Trial Examiner Myers: Of February?

The Witness: Yes.

Q. (By Mr. O'Brien): Upon receiving the

letter what did you do ?

A. I wasn't at home at the time, and I went

down on the 12th and put in my application.

Trial Examiner Myers: Went to the plant?

The Witness: Yes, to the plant.

Mr. O'Brien: I offer General Counsel's Ex-

hibit No. 11 in evidence.

Trial Examiner Myers: Are there any objec-

tions? [296]

Mr. Ashton: No objection.

Mr. Goldenberg: No objection.

Trial Examiner Myers: The paper will be re-
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ceived in evidence and I will ask the reporter to

kindly mark it General Counsel's Exhibit 11.

(The document heretofore marked General

Counsel's Exhibit No. 11 for identification was

received in evidence.)

GENERAL COUNSEL'S EXHIBIT No. 11

Trimfit Hosiery

Kramer Bros., Inc.

1022 North Sabina

Anaheim, California

Showrooms

New York: Empire State Bldg.

Los Angeles : 811 South Los Angeles St.

2/7/51.

Mr. Ray Murphy,

451 W. 46th Street,

Los Angeles, California.

Dear Mr. Murphy:

You will recall that heretofore due to required

additions to and changes of our machinery and the

necessity to verify the causes of excessive wastage

in our manufacturing operations, wastage being in

excess of any commercially allowable percentage,

we were compelled to suspend manufacturing oper-

ations. The time required to accomplish the fore-

going being unknown you were discharged. The
additions to and changes of our machinery are

practically complete and we are certain that we
have determined the causes of the excessive wast-
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age; it was not caused by or contributed to by the

condition of our machinery. We are therefore about

to resume manufacturing operations. If you are

desirous of being re-employed by us kindly file your

application for employment at our office. All re-

employment will be progressively resumed, we will

employ according to our needs from time to time

to achieve the most efficient operations.

We will be taking applications Friday, February

9, 1951.

Very truly yours,

TRIMFIT OF CALIFORNIA,

/s/ EMIL MITTMAN.

Received in evidence November 21, 1951.

Q. (By Mr. O'Brien) : Did you have any con-

versation with anyone at the plant when you made

your application'?

A. Just Mr. Mittman's daughter.

Q. What was your conversation with her?

A. I asked her for an application blank. I filled

it out and gave it to her and asked when I would be

put back to work. She said she didn't know.

Q. In between the date when your roommates

told you that the mill was down and the day when

you went back to the plant and made your applica-

tion had you had any conversation with Mr. Mitt-

man? A. No.

Q. Or with Mr. Driess?
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A. No. I had a conversation with Mr. Driess

when they closed the plant down. [297]

Q. (By Mr. O'Brien): After you made your

application for employment, did you go back to the

mill on any occasion ?

A. Yes. I went back and picked up my tools.

Q. When was that? [301]

A. It was around the first.

Trial Examiner Myers: Of what month?

The Witness: February.

Q. (By Mr. O'Brien): Whom did you see on

that occasion? A. I seen Mr. Bill Burley.

Q. What was your conversation with him?

A. Well, I asked him if I could get my tools. He
said yes. He says, "Where are they?" I said, "All

in the box back of the machine." He said, "Maybe I

better go in and help you get them." I went in and

picked up the tools. Several of the fellows had tried

to buy my oil can. I had the only one like it that

could reach the main bearings in the bottom.

Q. Was there knitting going on at the time?

A. Yes, sir.

Q. Which machine?

A. I would say three machines. Nos. 1, 2 and 3.

Q. Did you inquire

Mr. Ashton : Nos, 1, 2 and 3 machines ?

The Witness: Yes.

Q. (By Mr. O'Brien): Was there any conver-

sation about when you would go back to work?
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A. No. Hubbard told me that he wanted to buy

my oil can. He said, "You better sell it. You won't

be needing it any more." [302]

Q. Did you call again at the plant at a later

time?

A. Yes. I called there about the first of March.

I went in the Kramer Brothers three or four times,

and I went to the California-Made Hosiery Mill

three or four times trying to find Mr. Mittman.

Q. Did you finally find him?

A. No, I never found him. I would go to one

place and they would say he was over at the other

place. His daughter asked me if I knew his car. I

said I did. They told me one time he was out to lunch.

Q. Were you ever recalled to work?

A. No; I was never informed why I was fired

either.

Mr. Ashton: I move to strike the last state-

ment as not responsive to any question.

Trial Examiner Myers: Strike it out.

Q. (By Mr. O'Brien) : Did you sign a petition

for Mr. Landers? A. Yes, I did.

Trial Examiner Myers : What kind of a petition

was it?

The Witness : It was very much the same as the

American Federation of Hosiery Workers' card, on

the letterhead. It was a piece of paper. He had writ-

ten it out. He was the first one to sign, and I was

the second. [303]
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Cross-Examination

By Mr. Ashton: [305]

* * *

Q. Did you continue to have—or did you have

any outside business while working for Trimfit?

A. No.

Q. Weren't you engaged in selling, at least to

some extent, on the outside, fishing tackle

A. No.

Q. during the time that you worked for

Trimfit? A. No.

Q. Don't recall on one occasion trying to sell

some fishing tackle to Mr. Mittman?

A. I told him I could get fishing tackle at a 20

per cent discount any time he wanted it. I wasn't

trying to sell it.

Q. You had no outside job? A. No.

Q. Or any other kind of work or employment,

whether regular or irregular, during the time that

you were at Trimfit? A. No. [306]

* * *

Mr. Ashton: I will state for the record that all

the evidence I have been able to gather to date

shows he never came back and filed an application

for employment.

The Witness : Yes, I did.

Mr. Ashton : I am not arguing with the witness.

That is the information I have, Mr. Examiner. And
I expect that our evidence will reflect that. I have
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been very surprised by the witness' testimony. That

is the reason I asked him about the fishing tackle.

I know, and I expect the evidence will show, that

there was a reservation in Mr. Mittman's mind in

taking him back, subject to giving up the fishing

tackle business. That is the reason I asked the ques-

tion.

The Witness: Could I make a statement?

Trial Examiner Myers: No. Go ahead, Mr.

Ashton.

Q. (By Mr. Ashton) : You said you received

this letter, which is in evidence as General Coun-

sel's Exhibit 11, on February 8th, the day after it

is dated?

A. That is correct. I didn't receive the letter

personally. It came to my house.

Q. It came to your house? A. Yes.

Q. And when did you actually receive it?

A. I received it the 12th. I was out of town.

Q. You were out of town. And then on the 12th

you immediately [307] went to the plant ? You went

to the plant, at least, some time during that day?

A. Yes, in the morning.

Q. In the morning. About what time ?

A. Well, I went there—it was in the morning

about 10:00 or 10:30.

Q. And did you go just into the office or into the

plant?

A. I went into the office. I asked her if I could

go into the plant, and she said no.
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Q. Well, did you want to go into the plant to

get something?

A. I wanted to see some of the fellows.

Q. By the way, you say that you attended the

union meeting on January 21st ?

A. That is right.

Q. Did you attend the second union meeting that

took place in the succeeding week? A. Yes.

Q. And did you write this second application

out ? A. Yes.

Q. On February 12th, in your own handwriting ?

A. February 12th?

Q. Yes. A. Yes.

Q. And it was an application for employment,

such as the one I just showed you, that you signed

and filled out the first [308] time? A. Yes.

Q. And the only one who was present in the

plant at the time was Delores Mittman?

A. Billy Burley came in the office there and

went back out.

Q. Was Mr. Burley there during the time that

you were filling out your application?

A. Yes. I think he walked in while I was filling

it out. He spoke to me and I spoke to him.

Q. Was there anyone else there while you were

filling out this application?

A. No. That is all I seen.

Q. And you filled it out completely, did you?

A. Yes, sir.

Q. And you signed it? A. Yes.

Q. And then you turned it in?
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A. Yes. I gave it to Miss Mittman and asked

her when they was going to call us back to work.

Q. And she said she didn't know?

A. That is correct. [309]

* * *

Q. What men were working on No. 3 machine,

if you know, at the time you came back and picked

up your tools on February 16?

A. Tom Kinney and Dodson. Dobson worked

the other shift. Kinney was on the shift I was on,

or was on the shift the day I walked in.

Q. So, No. 3 machine was then only operating

two shifts at the time you went back and picked

up your tools? A. Yes.

Q. And before the shutdown, No. 3 machine was

operating three shifts, wasn't it?

A. Three shifts, 48 hours a week on each shift.

Q. Now, you have told us about a conversation

with Mr. Hubbard in which the oil can was men-

tioned. Isn't it a fact that what happened in that

conversation was this: You came into the factory

part of the plant and stated that you were quitting ?

A. No. I told Dodson in the factory part of the

plant that I was quitting the apartment, our rent

was up that day, the 16th. .

Q. Well, this was the 16th, wasn't it?

A. Yes. We had paid half a month's rent in

advance. They closed the plant down, and we were

stuck with it. [310]

Q. You had a job, though, with the United

Sporting Goods? A. Not at that time.



vs. Trimfit of California, Inc. 2&>

(Testimony of Raymond Murphy.)

Q. When did you go back there?

A. I went back there—just a moment. I will

give you the correct date. I was off work two

months. I started back June 1, 1951.

Q. And you had not been selling anything for

United Sporting Goods or anyone else prior to

June 1, 1951, after having left the United Sport-

ing Goods to go to work for Trimfit, is that right?

A. That is correct.

Q. Didn't you, in a conversation with Mr. Hub-
bard on or about February 16, when you went back

to get your tools, tell Mr. Hubbard that you were

not going to do knitting from there on, but that

you were going to do work that wasn't knitting?

And then didn't he say he would like to buy

your oil can, because you wouldn't need it?

A. He told me I wouldn't need my oil can.

Q. He was just another knitter there at that

time? A. That is correct.

Q. Now, had you made any effort to contact

Mr. Mittman before you went back to get your tools

on February 16? A. February 16?

Q. The day you went to get your tools.

A. No. I was given to understand [311]

Q. Just answer my question yes or no.

A. No.

Q. You hadn't tried to contact him before you
went back to get your tools? A. No.

Q. And how long was it after February 16 be-

fore you made any effort to get another job?
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A. Well, I put in applications to this hosiery

mill out here on Olympic.

Q. I am not asking what effort you made to

get another job. After the shutdown, when was

the first time that you made application anywhere

else for a job or asked for a job anywhere 1

?

A. The Trimfit.

Trial Examiner Myers : He means after that.

Q. (By Mr. Ashton) : After the application at

Trimfit that you told us about.

A. I filed applications at four or five places.

Q. Which was the first one?

A. It might have been—it was at Anaheim

Hosiery Mill.

Q. Well, tell us when.

A. The day I picked up my tools I filed an

application there.

Q. That was February 16? A. Yes.

Q. And did you thereafter from time to time

file applications [312] in other places?

A. Yes. I went to this hosiery mill on Olympic.

I filed an application. I went to the Palm Hosiery

Mills down on Manchester and filed an application.

And I went to Badlands and got a job and worked

two months up there.

Q. Was that before or after June 1?

A. It was June 1.

Q. You are working for United Sporting Goods

now?

A. I went to work there June 1st. And be-

tween June 1st and the time I left Kramer Broth-
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ers Hosiery, I worked for a month or two months

up at Redlands Hosiery Mill.

Trial Examiner Myers: Do you mean the time

in between February and June 1st or after June

1st?

The Witness: I would say May and April.

Trial Examiner Myers: Was that before you

went to work for this sporting goods company?

The Witness : Yes. That was before I quit Red-

lands to go to the sporting goods company.

Q. (By Mr. Ashton) : You worked at the Red-

lands mill? A. At Texas and Colton Streets.

Q. During the months of April and May, 1951,

is that right? A. That is pretty close to it.

Q. Do you have anything in your pocket to

tell you exactly?

A. I quit there and went June 1st to the United

Sporting Goods. I worked eight or nine weeks at

Redlands. I have my [313] pay slips at home.

Q. Then you went to work at the Redlands mill

sometime the latter part of March? A. Yes.

Q. And worked there until the end of May?
A. Yes.

Q. All right. Now, after receiving this letter,

General Counsel's Exhibit 11, when was the first

time you tried to contact Mr. Mittman?

A. Well, I was going to speak to him the 16th,

and he walked out of the door. I said, "Can I

talk to you?"

He said, "I am busy."
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I said, "I will see you later." That is the last

I have seen of him.

Q. You mean he came out of the plant?

A. He came out of the plant. I was stopping

to buy some hosiery.

Q. You say he came out of the plant?

A. I said, "Have you got a minute?"

He says, "I am busy."

I said, "I will see you later."

Q. That was February 16?

A. I am not too sure of the date, but I seen

him once since the place was closed.

Q. When was the next time after that that you

tried to [314] contact him?

A. The day I went down there and run back

and forth. I think it was about the first of March

that I run back and forth six or seven times.

Trial Examiner Myers: You mean from his

plant ?

The Witness: To the Trimfit, which is about

three or four blocks difference.

Q. (By Mr. Ashton) : This was on just one

day that you ran back and forth six or seven

times ?

A. Yes. I was at each place three or four times.

Q. And at each place they told you he was

either at the other place or at lunch where you

couldn't reach him?

A. Yes. They told me he wasn't at the plant

I was at.

Q. Whom did you talk with when you went to
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Trimfit, when you said you wanted to see Mr. Mitt-

man?
A. His daughter. She was in the office there.

Q. And you told her you were looking for Mr.

Mittman ?

A. Yes. She told me he wasn't there; he was

over at the other plant.

Q. And at the California Hosiery, do you know

who you talked to there?

A. I talked to the girl at the desk that sells the

hosiery there. And once I talked to the foreman,

Louie—I can't think of his last name.

Q. To the foreman or the superintendent? [315]

A. The foreman. Well, I don't know whether

he is classed as foreman, fixer, or superintendent.

I know his first name is Louie.

Q. Aside from these efforts that you made on

or about March 1, when you ran back and forth

between the two plants trying to find him and the

time when you saw him momentarily, which you

think was right around the time you picked up

your tools, did you ever try to contact him?

A. I was given to understand he would call.

Q. Who would call?

A. I think Tom Kinney and Bud Koons got

called back that way.

Q. You never attempted to call Mr. Mittman

on the telephone? A. No.

Q. You say that when you went to pick up your

tools on February 16th, you said something to the

effect that you were quitting, meaning you were

quitting the apartment where you were living?
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A. I told Dodson that after I come in the door.

I said, "I am quitting the apartment."

He said, "Me, too. I have another place."

Q. Did you quit the apartment about that time?

A. Yes. I had already got most of my stuff out

and put in the car at that time.

Q. Did you on that day, or at any other time,

inform Dolores Mittman or anyone else in Trimfit

as to where you were moving ? [316]

A. They knew my home address, as it was on

that application.

Q. The address being 451 West 46th Street, Los

Angeles'? A. That is right.

Q. And that is the same address that you put

on the second application which you filed ?

A. Yes.

Q. You didn't put your apartment address on?

A. No, because I was giving it up at that time.

I don't think I put my apartment address on. I

don't remember.

Trial Examiner Myers: Is it your contention

that the company notified Mr. Murphy to return

to work?

Mr. Ashton: Yes. And I may say, very frankly,

we have no application for employment for him.

Trial Examiner Myers: Did you notify him to

come back? Is that your contention?

Mr. Ashton: By that letter.

Trial Examiner Myers: You mean General

Counsel's Exhibit 11?

Mr. Ashton: Yes.
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Trial Examiner Myers: That is the only letter?

Mr. Ashton: Yes, and that he never came back

and filed an application for employment, is my
understanding.

Trial Examiner Myers : The reason I asked you

that is because you asked whether he gave his local

address in Anaheim or his Los Angeles address on

the second application. [317]

Q. (By Mr. Ashton) : As I understand it, you

gave your Los Angeles address on your second

application ?

A. Yes. I was living at home then.

Q. You made your second application on Feb-

ruary 12th ? A. That is correct.

Q. And then you announced on February 16th,

when you went to the plant, that you were giving

up your apartment? A. Yes.

Q. Where was it located ? A. On Chartres.

Q. What town?

A. Anaheim. I had an apartment with Landers

and Dodson.

Q. Did you tell Mr. Mittman when you saw him

there, when he came out of the California plant

at somewhere around February 16th, when you saw

him there just momentarily, that you had filed an

application for reemployment? A. No.

Q. You didn't tell him that. You didn't write

the firm anything to ask when you were going to

go back to work? A. No. [318]
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DENNIS A. FITZPATRICK
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. O'Brien:
* * *

Q. Mr. Fitzpatrick, did you serve an apprentice-

ship to learn the knitters ' trade ? A. Yes.

Q. Where?

A. Coed Hosiery Mill, Philadelphia. I started

April, 1927.

Q. And when did you become a journeyman

knitter ?

A. Approximately four and a half years later.

Q. Are you acquainted with Mr. Carl [325]

Driess.

A. He is my brother-in-law. I knew him for

approximately 21 years.

Q. How did you get your job at the Trimfit

Hosiery Mill?

A. December of 1949, he was in Pennsylvania

Mr. Ashton: You are speaking now of Mr.

Driess %

The Witness: Yes. And during the course of

the conversation he said he was going back to Ana-

heim. He had previously been in Anaheim.

I asked him to let me know the situation there

for physical reasons of my family. I would go out

there if I could get a job. He didn't give me any
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satisfaction at the time, yes or no, and the matter

was dropped.

So early in the spring, I would say April, I

wrote him a letter, saying that if there was any

opening I would like to know about it, as I would

—

if I moved, I would have to do it through the sum-

mer, due to my children attending school.

I still didn't receive any reply. And then I was

standing in front of my house, I believe it was on

a Sunday, and about the middle of May, and I was

called in, and one of the children answered the

phone and said I was wanted on the phone.

I picked up the phone. There was no or yes, it

was just "there is a job here. You want it?"

Mr. Ashton: Is this supposed to be Mr. Driess?

The Witness: I don't know who it was on the

phone. The voice came over the phone, "There is a

job. If you are interested." [326]

I said, "Is it in California?"

He said, "If you want that job, it is here."

I says, "How soon will I have to make a deci-

sion?"

He says, "Let me know right away."

I said I had to discuss it ; I had to sell my house.

He said, "Well, I want to know."

I said, "Will I get any last shift?"

He said, "No, you won't be in on that."

By "last shift," I meant the graveyard shift.

So he says, "Let me know."

I said, "I will call you. I will send you a tele-
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gram in a week telling you one way or the other, if

I will accept the job."

In about six days I sent him a telegram stating

that I would leave Pennsylvania with my family

when my vacation started, which was July 16, and

I would get there when I reached there. That I

would take my time, I wouldn't rush, but I would

be there, roughly, in the next two weeks.

So, that I did. I left Pennsylvania on the 16th

—

this is 1950—I reached Anaheim, I think it was the

first day in August. It was on the first Monday in

August. I think it was the 2nd. And when I came

in in the morning, it must have been 9:00 o'clock

in the morning, Monday morning, when I reached

there.

I contacted him within a half-hour. He told me
to take a [327] little rest and come in to work.

I says, no, I was all tired out from driving. So,

I said, "I don't know when I will come in." It

ended up I started to work the next day, which was

the first Tuesday in August.

Trial Examiner Myers : 1950 1

The Witness: That is correct.

Q. (By Mr. O'Brien): Did you talk to Mr.

Mittman before you started to work? A. No.

Q. What did you do when you started to work?

A. After I went to work, Monday, the next day

—we were working—we were starting about 8:00

o'clock in the morning at the time.

Trial Examiner Myers: When did you start?

WT
hen did you first start to work?
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The Witness : I assisted Carl Driess in the oper-

ation of the machine that was ready to function,

and when they got as far as those finishers, they

have to have a knitter assist them from there. I

may have moved the machine only a short distance,

and it may set. They have to have the knitters at

that point where they make adjustments. That was

the beginning of production.

Q. (By Mr. O 'Brien) : Did you get your in-

structions from Carl Driess?

A. Directly. I was working right with him.

Three of us were [328] on the machine at that

particular time.

Q. Who else? A. Myers.

Q. Do you know whether Mr. Robson was there

at that time? A. Mr. Robson was there.

Q. Had you talked to him before you started to

work? A. No, sir.

Q. How long did you work on the machine un-

der Mr. Driess' instructions?

Mr. Ashton: I assume this is Machine No. 1?

Mr. O'Brien: I think it is obvious from the

record that it was Machine No. 1.

The Witness: That was the first machine

Mr. Ashton: I didn't mean to interrupt your

questioning.

The Witness: We continued with the work, and

Driess was working with me all times.

Q. (By Mr. O'Brien): For about how long?

A. I would say we worked together a month on

that job, at least three weeks.
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Q. How long was it before Machine No. 1 was

in production?

A. In about a three-week period, that Mr. Hub-

bard then came on the machine. And I showed him

the changes. He knew practically all of that type

machine and so did I. The only thing we needed

to learn was the mitered heel. And Mr. Hubbard

was operating the machine at the Anaheim plant.

When he would [329] finish the work there he

would come up and hang around my machine an

hour or so to learn the mitered heel change. So

when the machine was running smooth enough to

go into production for another shift to go on, Mr.

Hubbard walked right in and took the machine and

didn't have any difficulty. I would say he had

broken in on it practically by that time.

Q. Had you been producing merchandisable hose

before Mr. Hubbard started?

A. That is right, yes.

Q. About how long after you started working

on the machine was it producing merchandisable

hose?

A. I would say—I would have to make a guess

—

about three weeks. As soon as the machine started,

you get a few stockings, but as far as volume went,

I would say it would be three weeks.

Q. And did you work on Machine No. 1 con-

tinuously until the layoff? A. Yes.

Q. Did you attend the union meeting on the day

before the layoff? A. Yes.

Q. What shift were you working on the day of
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the layoff? A. Midnight, or graveyard shift.

Q. How did you receive notice of the layoff?

A. Ludwig stopped at my house and told me on

the Monday of the layoff I was to resume work at

10:00 o'clock that night. [330]

I had worked on the 10 :00 o 'clock shift the day

—

10:00 o'clock Sunday night previous to the shut-

down, I had started that machine up. I worked

Sunday night the 21st of January, and the shut-

down was the next day.

Trial Examiner Myers: Did you work the mid-

night shift Sunday night?

The Witness: Yes. The shift starts at 10:00

o'clock, and you end up at 6:00 in the morning.

Trial Examiner Myers: Did you end at 6:00

o'clock on Monday morning?

The Witness: Yes.

Q. (By Mr. O'Brien): So, when you left at

6:00 o'clock on Monday morning, no one had told

you there was going to be a shutdown or layoff?

A. No one knew anything at that time.

Mr. O'Brien: I will ask the reporter to mark
this as General Counsel's exhibit next in order.

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 12

for identification.)

Q. (By Mr. O'Brien): I show you General

Counsel's Exhibit 12 for identification, which pur-

ports to be a copy of a letter, dated February 6,

1951, addressed to Mr. Dennis Fitzpatrick and
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signed Trimfit of California by Emil Mittman. Did

you receive the original of what purports to be a

copy of that letter 9

Mr. Ashton: We will stipulate he did, counsel,

unless you want to double check it. [331]

The Witness: To the best of my knowledge I

never received a letter worded like that.

Q. (By Mr. O'Brien) : Did you make an appli-

cation to Trimfit after the layoff? A. I did.

Q. Was it after you received some letter from

Trimfit saying that you should appear on a certain

date?

A. There was no day designated we were to re-

port. It said if you wanted your re-employment,

if you wanted your job back, to make an applica-

tion of it.

Mr. Ashton: This is our copy.

Trial Examiner Myers: Mr. Goldenberg said he

sent the original back. It was stipulated that it was

a copy of it.

Mr. O 'Brien, are you offering that in evidence I

Mr. O'Brien: Yes.

Trial Examiner Myers: Is there any objection?

Mr. Goldenberg: No objection, Mr. Examiner.

Mr. Ashton: No objection.

Trial Examiner Myers: The paper will be re-

ceived in evidence, and I will ask the reporter to

kindly mark it General Counsel's Exhibit 12.

(The document heretofore marked General

Counsel's Exhibit No. 12 for identification was

received in evidence.)
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GENERAL COUNSEL'S EXHIBIT No. 12

Kramer Bros., Inc.

1022 North Sabina

Anaheim, California

2/6/51.

Mr. Dennis Fitzpatrick,

515 South Palm,

Anaheim, California.

Dear Mr. Fitzpatrick:

You will recall that heretofore due to required

additions to and changes of our machinery and the

necessity to verify the causes of excessive wastage

in our manufacturing operations, wastage being in

excess of any commercially allowable percentage,

we were compelled to suspend manufacturing oper-

ations. The time required to accomplish the fore-

going being unknown you were discharged. The

additions to and changes of our machinery are

practically complete and we are certain that we

have determined the cause of the excessive wastage

;

it was not caused by or contributed to by the condi-

tion of our machinery. We are therefore about to

resume manufacturing operations. If you are de-

sirous of being re-employed by us kindly file your

application for employment at our office. All re-

employment will be based on ability. Inasmuch as

manufacturing operations will be progressively re-

sumed, we will employ according to our needs from

time to time to achieve the most efficient operations.
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We will be taking applications Thursday, Febru-

ary 8, 1951.

Very truly yours,

TRIMFIT OF CALIFORNIA,

/s/ EMIL MITTMAN.

Received in evidence November 21, 1951.

Q. (By Mr. O'Brien) : Did you go to the plant

and fill out an application? [332]

A. It is my impression I received that letter on

Wednesday. Two days later I went up and filled

out the application.

Q. Did you have a conversation with anyone at

the plant when you filled out that application?

A. The only one there was Miss Mitttman in

the office.

Q. Did you have any conversation with her?

A. Nothing. I asked if she could give me any

information about when they would resume. She

said she couldn't tell me anything.

Q. In between the time of the layoff and the

time you went down to make application, did you

go to the plant at all? A. No.

Q. After you filled out your application, did

you go to the plant?

A. Approximately two weeks later I went up.

Q. Who did you see?
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A. I called first and asked Mr. Mittman if I

could have an interview.

Q. That was a telephone conversation?

A. Yes.

Q. You spoke to Mr. Mittman on the telephone ?

A. Yes.

Q. That was about two weeks after you filed

your application? A. Roughly two weeks.

Q. What was your telephone [333] conversa-

tion?

A. I stated who I was, and if he would talk

to me.

He says, "Yes, I will see you, but there is nothing

to talk about."

I said, "I would like to come up and find out,

talk with you."

He says, "All right," that he would be there.

So I made an appointment for a time

Trial Examiner Myers: What time?

The Witness: It was after lunch. I assume it

was around 2:00 o'clock.

Trial Examiner Myers: The same day?

The Witness: Of the telephone appointment,

yes. So I got there, and I had to wait around about

three-quarters of an hour. And when he came out

to talk with me, he had Mr. Burley with him. There

was also his daughter was in the office.

So he just came in the office six steps and didn't

sit down or anything. He just said, "What do you

want?"
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I said I wanted to know if I was going to be

called back to work and when.

He said, "I ain't got time to talk with you now.

I got a shipment to take care of."

And away he went and turned around and went

away. And Burley went with him.

Q. (By Mr. O'Brien): Did Mr. Burley say

anything on that [334] occasion?

A. Nothing at that time at all.

Q. Did you ask any questions?

A. There was no time to ask any questions. He
just left me standing there. I called to Burley. He
just shrugged his shoulders and waved his hand

and kept on going with Mr. Mittman. I left.

Q. Did you go back to the plant on any other

occasion? A. I did.

Q. When was it?

A. About two weeks after that. I made an ap-

pointment by 'phone again. I tried several times

and couldn't get any contact

Trial Examiner Myers: Who were you calling?

The Witness: Mr. Mittman.

Mr. Ashton: Who did he make the appointment

with?

The Witness: Mr. Mittman.

Trial Examiner Myers: Did you speak to Mr.

Mittman on the telephone?

The Witness : Finally, yes. That was three weeks

after the first visit.

Trial Examiner Myers: What was that tele-

phone conversation?
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The Witness: He wanted to know what I

wanted. I said I wanted to talk to him. [335]

He says, "What about?''

I says, "Well, I would like to talk with you. Will

you see me?"
He said, "I will see you any time."

And so I tried to make an appointment for that

day, but I don't think he would let me come that

day. It seems like I had to contact him still an-

other time.

So I made an appointment with him, which was

made by telephone. And I went up to his office.

Trial Examiner Myers: About how long after

the first conversation is this?

The Witness : The following day, which, I would

say, roughly is two weeks after the first meeting.

Two weeks after the first time I had an interview

with him. So, when I went in the office

Mr. Ashton: Was this at Trimfit?

The Witness: In the Trimfit office. Mr. Burley

was with him again.

And he says, "What do you want?"

Trial Examiner Myers: Who said that?

The Witness: Mr. Mittman said, "Well, what

is it?"

I said I wanted to go back to work.

He said, "You are not going to put any words

in my mouth. There is no work for you here. And
if you can get work some other place, I advise you

to get it." [336]

And he started walking back into the mill.
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So I said, "I have tools and clothing here. What
should I do about it?"

He says, "Mr. Burley will get them for you."

So I said to Burley, "I have shoes and pants and

a shirt in the men's room," and in a drawer I had

some tools, and then in another place I had still

some oil cans.

So Mr. Mittman said, "You go with him and let

him get the things himself."

Trial Examiner Myers: He said that to Mr.

Burley?

The Witness: Yes. So I said to Mr. Mittman,

"Won't I be called back?"

He says, "You don't want to work, and you never

did want to work." He says, "Any man that walks

out and leaves the machine standing, I can't bother

with. We have too much money invested here."

And away he went.

Q. (By Mr. O 'Brien) : Then did you go with

Mr. Burley to get your tools and clothing?

A. Mr. Burley practically stood on my heels

while I got my things.

Q. Did you have any conversation with Mr.

Burley while getting your things?

A. While I was getting my things, I said,

"What is going on here? What is the matter, [337]

Bill?"

He said, "I don't know. All I am doing is a hell

of a lot of work and getting nothing for it."

Q. Were there any knitting machines operating

at the time you got your tools?
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"A. There was three machines running at the

time—Nos. 1, 2 and 3.

Q. After this second conversation with Mr.

Mittman, did you have a conversation with your

brother-in-law, Carl Driess? A. Yes.

Q. About when was that?

A. It was after this meeting. I would have

trouble nailing down the time.

Trial Examiner Myers: About how long after

the meeting?

The Witness: Well, about six weeks went by,

and he didn't come to my house. Previous to that,

he dropped in my house the average of once every

other week.

Trial Examiner Myers: Who is "he"?

The Witness: My brother-in-law, Carl Driess.

Then after the shutdown, he didn't show up at my
house for about a month and a half.

Mr. Ashton: This was after the shutdown?

The Witness: After the shutdown.

Mr. O'Brien: Would you nail the time down a

little bit on this? I am at a loss on it. Maybe you

are not.

Trial Examiner Myers : The first time after the

shutdown [338] Mr. Driess came to your house was

about six weeks after the shutdown; is that right?

The Witness: That is right.

Trial Examiner Myers: That is when you had

the conversation you were going to tell us about?

The Witness: He came there, and we talked

everything but hosiery.
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Trial Examiner Myers : Go ahead. Fix the time.

Mr. O'Brien: I have a contemporary statement

here from Mr. Fitzpatrick. I can ask him a leading

question and suggest it was on or about that date.

Mr. Ashton: Go ahead. I am at a loss as far as

the date from the witness' testimony.

Q. (By Mr. O 'Brien) : Was it on or about

Thursday, March 29, 1951, that Mr. Driess called

at your home? A. Yes, about that time.

Q. And on this occasion you talked about every-

thing but hosiery? A. That is right.

Q. Then how much after that in time did he call

on you again, if he did?

A. About a month. And then he would drop it.

The same situation. No discussion of the plant that

amounted to anything.

Q. Was there any time that you had discussion

with anything [339] at the plant when he called at

your home?

A. Yes. I am trying to figure the date. That is

what has got me stumped.

Mr. Ashton: Lead him to it.

Q. (By Mr. O'Brien) : The date I suggested to

you was Thursday, March 29, 1951, at your home

in the evening. It was the occasion of when you

asked him to get your screwdriver. Does that recall

anything to you? A. Yes, that is it.

Mr. Ashton : Now, are we going to start the con-

versation over again?

Q. (By Mr. O'Brien) : Now, let's find out what

the conversation is.
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A. He called at my home with his wife, and we
watched television and so on, and it was practically

the end of the evening when this occurred. So he

asked me—he was getting prepared to leave the

state—I told him I had some tools left up there

and would he get them for me.

Trial Examiner Myers : Up at the Trimfit mill ?

The Witness: I had a screwdriver and an oil

can.

So he asked me, "Why don't you go back and get

your job back? You are a good knitter. They need

knitters."

I said I had went out and filled out an applica-

tion and was waiting for them to call me.

He says, "Why don't you do as the others did?

They [340] begged for their jobs and they got them

back."

I said, "Well, I didn't want to go kowtowing for

the job. I felt that I had done my job right and

filled out the application, and if they needed me,

they would go for them."

Then is when he told me I got in with the wrong

group of people.

I says, "What do you mean the wrong people?"

"Well, Ludwig and Landers," he says. "They
are trying to organize the place there. And there

is too much money out in California that will fight

unionism. You guys ain't got a chance. You go up
and ask for your job. I know you will get it."

That was about it. He told me I could get the job

back for begging for it. That is about the size of it.
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Q. Was there any further discussion about Mr.

Ludwig at this time?

A. The only part I recall is that I had gotten

in with the wrong ones, the wrong group, and that

made it bad for me.

Q. Did you sign a petition, which Mr. Landers

had written out in his own hand? A. I did.

Q. What difficulties, if any, did you encounter

in the operation of your machine, starting with the

first one?

A. The mitre heel was comparatively new. And
that job, being the pilot job, we had more trouble

on it. And it being fine [341] gauge, temperamental,

we had the trouble with the air conditioning every

day, not once a day, but every day at the beginning.

And we were forever making adjustments on the

thing. To make adjustments, you got to stop the

operation completely. That was the biggest bone

of contention.

The rest of that stocking was run as smooth and

nice as you wanted. When we got down to the mitre

heel, we would lose a half or three-quarters of an

hour all over again on the knife setup.

Q. Did that difficulty ever get ironed out of your

machine ?

A. Never completely eliminated on my machine,

while we were operating, until it shut down. It was

never fully eliminated.

Q. I think you said in one of your interviews

with Mr. Mittman that he said you would go away

and leave your machine at night.
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A. That is right.

Q. Do you recall the incident?

A. Very well.

Q. About when was that?

A. I done it on two occasions.

Q. The first time was when?

A. I would say around the end of October, the

first it happened.

Q. What happened?

A. I come on at 10:00 o'clock prepared to work

for eight [342] hours, to 6:00 o'clock in the morn-

ing. The condition of the main end, the bobbins,

they were so low that it would have taken me double

time to complete one set due to them being so low.

The most I could have run was two hours.

So I inquired around if there was any more yarn.

There was no additional yarn had been left for

me to complete my shift. So I put the machine

in the position where those bobbins could have been

changed, and then continued on. In other words,

I ran the welt just as you would begin to use the

main end, which was these little bobbins. There

wasn't sufficient material there, and we had been

running into a lot of headaches. And no one knew

anything. So I went home.

Trial Examiner Myers : How long did you work

that night?

The Witness: I worked about three-quarters of

an hour, possibly an hour. That was the first occa-

sion.

Q. (By Mr. O 'Brien) : And you stopped the
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machine in a position that a new bobbin could have

been put on and threaded up?

A. The whole works could have been threaded

up. Thirty-two bobbins is what it would have been

to replace it.

Q. All 32 main bobbins were low?

A. That is right.

Trial Examiner Myers: You mean they didn't

have much yarn on them?

The Witness: That is right. If they run off

altogether, [343] it would have been a loss of more

time in threading them all up. As a matter of fact,

they were practically doling out the amount of bob-

bins. They tried to estimate the yarn. I don't think

the shipment came through on time.

Q. (By Mr. O 'Brien) : Was there anything

said to you on the following day about this inci-

dent?

A. Not directly, but by inference and the ten-

sion in the air, I was led to know I shouldn't have

done it.

Q. Did Mr. Dodson speak to you about it?

A. He didn't bawl me out.

Trial Examiner Myers : Did he speak to you ?

Q. (By Mr. O'Brien) : Did he mention the fact

that you had left early?

A. To my mind he didn't say anything to me
directly at all.

Q. Did you tell him why you left early?

A. I couldn't honestly say yes or no. But my
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answer would have been there wasn't sufficient ma-

terial to

Mr. Ashton: I move to strike the witness' last

statement.

Trial Examiner Myers: Strike it out. Did you

say anything to him?

The Witness: I can't recall.

Q. (By Mr. O'Brien) : Did you tell Mr. Driess

why you left early?

A. I can't recall that, either.

Trial Examiner Myers : Did you tell anybody at

the plant [344] that you left early?

The Witness: No. I just left the machine

standing.

Trial Examiner Myers: Did you tell anybody

the next day?

The Witness: No. When I come in the next

day, which is 10:00 o'clock the following night, the

machine was in operation. I just took my regular

swing and kept on working.

Mr. Ashton: That is in answer to the question

"Did you tell anybody why you left early?"

The Witness: They asked me if I told anybody

why I left early. I don't recall anyone asking me
why or anything. It was obvious why I left.

Trial Examiner Myers: All right. Stop this.

Just listen to the question and answer directly.

Q. (By Mr. O'Brien) : Now, the next time you

left early was about when?

A. I would say it was in December, beginning

in December.
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Q. The occasion for that was what?

A. Something happened to stop the machine

forty minutes before my time was up. In other

words, it happened about 20 or 25 minutes past

5:00 in the morning". I finished at 6:00 o'clock in

the morning. And Mr. Burley was our foreman at

that time. There was a 'phone number where you

were to call him. It was on the wall, posted on the

wall. And there was a telephone there. So I went

out and called him.

And it was a motel 'phone number. Meantime,

Mr. Burley [345] was at a hotel. I didn't know

until I tried to get this call.

So this hotel was the Pickwick Hotel in Anaheim,

which is right by—I pass it going home.

So I left the machine standing where it was and

got my things together.

Trial Examiner Myers: Did you get him on the

'phone %

The Witness: I didn't get him on the telephone.

Q. (By Mr. O'Brien) : Did you try to call Mr.

Driess ?

A. No. We were informed to get Burley.

Q. On whose instructions were you supposed to

get Mr. Burley?

A. On Burley 's instructions.

Q. Well, what was the difficulty?

A. Something mechanically stuck on the ma-

chine.

Q. Can you tell us what it was?

A. It looked to me like the sinker had jammed
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up in that head. And that is out of our hands. We
cannot fix that. We are not permitted to. That is

what it looked like to me.

Q. Do you have any opinion as to what caused

the sinker to stick? A. No.

Q. Had a sinker stuck on your machine before?

A. No, sir.

Q. That is the only time they ever did?

A. Yes.

Q. Do you recall any other difficulties you had

in the [346] operation of your machine?

A. Can I say why I went home?

Q. Well, why did you go home?

A. Mr. Driess was out of that mill for five

weeks. Meantime there was a lot of trouble in these

machines. So when he came back, they weren't just

so. He took me on the side, Mr. Driess, he says,

"Den, if anything happens to them machines, let

me know. I will fix them and get them going."

I said, "Well, standing around all this time, I

will lose time. What are you going to do about

that?"

He said, "Ed will see you get paid time work."

He said, "Kramer will OK it."

I said, "If it ever happens again, and I don't

get paid, I am going to go home."

The next time it happened, he fixed it up. I lost

eight hours' time, while he was fixing these things

up. I never got paid for the eight hours. That is

why I went home the next time the machine stopped.

There was no one there to fix it.
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Q. You say you lost three-quarters of an hour?

A. Over that week I lost eight hours.

Trial Examiner Hunt: You lost forty minutes

that morning?

The Witness: That morning.

Q. (By Mr. O'Brien) : What I wanted to know

is what other difficulties you had with your machine.

You said several things caused you a total loss of

time over a period of a week. [347] Just what diffi-

culties were those, and what did you do about them %

A. Well, the infernal mitre heel was always

making holes. And there is two motor knives for

each head. And there is 32 heads, so you got 64

knives. So every once in a while, they would decide

to set all these knives. On the automatic you were

done for three hours or so. That is one of the

things. Resetting all the mitre heels.

Your automatic welt bar, which is a very touchy

thing, and must be accurate—we were having trou-

ble with them. And I showed them a couple were

sticking, which would have made a snag. When he

inspected it, he decided to set the whole thing, all

of them. That meant 32 bars to be set on these

welt bars. That is roughly another three hours.

The heads—the work starts running crooked, and

they have to level the whole thing. So that was 32

needle bars that had to be leveled out and adjusted

to run level and straight.

You can spend a few minutes doing one, or you

can spend a half day. It just depends on the trouble.

That is a few of the minor things.
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Q. Were you receiving instructions from Mr.

Driess all the time you were working there?

A. Yes, I was.

Q. Besides this union meeting, did you attend

any other [348] union meeting?

A. I attended all union meetings that were held.

Q. By the way, was anything said to you by Mr.

Burley about your leaving early on the second occa-

sion? A. He didn't say anything to me, no.

Q. Did you tell him why you left early?

A. No. In fact, I didn't see Burley. He was in

his hotel. I called to him from the desk and ex-

plained what happened and what time it was. I

said it is 15 minutes to 6:00. I am done at 6:00. I

am on my way home. I said there was no use

breaking his rest. He might as well have it out.

Q. So you did reach Mr. Burley and explain the

difficulty to him before he came on shift?

A. That is right. He didn't say anything.

Q. He didn't have any complaint about that?

A. He agreed with me.

Q. And did either Mr. Mittman or Mr. Driess

complain at the time about your leaving early?

A. I was never reprimanded on that. The only

time it come up was after the shutdown.

Q. That was my next question. Did Mr. Driess,

Mr. Dodson, or Mr. Burley, while you were work-

ing there, ever accuse you of bad work?

A. No.

Q. Or neglecting your work? [349]

A. Never.
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Q. Or unnecessary absence? A. No, sir.

Q. Or bad conduct?

A. Not before the shutdown. None of them at

any time.

Mr. O 'Brien : Those are all the questions I have.

Trial Examiner Myers: Mr. Goldenberg, do you

have any questions?

Mr. Goldenberg: No questions, Mr. Examiner.

Trial Examiner Myers: Mr. Ashton, have you

any cross-examination?

Mr. Ashton: Yes.

Cross-Examination

By Mr. Ashton:

Q. Now, Mr. Fitzpatrick, to put the first part

of your testimony in a nutshell, it was Mr. Carl

Driess who got you your job at Trimfit, was it not?

A. That is correct.

Q. Now, you stated that Carl Driess told you on

the telephone, when you talked to him about taking

this job, that you would have no graveyard shift.

Do I understand that you asked him about that

point ?

A. I think that is the first question I asked him,

because I was

Trial Examiner Myers : Can 't you say yes or no

to a question? [350]

The Witness: Yes.

Q. (By Mr. Ashton) : But after you got out

here and started to work, the shifts were being

rotated or alternated, weren't they?
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A. That is right.

Q. And then after a period of time you made a

specific request to work the graveyard shift all the

time on your machine, did you not?

A. That is correct.

Q. And when did you make that request?

A. I would say it was in October, beginning of

October.

Q. And to whom did you make that request?

A. The fellow who was running the place.

Q. Emil Mittman? A. No.

Q. Mr. Burley? A. No.

Q. Mr. Driess? A. No.

Q. Mr. Dodson? A. Mr. Dodson.

Q. Now, after you started to work this grave-

yard shift, did you from time to time bring news-

papers, magazines, or books to your job at the

plant?

A. Not magazines. I brought the daily [351]

paper.

Q. How about books ? Did you bring any paper-

bound books? A. Once, one book; yes, I did.

Q. And you are sure you didn't bring any maga-

zines? A. I don't—seems like I did.

Q. Think about it carefully, Mr. Fitzpatrick.

A. It was a killer diller. That is the only one I

remember. I used to buy the evening paper. Seldom

bought a magazine.

Q. You did make a practice at that time, not

necessarily at the plant, but you did make a prac-

tice of reading paper-bound books, did you not?
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A. No.

Q. Never ? A. Not books.

Trial Examiner Myers: Detective stories or

things like that?

The Witness: The one I recall was a detective

story that I had finished. One of those small pocket

edition things.

Q. (By Mr. Ashton) : And you say on only one

occasion you brought a detective story or detective

story book into the plant?

A. That is right. It was there a good while, but

it was the same one.

Q. Did you ever bring any writing material to

the plant? A. Yes.

Q. And did you while you were operating your

machine from [352] time to time, sit down at the

end of the machine and read the newspaper?

A. Yes.

Q. That was a common practice, was it not?

A. Yes.

Q. And when you had this detective story book

there, did you from time to time sit down at the

end of your machine and read the book?

A. It took a while, but I did it, yes.

Q. And was it also your practice to write letters,

sit down at the end of the machine and write letters

while your machine was in operation?

A. Not a practice.

Q. But you did do it from time to time?

A. I wrote one letter.

Q. Just one? A. That is right.
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Q. How many times did you bring writing ma-

terial to the plant?

A. One time to my recollection.

Q. This machine is approximately how long?

A. Fifty-five foot.

Q. And the place where you would sit down was

on a bench at the end of the machine, wasn't it?

A. We viewed our work.

Q. Yes. I will show you a photograph, which

has been [353] stipulated is a true and correct

reflection—this is Respondent's Exhibit 1—this has

been stipulated to that this is Machine 1 on the

right in the photograph. A. I am quite sure.

Q. Is that the machine you were working on?

A. Yes.

Q. The bench that you would sit on is towards

us as we look at the picture and away from the

machine, isn't it?

A. That is right, a foot or so clearance, in order

to get past the machine in between the bench.

Q. Of course, when you were sitting either read-

ing, or writing, you couldn't see what happened

down at the end of it?

A. Where I set, is in the aisle between the ma-

chine, and you face the machine.

Q. You can see the entire machine, but you can't

see the type of knitting that is going on at the end

of the 55 feet, can you?

A. I couldn't see the individual stocking, no.

Q. Do you recall an occasion about 4:00 o'clock

in the morning, when you went over to Mr. Driess'
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house and asked him to come over to the plant and

straighten you out, that you were in trouble?

A. That is correct.

Q. Well, you haven't told us about that. Sup-

pose you do.

A. That was pretty early. I would say that was

sometime in September, when we finally got this

machine where it was [354] running. And we had

just—there were just two men, and we were run-

ning it 12 hours. We just got it where everybody

could relax a little. We were working these 12

hours, and he told me
Trial Examiner Myers: Who told you?

The Witness : Mr. Carl Driess—he was living in

the Golden West Motel. And he said, "For heaven's

sake, if you are in doubt on anything, or need any-

thing, or want anything, no matter what the hour

is, come down and get me out. Don't take a chance.

We got the machine running and we got to get some

production off it."

So I made a slight boner in this run. I pulled a

carrier in. I should have had the needles down. I

had them up. If I felt like it, I could have rectified

it myself.

After him pleading don't take no chances, I went

down and got him. As it turned out, it was best I

had. In looking over it in straightening out the

error I had made, we discovered something else was

off one of the heads, and he rectified it in a much

shorter order than if we went along and banged it

up. He was more than grateful that I called him
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down and got him, even though it was 4:00 o'clock

in the morning. He told me if it did that again to

get him again. He said he would rather come in

the middle of the night for an hour rather than

spend three hours in the daytime and straighten

it out. [355]

Those were my instructions from Mr. Driess.

* * *

Q. (By Mr. Ashton) : Mr. Fitzpatrick, you have

told us about where you went over and got Mr.

Driess at 4:00 o'clock in the morning. That was a

minor smashup, wasn't it?

A. It hadn't got to that point.

Q. It was not a smash yet?

A. That is right.

Q. Now, on the occasion where your brother-in-

law, Mr. Driess, told you that you were going with

the wrong gang, did he actually tell you in that

conversation that he meant by that these other

employees who had attempted to organize the plant,

or was that your assumption?

A. He used their names. [356]

Q. He used their names, but did he say they

were the ones that had tried to organize the plant?

A. He didn't say organize the plant, no.

Q. He said that you were going with the wrong

gang, did he not? A. That is correct.

Q. And he mentioned Mr. Ludwig and Mr.

Landers? A. That is correct.

Q. Anybody else?
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A. I am not sure. That is why I won't say any-

one else.

Q. But he did not say, did he, that you were

going with the wrong gang—in other words, Ludwig

and Landers, and that they had tried to organize

the plant, did he?

A. Not in words. It was just the assumption.

Q. He did not say it in words? A. No.

Q. In other words, that is what you inferred

mentally from what he said. Isn't that true?

A. Let me run it over in my mind. He added

to that, too. He added something to that. Can I

mention it?

Q. Yes. I want to know what he said.

A. No, you don't. But I will tell you.

Trial Examiner Myers: Now, now, Mr. Fitz-

patrick.

Q. (By Mr. Ashton) : I don't know anything

you concluded, or what your thoughts were. I want

to know what Mr. Driess [357] said to you.

A. I will give it to you word for word, as I can

recall. He asked why I didn't go back to work. I

could have my job back.

And he says, "Go ask for it." He said, "Beg
for it. That is what some of the others did." He
said, "You just got in with the wrong gang." He
said, "With Lugwig and Landers," and so on. That

is all the names he mentioned.

He said, "I can get you that job back. If you

want the job, you can have it. Mr. Mittman owes

me a lot of favors. I made him. I know if you
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want that job back again, I can get that job for

you on any machine."

That is what he told me. We had drank a few

beers, too.

Q. And in answer to that you said, did you not,

"I will just let it lay the way it is'"?

A. I said that I had made out my application,

which I was instructed to do. And I didn't go beg-

ging for the job. I asked him which knee I should

get down on when I asked for the job back.

Q. Now, have you told us all the conversation

that took place between you and Mr. Driess about

you getting your job back at the time he mentioned

Ludwig and Landis? A. Yes.

Q. You are sure you have?

A. He mentioned both of them by name. [358]

Trial Examiner Myers: Did you hear the ques-

tion?

Q. (By Mr. Ashton) : Listen to the question. I

have been asking you for the last several minutes

about your conversation with Mr. Driess at the

time he mentioned Ludwig and Landers.

Now, have you told me in answer to my questions

all of the conversation that you had with Mr. Driess

at that time about getting your job back?

A. As near as I can remember, I have.

Q. And have you told me at this time, since I

have been examining you for the last several min-

utes, where we started all over again, have you told

me all that was said about the plant or anybody

in the plant at that time?
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A. That is all I can remember now.

Trial Examiner Myers: Did you tell us every-

thing that was said, just as Mr. Driess was leaving

your house, about this conversation?

The Witness: As far as I can remember, I did.

We were standing on the front steps when this

happened.

Q. (By Mr. Ashton) : So the conversation about

these matters that you told us about wasn't very

long, was it?

A. No. He was practically ready to get into the

car. The rest of the evening was spent socially.

Q. Watching the television?

A. In the beginning of the evening, yes.

Q. So he did not say in that conversation, as

you have [359] testified on direct examination, that

Ludwig and Landers were trying to organize the

plant, did he?

A. He didn't say in those words, not as I recall.

Q. And he did not say anything about there

being too much money out in California to fight

the union, did he? A. He did say that.

Q. When did he say that?

A. He said that to me.

Q. When? A. It was then.

Q. At that time? A. Yes.

Q. So your statement a moment ago that that

was all the conversation wasn't quite correct?

Mr. O'Brien: I object.

Trial Examiner Myers: Overruled.

Q. (By Mr. Ashton) : If he didn't say anything
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about Ludwig and Landers trying to organize the

plant, what brought up his statement to the effect

that there was too much money out in California

to fight the union?

A. He just hopped from one thing to another.

He said you got in with the wrong gang. And he

then went right into the union. They wouldn't get

any place out here. There is too much money to

fight them. That is the way it went.

Q. When you signed this petition for Mr.

Landers, were there [360] other people's names

on it?

A. It was practically full when I took it, be-

cause I came in on the late shift.

Q. Did you look to see the names of any of the

others that were on there?

A. No. It was just when you are ready to take

the machines, and there is usually a certain amount

of confusion. It was laying on the table. And I

said, "What is it?"

And they said it was a petition, and was I going

to sign it. I don't believe I had my jacket off yet.

Q. When was this?

A. It was in the evening, I believe. I guess it

was.

Q. What day was it? Was it before or after the

shutdown? A. Before the closedown.

Q. How long before the shutdown?

A. A few weeks at least. It was before that

union meeting.

Q. Before the union meeting? A. Yes.
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Q. Do you recall an occasion at night when Mr.

Mittman had a long talk with you and told you that

you could be a lot better knitter if you would try,

and that your trouble was that you were indifferent

and weren't trying?

A. It wasn't a long conversation.

Q. Well, there was one, wasn't there?

A. Can I say why? [361]

Q. Let's find out when it was first. When was

this conversation?

A. It was during the time we were having all

the confusion.

Q. Was it in September?

A. It was in the beginning. I would say Sep-

tember. That is when you would go in there, you

would work like crazy for eight hours. You should

end up with 13 dozen. And you would probably end

up with 8 or 10. There was always something. The

air conditioning would go off.

Q. This conversation which you had with Mr.

Mittman, when he told you you weren't trying and

that you could do better, tell us what Mr. Mittman

said to you.

A. It was just a few minutes, and you practi-

cally said it word for word.

Q. Mr. Mittman said you were

A. Getting careless.

Q. And not trying; is that right?

A. Getting careless.

Q. And you could be a better knitter if you

would try?
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A. That was his words. Could I say what I said

to him?

Q. Just a minute. Didn't he also tell you that

he wanted you to leave that library home, or words

to that effect?

A. He never mentioned a word to me about

reading of any kind or anything or about writing

letters or anything, never a word.

Q. What did you say in answer to Mr. Mittman

when he told you [362] you weren't trying, that

you were getting careless, and that you could be a

better knitter?

A. I told him the way this yarn is—the wind

—

in making a press off you go to do something, you

got to run down the end of the machine. The

catches come off first and the wire opens. If you

let them go and don't pick them up, they do from

no damage up to a lot. So when the wires go loose,

you go after them. Maybe you walk 55 feet to the

end. By the time you come back, another one may
be off. You could be doing that one, and another

one would hop off.

This machine is running 80 courses a minute.

And you got a certain distance to cut these ends.

The machine is going at a full rate of speed. This

was due to the air conditioning. The wind was

blowing the ends and tangling them or something.

So you run around like mad. And you can't do

your normal things. And also we weren't being

helped to straighten it out. You were in there

working, and you done it for a couple of months
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on a row. And it wasn't getting any better, so you

start getting indifferent. I did. [363]

* * *

Cross-Examination

(Continued)

By Mr. Ashton:

Q. Now, Mr. Fitzpatrick, I want to call your

attention to the first conversation that you had in

person with Mr. Mittman after the plant was shut

down. I don't mean the telephone conversation

where you made an appointment to see Mr. Mitt-

man. I mean the first time you went back to the

plant and talked with Mr. Mittman. A. Yes.

Q. In that conversation didn't Mr. Mittman ask

you if you [366] were ready to quit loafing and go

back to work and try to do as good a job as you

could? A. No, He didn't ask me that.

Q. Did he ever ask you that in words or sub-

stance A. Never.

Q. Just a minute. At any time after the plant

was shut down?

A. No, sir; not after it was shut down. I could

add something to that.

Q. All right. Any explanation you want to make,

go ahead.

A. He said, "You didn't want to work."

I said, "How can I prove I want to work if I

don't go back to work?"

He says, "I don't have no time now." And away

he went.
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The first time that he granted me time to see him,

he wasn't in that room two minutes. In fact, he

did all the talking. I couldn't get a word in, and

away he went.

Q. Did he indicate in that conversation to you

that he felt, either in words or substance, that he

felt that you had not been doing a good job?

A. He did.

Q. And didn't ask you in words or substance if

you would try to do a good job if he put you back

to work?

A. He didn't mention a word putting me back

to work. That is how I asked if I could prove

myself if I don't go back to work. Then he [367]

left.

Q. In that conversation didn't you say in words

or substance that you had been doing the best work

that you could, and you couldn't do any better?

A. No.

Q. Now, on the next occasion that you talked to

him after that—that is, to Mr. Mittman—did he in

that conversation ask you in words or substance if

you were willing to try to do better work?

A. No, because he only came in that office about

six steps and said he was busy. And "I wasn't

going to put words in his mouth." He didn't have

time to talk to me. He said I didn't want to work,

I never wanted to work, and I don't want to work

now. And away he went.

I asked him about my tools. He said, "Mr.

Burley will help you get them."
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Any time I tried to talk to him, he wouldn't

stand still.

Q. You told us the other day that it was the

first time you saw him after the shutdown, that he

walked about six steps into the office. Did that

happen also on the second occasion that you talked

to him?

A. Let's straighten it out. It was the second

time he said that I wasn't going to put words in

his mouth.

The first time he interviewed me I got my tools,

that is right. [368]

I remember contacting him about going back to

work, because in the meantime about four or five

weeks went by. [369]

* •* *

Q. * * * As I understand it, the conversation,

which was the time you picked up your tools, was

the first conversation you had with Mr. Mittman,

the first time that you came back to the plant after

it was closed ; is that right %

A. Yes. That was the first conversation with

him, yes.

Q. And that was about two weeks after you filed

your application for re-employment?

A. That is correct.

Q. And about when was it that you filed your

application for re-employment? Give it to me with

reference to the shutdown or any other time.

A. After the shutdown, we all got letters around
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the same [375] date, about coming back to fill out

this application.

Q. Would that be somewhere not later than the

middle of February?

A. I would say it was the first week in Febru-

ary, between the first and second weeks of February.

Q. So that this first conversation that you had

with Mr. Mittman, when you picked up your tools,

was before the end of February, wasn't it?

A. Toward the end, and about two weeks after

that.

Q. When you picked up your tools, did you pick

up both your tools and your clothing?

A. I took the tools and the clothing. There was

a couple things I overlooked, an oil can and a scis-

sors and, I think, a magnifying glass.

Q. When did you pick those up?

A. I never went for these. Mr. Driess got those

for me quite a while after that. He brought them

to my home.

Q. Now, I call your attention to the conversa-

tion you told us about with Mr. Driess, which was

supposed to have taken place about Thursday,

March 29.

Had you before that time been going out socially

with Mr. Ludwig, and Mr. Landers and perhaps

some others?

A. I never went out socially with Landers. I

had with Ludwig, not often.

Q. Wasn't there a sort of group of you that
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were going [376] around together socially which

included Mr. Ludwig?

A. We did, but that was only one time, only

once.

Q. When was that?

A. Mr. Landers wasn't in that group. Ludwig

was.

Q. Was there any group that you went out with,

that included either Mr. Ludwig or Mr. Landers,

that you went out with socially where you and the

group did some drinking?

A. No. The only time that Landers was in the

group that I was with them was at these union

meetings.

Q. I am talking of going out socially, not to the

union meetings.

A. One time there was six couples, man and

wife, and that only occurred once.

Q. Was there some drinking on that occasion?

A. We all had some drinks.

Q. Wasn't that what Mr. Driess was talking

about when he told you you got in with the wrong

group, was going around with a group doing some

drinking ?

A. It shouldn't have been, because he was in-

vited to go along. He was going to go along up to

the last minute. All of a sudden, he discovered

Ludwig was with us. He got a headache and didn't

go. In the group was Mr. Robson, Myers, Harold

Myers, who was the fixer, and Mr. Ludwig, and

another couple. Just a girl working in the mill.
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And it wasn't a high evening by any means. We
just went to a couple of cabarets that one [377]

time and it was the only time we went out together.

Mr. Landers was not in that group.

Q. But Mr. Ludwig was?

A. Yes. I would say that was before last Christ-

mas. It was long before the shutdown.

Trial Examiner Myers : You mentioned a lot of

names of men. Did each of them have his wife with

him?

The Witness: They all had their wives, yes.

Sort of a celebration. The machines were running

and we got together for the evening.

Q. (By Mr. Ashton) : Now, you have told us

of two occasions when you left your machine at

night and went home. A. Yes.

Q. On the first occasion, you told us that you

worked only about three-quarters of an hour and

then went home and that you were led to know the

next day by someone that you shouldn't have done

it. Is that right?

A. Not by direct saying so. Just by implication.

They didn't say, "You did wrong."

No one ever said that to me.

Q. But when the next day was over, you knew

that the company was, or those, or some of them

in charge were unhappy about your leaving your

machine that night? A. Yes.

Q. And then that was about the end of October.

And then [378] again early in December, you left

your machine on another occasion?
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A. That is right.

Q. Before the end of your shift. And isn't it

true that on that occasion the reason you closed

down your machine and went home was because

you felt that you were not going to get paid time

work for the time that you spent there?

A. That is one of the reasons, but where it hap-

pened like that I only had a short time to go until

my shift was completed. But if it had happened,

say, at 3:00 o'clock in the morning, I would have

went home.

Q. In other words, you would have gone home

no matter what time it was ? A. That is right.

Q. Because you felt that you wouldn't get paid

for time work? A. That is right.

Trial Examiner Myers: Was that the time you

went to see Mr. Driess at the hotel?

The Witness: No. This was another time. The

time I went for Driess, that is when I lost all that

time. We never got paid for those. That is why I

made that statement. That is the usual procedure,

you get paid for it. They always promised it and

never gave it.

Q. (By Mr. Ashton) : And wasn't that dis-

cussed between you and Mr. Driess on this evening

of March 29, when you say that [379] Mr. Driess

told you to go back and ask for your job, in fact

to beg for your job? Didn't he mention that night

that you went home?

A. I don't recall him mentioning that night, no.

Q. Don't you remember that on that night you



vs. Trimfit of California, Inc. 315

(Testimony of Dennis A. Fitzpatrick.)

pointed out to Mr. Driess that the reason you went

home was that you had lost some time previously

to that and he had promised you would get paid for

it and you hadn't gotten paid?

A. I am not sure if I did then or not. I couldn't

say for sure.

Q. Didn't Mr. Driess tell you that if your atti-

tude had been right, and you had gotten in and

tried to straighten out the machine, you would have

been paid for it? A. No.

Q. Didn't you tell him that you tried, that you

hadn't gotten paid for it, and you weren't going

to do it any more?

A. I know I don't remember that night. Every-

body was talking fast and for a short time. I had

been promised right along to get paid, but they

never did it. He practically guaranteed me the last

time, but I still didn't get it. [380]

* # #

Q. (By Mr. Ashton) : Was there anything

wrong with the needles of the machine on the last

week or the last day you worked on it?

A. You always have a bit of needle trouble. But

nothing that was outstanding that would stick in

your mind.

Q. Did you hear later from someone that it took

about three weeks to get all the bad needles out of

Machine No. 1 after it was shut down?

A. I heard something about it. But I didn't pay

much attention to it because I just thought that
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was company talk, because when I left, the machine

wasn't in bad shape. It couldn't have been for us

to be getting the production we were getting.

Q. You are speaking now of the production you

were getting—you are speaking now about the num-

ber of stockings that you were getting off the ma-

chine? A. Per day, yes.

Trial Examiner Myers: What do you mean?

Good stockings, or seconds, or what?

The Witness: Good quantity and quality. We
were keeping a daily sheet, a record of the sets we

made. And when we first started making these

squawk sheets out, we had a lot of trouble. We had

to make a lot of entries on it. But by [382] the

time in December, we had hardly any entries on

these squawk sheets.

Trial Examiner Myers: Who made these sheets

out?

The Witness: Every operator on every shift.

Trial Examiner Myers: What does the squawk

sheet disclose?

The Witness: Any trouble you had on any set

for a whole shift.

Trial Examiner Myers: Including the number

of poor stockings?

The Witness: Including bad stockings, bad

needles, press-oil's, everything.

Q. (By Mr. Ashton) : There weren't stockings

that you would turn in as good stockings, which

were later caught by the inspector, were there?

A. There would be a certain number get through,
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but a knitter will never do that deliberately, be-

cause it only goes one step, and it is caught. He
would never put in bad work to make up a dozen.

Q. You knew prior to the shutdown that there

were practically no stockings that were being made

that were being finished?

A. As far as I know, they left there in the

grege.

Q. That is all you knew about it ? A. Yes.

Q. Now, going back to this conversation that

you had with [383] Mr. Mittman, when Mr. Mitt-

man said that you were indifferent. You told us

that you did in fact get indifferent because things

were getting no better. Did you in that conversa-

tion say in answer to Mr. Mittman 's statement to

you, did you say in words or substance, "Well, I

don't care"?

A. No. Never used that expression.

Q. You did say that you were indifferent?

A. Not to him. During the conversation here,

all these sayings are again previous to the middle

of November, I would say, or middle of October,

because after October we started running good. We
didn't have trouble. He wasn't bothering us. All

these accusations are for what happened before the

machine started producing right.

Q. As I understand it from your testimony nowT

,

up to November 1st, about November 1st, machine

No. 1 ran along smoothly? A. Yes.

Q. There was no trouble with it at all other than

the normal trouble that you would expect from any
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knitting machine?

A. That is right. We started producing, going

right along. But in this time, you know things will

go, and you have to get a fixer.

Q. I understand that. But I said the machine

was running as well as you could expect any knit-

ting machine. It ran smoothly with the usual

amount of difficulty you would have [384] with any

knitting machine ; is that correct f

A. I would say it is correct.

Q. So if any knitter on Machine No. 1 said the

machine didn't—never did operate correctly, you

would say that was incorrect? A. I would.

Q. I am speaking now of the time prior to the

shutdown. A. Yes.

Q. Mr. Fitzpatrick, it is the job of each knitter

to clean and oil his machine on each shift, isn't it?

A. Not clean so much, not daily cleaning. But

you have daily places that you oil.

Q. You are supposed to oil the machine daily;

is that right?

A. Yes. That isn't the complete machine, but

certain parts of it. You make a complete oil-up on

a Friday. But there is a certain part, where there

is a heavier, steady running, that you oil daily.

Q. What about the cleaning ? How often are you

supposed to clean it?

A. Once a week, on a Friday.

Q. And that is the job of the knitter?

A. Yes. And you each had a part to clean. In

fact, I was the one that insisted on designating so
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many heads to each knitter. So that the 32 sections,

it was divided one-third to each man. He had to

clean it from top to bottom, including [385] the

bottom.

Q. And did you clean and oil your machine as

you were supposed to do?

A. Yes, sir. I would like to add something.

Trial Examiner Myers: Go ahead.

The Witness: We have what we call a splash

pan. That is, the yarn comes over it and goes

through water, and it throws a spray. We had a

splash pan to catch this.

If that splash pan is back too far, some of this

mist will come down on the operating part of the

machine.

So I called attention to Mr. Driess right away

that those splash pans weren't too far back. And
he left it go, and consequently some of that part of

that machine got a lot dirtier than was necessary.

Then a place you couldn't clean so easy was the

carrier rods.

Q. (By Mr. Ashton) : Did Mr. Driess ever tell

you you were not cleaning and oiling your machine

properly %

A. No. That is what I was making this refer-

ence to here. That is why I explained about this

splash pan not being adjusted, and the carrier rods

being hard to clean. That is why I wanted to have

them readjusted. In the meantime, they had gotten

gummed up. These run two months before they
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were changed. In the meantime, they got gummy
and probably are still gummed up. [386]

Q. Were you ever told by anyone at the plant

that you didn't clean and oil your machine prop-

erly?

A. No. I think I might add there that there was

a time Mr. Mittman had the three of us and said

we were leaving the machine sloppy. That is the

only time I remember. We were leaving little

pieces of thread on it.

Q. When did he tell you that?

A. One time. It was quite a while ago. He told

us all at the same time. That is when I told him we

were having so much trouble on the press-offs we

just couldn't keep up with everything.

Q. You said all of you. Do you mean everybody

in the plant? A. The ones on our machine.

Q. On your machine? A. Yes.

Trial Examiner Myers: You mean the three

knitters ?

The Witness: Yes. That is a usual procedure.

Not clean the machine. That is a password. Every-

body says that you are not cleaning the machine.

You couldn't completely clean that machine in the

time alotted for cleaning. You only had one hour,

and you couldn't get it done.

Trial Examiner Myers : And that hour you spend

in cleaning the machine, do you get time rate for it ?

The Witness : They said they include that in the

rate of stocking. That is how they fixed it up. But

that is why I [387] designated so many heads, so it
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would show you how many were cleaned. If you

wanted to clean the machine thoroughly, you would

need three hours. One week you do one part. The

next week another part.

If you wanted to see dirt on that machine, you

could come in there any time and say you are not

cleaning your machine.

Trial Examiner Myers : You mean any machine ?

The Witness : Yes.

Trial Examiner Myers: In any plant?

The Witness: Yes. Them little threads are al-

ways falling.

Q. (By Mr. Ashton) : Weren't you supposed to

do any cleaning at all except the one hour on Fri-

day?

A. They didn't tell you to clean otherwise. But

most men do a little which, I think, is against the

law to clean those machines while in operation.

They used to do a little cleaning off while it is run-

ning. I used to put oil on myself to kill some of the

effects of the spray. I done it while the machine

was in operation.

I think if you got hurt while doing it, you don't

have any come-back. You are not supposed to clean

the machine while in motion.

Q. So except for putting a little oil on where

this spray was, you didn't do any cleaning other

than on Friday?

A. Pull a few ends. I watched those ends get-

ting where they would cause damage. I will admit

there were ends on that [388] machine. If they get
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where the slide rods are, they will make trouble.

That is the part I kept cleaning during the week.

I cleaned that part, practically, I would say, every

day. I cleaned there. It is just a matter of picking

ends off there so they couldn't foul up the shifting

of the rods.

Q. Is that the only cleaning you did during the

week other than on Friday?

A. Yes, that is all I did. If your machine was

standing for some reason, like the fixer was working

on it, then you usually oil something or clean it. It

is to your own advantage to get some of your clean-

ing done. You can't get it all done on Friday.

Then you do it then. [389]

* * *

Redirect Examination

By Mr. O'Brien: [390]

* * *

Trial Examiner Myers: What is a press off?

The Witness: A press off is when the yarn is

stopped, and the machine—the stocking flies off the

machine. There is no yarn there to keep it going.

If you are in a position where there is only a

short bit left, there is a little metal wire in there.

If that metal falls down through the machinery,

lots of times it can't do nothing. But if it gets into

one of the automatic slots, it will smash the run.

Whenever you have a press off, you run around

picking them [391] up. When this wind would be

turned on, you would have all the trouble. You
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would be running around picking the press offs up.

Q. (By Mr. O 'Brien) : When the machine gets

out of order for any reason, is the knitter permitted

to fix it?

A. He is not allowed to do anything that would

need adjustment with wrenches. He uses a small

wrench to put in a needle. That is all that is al-

lowed. But anything that would need adjusting,

you would have to get the fixer.

Q. Was there any fixer on duty on the night

shift?

A. No, there was none there steady. If some-

thing went wrong, you had to call up.

Q. And some of these adjustments took only a

minute or two, don't they? A. That is right.

Q. But there are operations that the knitter

himself cannot perform?

A. He could perform them if he was permitted.

But we were told to get the fixer. If they were

only minor, we were still told, " Don't you do it.

Get the fixer."

Q. In working on the day shift if there would

be a minor mishap, the operator could call a fixer

and it would be taken care of with practically no

loss of time? A. That is right.

Q. And did you have a man available if some-

thing went wrong [392] on the night shift?

A. It was apt to go wrong anytime.

Q. And did that require that you telephone the

fixer at his residence and get him there?

A. It was what they wanted you to do, yes.



324 National Labor Relations Board

(Testimony of Dennis A. Fitzpatrick.)

Trial Examiner Myers : You never called a fixer

at night?

The Witness : No. The only time I tried to con-

tact the fixer by telephone was that early in the

morning when I broke down. I went after Mr.

Burley.

Q. (By Mr. O'Brien) : Do you recall how long

it took

Trial Examiner Myers: It was Mr. Burley that

you contacted at the hotel? [393]

The Witness: Yes.

Trial Examiner Myers: It was not Mr. Driess?

The Witness: The arrangement had been

changed.

Q. (By Mr. O'Brien) : Do you recall how long

it took Mr. Driess to get to the mill on the first

occasion ?

A. I would say we were back there in twenty

minutes. I waited for him.

Trial Examiner Myers : At his house ?

The Witness : He was staying at a motel.

Q. (By Mr. O'Brien): How long was it from

the time that you had this difficulty with the ma-

chine until Mr. Driess was back there working

on it?

A. We were back together at the mill in about

twenty minutes. And I would say roughly in a half

hour the machine was in operation.

Q. You mean it only took you twenty minutes

to get him and get back?

A. That is right. He lived close.
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Q. Were you paid while the machine was out of

operation 1

A. Not at that time. I didn't complain about it

because we were in the process of getting going.

I didn't make any complaint about it. I didn't get

it, and I didn't ask for it either.

Q. At some later time did you speak to Mr.

Driess or Mr. [394] Robson about being paid for

time when the machine was down at night?

A. Yes.
* * *

Trial Examiner Myers: You told us about the

time you talked to Mr. Driess about not getting

paid when the machine was down. You made out a

note and attached it to your time card.

The Witness: That was in December.

Trial Examiner Myers: That was the time you

mean?

Mr. O'Brien: No.

Q. (By Mr. O'Brien): I want to know what

caused you to do that in the first place. Did you

have any conversation with Mr. Driess with refer-

ence to being paid for time when the machine was

down?

A. Several times. It happened in September or

October.

Trial Examiner Myers: Were you on the night

shift then?

The Witness : I was probably.

Trial Examiner Myers: That is the time you

were rotating? [395]
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The Witness: I was—it might have been in the

afternoon. You would get them, but I don't recall

going out in the mill to get them more than once or

twice. A lot of stuff that happened during the

night, when we would come in, I would have taken

the machine over.

And he would ask, "Did you notice anything?"

I would say, "Yes," I had jotted it down, a few

things. We would go over them. He would say, "I

will fix them 1, 2, 3."

And he would. But I would lose half or three-

quarters of an hour. I didn't say nothing because

we were trying to get the machine going. Then

after the machine was running, we were still having

some trouble, then he went away from the mill.

Then he come back. Then that is when I lost a

lot of time at once.

Trial Examiner Myers: He left Anaheim?

The Witness: No. He left our mill to go down

to Mittman's mill to put a machine in. It was

roughly five weeks. Then he come back with a lot

of things he wanted to straighten out.

Q. (By Mr. O'Brien): This squawk sheet that

you had reference to, did that show each individual

difficulty on each section of the machine?

A. Yes. [396]
* * *

Q. (By Mr. Goldenberg) :
* * * Who gave you

instructions in reference to whom to call in case of

a mechanical breakdown?

A. Mr. Robson was our immediate boss, and he

had a telephone put outside the office. And on the
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wall was pasted Mr. Driess' [400] telephone num-

ber of his motel, and if anything went wrong, we
were to contact him.

Q. And these instructions were given to you by

Mr. Robson? A. Robson.

Trial Examiner Myers: Mr. Spuller will you

step forward and be sworn.

THEODORE SPULLER
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows: [401]

Trial Examiner Myers : What is your name, sir %

The Witness: Theodore Spuller.

Trial Examiner Myers : Will you spell your last

name for the record.

The Witness: S-p-u-1-l-e-r.

Trial Examiner Myers: Mr. Spuller, where do

you live?

The Witness: Milwaukee, Wisconsin.

Trial Examiner Myers: Be seated.

Mr. O'Brien, you may proceed with the examina-

tion of Mr. Spuller who has been duly sworn.

Direct Examination

By Mr. O'Brien:

Q. In January, 1951, what was your business

or occupation?

A. I was the Midwest district manager for the

American Federation of Hosiery Workers.
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Q. In January, 1951, did you receive any in-

structions from your international officers or inter-

national office relative to Trimfit? A. I did.

Q. What were those instructions, received from

whom, and when?

A. During the week of January 22nd, I received

a telephone call from the organizational director,

Mr. John McCoy, of our national organization to

prepare myself to go to Los Angeles to investigate

the conditions arising out of the Trimfit [402]

situation.

Q. What did you do?

A. I made arrangements to get out here. And
on January 29th, I arrived in Los Angeles. And I

immediately got in touch with Tony Damm, who

was handling the particular situation at Anaheim.

He informed me he had arranged for Monday

evening at Anaheim, a meeting with the workers

there. I assured him that I would come to Anaheim

that evening and talk to the workers, to investigate

as well as I could the reasons for the shutdown of

the plant.

I went to this meeting. I think there was about

twenty-four or twenty-five people there.

Q. By the way, you said that this was on a

Monday. Can you give us the date?

A. The 29th of January. I informed the work-

ers

Mr. Ashton: I am going to object on the ground

of hearsay.

Trial Examiner Myers: I will take it to see



vs. Trimfit of California, Inc. 329

(Testimony of Theodore Spuller.)

what he told the workers. Tell us very briefly.

The Witness: I told the workers that in the

opinion of the national union that the company had

locked out the workers

Mr. Ashton : We will object to this as being hear-

say and further as being a conclusion of someone

that is apparently not before the Court.

Trial Examiner Myers: Well, what about that,

Mr. O'Brien? [403]

Mr. O'Brien: Mr. Examiner, what took place at

this meeting of Monday evening at Anaheim is

certainly not binding in any way on the company.

But for the sake of continuity, I would like, of

course, to have what happened. I am leading up to

the meeting with Mr. Kramer, the respondent.

I wanted as a preliminary matter, to go on from

there to the meeting with Mr. Kramer, so that it

won't come out of a clear sky.

Trial Examiner Myers: Have you got a suffici-

ent background for the meeting now, or do you want

more %

Mr. O'Brien: I would like to have this witness

describe again what happened at the meeting, with

the understanding that what took place at the meet-

ing is not binding on the employers as to what took

place.

Trial Examiner Myers: With that understand-

ing, I will overrule the objection.
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The Witness: I informed them that I was going

to try to arrange a meeting with Mr. Kramer to get

the opinion of the company as to whether or not

the plant had locked out the workers. And I in-

formed the people that I would try to arrange a

meeting just as soon as possible.

Now, on Tuesday morning, January 30th, I called

Mr. Kramer at his office.

Trial Examiner Myers: Mr. Robert Kramer?

The Witness: Mr. Robert Kramer. I informed

Mr. Kramer [404] that I was the Midwest district

representative of the American Federation of Ho-

siery Workers. That I was sent out for the purpose

of investigating just what had taken place at his

plant. He told me that he would be glad to meet

with me and would meet with me at a luncheon at,

I think, the name was Levy's

Trial Examiner Myers: Al Levy's.

The Witness: And I was to meet him around

twelve-thirty or quarter to one.

I done that. We made our appointment. And I

never had met Mr. Kramer before. So we had to

guess who each other was. I noticed a man stand-

ing there, waiting, so I asked whether or not he was

Mr. Kramer. He said he was.

We proceeded to go to the table and sit down.

Q. (By Mr. O'Brien) : Did you have a conver-

sation ?

A. Well, at that table, I told him that I had

come down here to California for the purpose of

looking into the situation that had developed. I

told him that it was my first trip to California. I
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had brought my wife along. That it was going to

be somewhat of a sightseeing trip as well as a busi-

ness trip.

Mr. Kramer told me that he had just started this

plant up at Anaheim. That at the present time, I

think, he said he had five machines in place. They

are all 60 gauge 32 section machines, and that he

felt in his own mind that he had made a mistake by

putting in 60 gauge machines in the place. He
felt [405] that he would have been much better off

if he had put in 51 gauge equipment rather than

the 60 gauge equipment.

And we had more or less a general discussion

about what was taking place in the industry. I

think we then got into the subject of the closing

down the plant, and I told him it looked to me as

though the company had locked the workers out at

the Anaheim plant. And Mr. Kramer said to me,

no, that they did not lock out the workers, but they

shut the machines down and laid off the people in

order to change over styles and to put on the loop-

less constructed styles.

He said that there was a possibility that it would

take two or three or four weeks. He didn't know

how long it would take. But as soon as that was

completed, that the workers would be called back.

But he did say, however, that there were several

workers that would not be called back, because they

were inefficient workers. That they didn't turn out

a good quality of work and produced a considerable

amount of waste. I asked him how many of these
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workers there was in that group, and also if he

could give me the names of the workers. And he

said, no, that he did not know the names of the

people. That Mr. Mittman was superintendent of

the plant, and he would be the one who would make
the decision as to this proposal.

I then told him that we represented the major-

ity

Mr. Ashton: Just a moment. I am exhausted. I

cannot keep up with this man. [406]

Trial Examiner Myers: Mr. Ashton is making

voluminous notes throughout this hearing. Will you

talk a little slower so that Mr. Ashton will be able

to take down all that he thinks is necessary.

Mr. Ashton: I am trying to take it all down.

This isn't like a question and answer.

The Witness : I then notified him that we repre-

sented a majority of the workers at Anaheim plant.

That they had signed application cards with our

organization, and they wanted us as a bargaining

agent for them.

Mr. Kramer told me that he felt the plant was too

small to have organization. He said if he was me

he would suggest to me that we devote our time to

larger plants throughout the country. That he felt

there was no, nothing could be arrived at organizing

a small plant such as his plant.

He said, too, that I should come back in another

year or two and he felt the plant would be larger

and that maybe at that time we could get together

on some understanding.



vs. Trim-fit of California, Inc. 333

(Testimony of Theodore Spuller.)

I informed him that regardless of how large a

plant is that if the people desired organization

Mr. Ashton: Please slow down a little bit, Mr.

Spuller.

The Witness: I am sorry. That if the people

desired organization, it was our job to see that they

were organized and represent them.

When Mr. Kramer mentioned that some of the

workers would [407] not be taken back, and he

didn't know their names, I then asked him if a man
by the name of Roy Roush who I knew personally,

was there as a knitter, who formally worked at the

Holeproof Hosiery Company for about twenty-two

years, I think, whether or not he was one of the

boys who would not be called back.

And Mr. Kramer again said that he didn't know.

He said he didn't know who the boys were, and that

Mr. Mittman was the one who would make the de-

cision. I told him that I knew personally that this

man, Mr. Roush, had a very good record, at least

during all the years that he worked at Holeproof

Hosiery Company in Milwaukee, Wisconsin. That

his record was very good.

I also asked Mr. Kramer if he would be willing

to sit down and sign an agreement with us. And
the answer there was the same as before. That he

felt the plant was too small, and that we should not

bother organizing these small mills. I asked him if

he would agree to a consent election, as long as we

had the majority of the people in his plant.

And he informed me on this question that it
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would have to be taken up with his attorney. Mr.

Kramer told me that he would get in touch with me
in a few days and see whether or not a social affair

could be arranged. Due to the fact that my wife

was in town, that he would like to take us out for

dinner.

So, I think on Thursday—that would be February

1st— [408] Mr. Kramer called me at the Alexandria

Hotel, where we were staying. I wasn't in that

morning. The message was left at the clerk's desk,

which said that Mr. Kramer had called.

Again on Friday Mr. Kramer called

Mr. Ashton: What date?

The Witness: That would be February 2nd and

asked whether my wife and myself

Trial Examiner Myers: Did he speak to you on

the 2nd?

The Witness: No. I am sure he spoke to my
wife Friday when he called. I am quite sure that

is right.

He wanted to know whether or not we would go

out on Saturday morning with himself and his wife.

That if we would, he would pick us up at the hotel.

I told him—rather she said that we would go out

Saturday evening.

And at eight o'clock or quarter of, somewheres

in there, he picked us up at the hotel, and we went

to the Sportman's Lodge for dinner.

At this dinner nothing at all was mentioned of

the Trimfit situation. It was purely a social affair.

That was the last conversation or the last meeting



vs. Trimfit of California, Inc. 335

(Testimony of Theodore Spuller.)

I had for the last time that I saw Mr. Kramer,

while I was in Los Angeles.

On Friday evening, I again went back to Ana-

heim

Mr. Ashton: Is this the Friday before the social

event ?

The Witness: Yes. Saturday was the social

event, so it [409] was the Friday before.

Trial Examiner Myers : February 2nd %

The Witness : Yes. The social event was on Feb-

ruary 3rd. I again went out to Anaheim, and we

met

Trial Examiner Myers: Who is "We"?
The Witness: Tony Damm went with me, and

we met with some of the boys at one of the knitter's

home. And while I was there, some of the other

knitters came over, and we had a little meeting

there. And I informed them

Mr. Ashton: Again object to this as hearsay on

the part of the employer.

Trial Examiner Myers: Are you going to go

into this?

Mr. O'Brien: Not at this point. It is not ma-

terial. I have no further questions.

Trial Examiner Myers: All right.

Any questions, Mr. Goldenberg?

Mr. Goldenberg: Not at this point, Mr. Trial

Examiner.
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Trial Examiner Myers : Mr. Ashton, do you have

any questions'?

Mr. Ashton: Yes, I do have. Mr. Examiner,

may I have a few minutes?

Trial Examiner Myers : Yes.

We will take a short recess. Let me know when

you are ready to proceed.

You may step down, Mr. Spuller. [410]

(Short recess.)

Trial Examiner Myers: Are you ready, Mr.

Ashton?

Mr. Ashton: Yes, we are ready.

Trial Examiner Myers: Mr. Spuller, will you

kindly resume the witness stand?

Cross-Examination

By Mr. Ashton:

Q. Now, in this conversation with Mr. Kramer

at Levy's, did Mr. Kramer tell you at any time dur-

ing that conversation that he had no objection to

unions, that the Kramer Bros, had dealt with the

unions I

A. He said he had no objections to unions.

Q. Did he also tell you that Kramer Bros, dealt

with unions, were friendly with them?

A. I think he mentioned that his brother in the

east had dealings with unions.

Trial Examiner Myers: The Hosiery Workers

Union ?

The Witness: Yes. I think so, as I recall.
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Q. (By Mr. Ashton) : Was there anything else

said along that line, about his being friendly with

unions and having no objections to them?

A. No. He just mentioned that his brother in

Pennsylvania was very friendly with our national

secretary, Mr. Hoffman. That his brother had a

great deal of respect for Mr. Hoffman. That he

knew him for a number of years.

Q. And he told you that as far as the workers,

who were [411] incompetent, doing bad work, mak-

ing a lot of waste were concerned he didn't know
who they were and that that would be taken up as

to who shouldn't be taken back and who should be

taken back, and that was up to Mr. Mittman. Is

that correct? A. That is correct.

Q. Did you say anything to the effect that the

union would assist in weeding out the inefficient

workers 1

A. That is correct. I don't know whether I

mentioned it before or not but I told Mr. Kramer

that if he was willing to sit down and sign an

agreement with this organization, that this organi-

zation never did protect or uphold an inefficient

worker. We would work with the company in ana-

lyzing inefficient workers, and in the event were

proven to be inefficient, we would not protect that

worker.

Q. And what did Mr. Kramer say to that?

A. Mr. Kramer said that, as I mentioned be-

fore, that he felt the place was too small to be or-

ganized. That we should wait until another year or
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possibly two years when the plant would be larger

to come back and talk to him then and see what

develops in the meantime.

He didn't assure me that he would go along with

an agreement at the end of the two years. He said

that at the preesnt time the mill is too small for

organization.

Q. And what did you say in response to that?

A. I told him that regardless of the size, that

we was interested [412] in organizing all of the

workers, and the size did not have anything to do

with it. That we had some shops in the middle west

that only had a few people that were organized,

working under agreement.

Q. And at any time during this conversation, did

you tell him that you were making demand upon

him to sit down and bargain with you as a repre-

sentative of a union?

A. I asked him to recognize us as the bargaining

unit for the people, because we now represented the

majority of the workers in the plant.

Trial Examiner Myers: To recognize you as a

unit or a union?

The Witness: As the agent.

Q. (By Mr. Ashton) : Are we getting this in

chronological order now? In other words, he told

you that after you asked if he was willing to sit

down and sign and discuss with the union that the

union would not uphold these inefficient workers.

He then told you that the plant was too small and

to come back in a year or two and you would dis-

cuss it? A. That is right.
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Q. Then you asked him immediately after to

recognize the union as the bargaining agent for the

workers ?

A. I told him that regardless of size that we
have agreements with mills where only a few em-

ployees. And that his objection to these people's

inefficiency, we could work that [413] out once we
had an agreement with him.

Q. What did he say in answer to that?

A. Well, his answer was the same. That the mill

was too small. That if he was me he would forget

about it for the present time. That he didn't feel

there was any necessity for organization in a small

mill of that type.

Q. And what did you answer to that?

A. Well, I will repeat it the third time. I an-

swered regardless of how small the mill may be that

we still have contracts covering small groups of

workers within the shops. And that it made no

difference to us whether the mill was large or small.

That an agreement would function efficiently in a

small mill as well as a large mill.

Q. And then what did he say to that?

A. He said the mill was too small.

Q. Didn't this end at some time this see-sawing

back and forth? You were saying that regardless

of the size of the mill that you wanted him to recog-

nize the union. And he was saying on the other

hand that the mill was too small. How did that

cease ?
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A. I asked whether or not he would agree to a

consent election. And he said he would have to take

that up with his attorney.

Q. Did you ask him who his attorney was ?

A. No, I didn't. [414]

Q. And was that the end of this see-sawing back

and forth. A. Yes.

Q. When you asked him if he would consent to

or agree to a consent election or stipulate on an

election or words to that effect, what did he say?

A. He said he would have to take that up with

his attorney.

Q. He said he would have to take it up with his

attorney ? A. Yes.

Q. Did you discuss whether he would that day?

A. No. I don't believe so. I expected him to

give me an answer.

Q. When did you expect him to give you an

answer ?

A. Before I left. I expected to leave the 9th.

Q. When was the last time that you saw him

before you left?

A. On Saturday night, February 3rd.

Q. And that was when you went out to dinner,

to the Sportsman's Lodge?

A. That is correct.

Q. And did he tell you on that occasion that he

had or had not discussed the matter with his at-

torney? A. No, he did not.

Q. And did you ask him if he had or had not

discussed the matter with his attorney?
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A. No, I did not.

Q. Did yon ever at any time thereafter attempt

to contact [415] Mr. Robert Kramer, either in per-

son, by telephone, or by letter?

A. No, I did not.

Q. Or in any other manner? A. No.

Q. By telegram or anything ? A. No.

Q. And did you at any time make a demand
upon Mr. Kramer in writing to bargain with the

union or recognize the union?

A. Not in writing, no, sir.

Q. Did you ever make a request of any kind to

Mr. Kramer to recognize or bargain with the union

any time after your suggestion of a consent elec-

tion?

A. At no time after that dinner appointment

did I make any request of that type.

Q. That doesn't answer my question. You told

us that this see-sawing back and forth, of your

wanting him to recognize your union as the bar-

gaining agent. And he said it was too small a mill

to be organized. And this ended with your sug-

gestion of a consent election?

A. That is right.

Q. And he told you he would discuss it with his

attorney? A. That is right.

Q. And did he say he would let you know, or

did you just assume that? [416]

A. I assumed that he would. He didn't say he

would let me know. I assumed that he would.

Q. Now, my question is after that discussion

that you had about the possibility of a consent elec-
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tion, did you at any time thereafter either request

or demand of Mr. Kramer that Trimfit either recog-

nize the union or bargain with the union ?

A. Not individually. I don't know whether the

national representative sent here did or not. I

wouldn't be in a position to answer that. I don't

know.

Q. Did you discuss the fact with him that the

plant was closed down at that time, and that the

company had only about three employees?

A. No. I mentioned it to Mr. Kramer that it

was my opinion that the company had locked out

the workers. And he denied this.

Q. That is right. Was there anything said when

you were talking about the consent election to the

effect that the company at that time only had about

three employees who were working on the change-

over?

A. I didn't know they had only three employees.

I was under the impression that the employees who

were laid off were still employees of the company.

Q. You had nothing whatsoever to do with the

matter at any time thereafter, is that right?

A. After I left Los Angeles on February 5th,

we then sent in [417] a man to take over the entire

situation.

Q„ Who was that?

A. Francis Ertil was sent in to handle the en-

tire situation.

Trial Examiner Myers: E-r-t-i-1?

The Witness: E-r-t-e-1, no, E-r-t-i-1.
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Mr. O'Brien: Mr. Ertil has been sitting at the

counsel table throughout this hearing.

Q. (By Mr. Ashton) : From that time on you

had nothing to do with the matter?

A. No, I did not.

Mr. Ashton: That is all.

Trial Examiner Myers: Any redirect examina-

tion, Mr. O'Brien?

Mr. O'Brien: No.

Trial Examiner Myers: Mr. Goldenberg, any

questions %

Mr. Goldenberg: No questions, Mr. Trial Ex-

aminer.

Trial Examiner Myers: You are excused, thank

you very much.

(Witness excused.)

Trial Examiner Myers: What is your pleasure,

gentlemen %

Mr. Ashton: I have a matter to discuss, and I

would like a little extra time.

Trial Examiner Myers: We will stand adjourned

until 1:30.

(Whereupon, recess was taken until 1:30

o'clock p.m.) [418]
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After Recess

(Whereupon, the hearing was resumed, pur-

suant to the taking of the recess at 1 :30 o 'clock

p.m.)

Trial Examiner Myers: Gentlemen, are you

ready to proceed?

Mr. O'Brien: Ready, Mr. Examiner.

Mr. Goldenberg: Yes, Mr. Examiner.

Mr. Ashton: Yes.

Trial Examiner Myers: Mr. O'Brien, will you

kindly call your next witness ?

Mr. Ashton: I ask to recall Mr. Spuller for a

few questions.

Trial Examiner Myers: Mr. Spuller, will you

kindly resume the witness stand?

THEODORE SPULLER
a witness recalled by and on behalf of the General

Counsel, having been previously duly sworn, was

examined and testified further as follows:

Cross-Examination

(Continued)

By Mr. Ashton:

Q. Mr. Spuller, you have told us, I believe, that

you are the Midwest director of the union?

A. Yes.

Q. At the time you were out here in February,

that you have told us you talked with Mr. Kramer,

was Mr. Francis Ertel a subordinate of yours in

the union?

A. I don't quite follow your question. [419]



346 National Labor Relations Board

(Testimony of Theodore Spuller.)

Q. In other words, was Mr. Ertil under you, or

was he higher than you in the union f

A. No, he was under me, that is right.

Trial Examiner Myers: He was not here when

you were in January?

The Witness : No, he came in later.

Trial Examiner Myers : Came into the territory ?

The Witness : Yes.

Q. (By Mr. Ashton) : And at the time you were

here in February, was Mr. Anthony Damm under

you? A. Yes, that is right.

Q. You left here on the evening of February 3,

1951, did you, to go back east?

A. No, February 5th.

Q. You left February 5th?

A. On Monday.

Q. Did Mr. Anthony Damm report to you after

you left that on the following day after you left,

February 6, 1951, that the attorney for the Trimfit

Hosiery Company offered to stipulate to an elec-

tion?

Trial Examiner Myers : You mean consent to an

election ?

Q. (By Mr. Ashton) : Consent to an election on

the following day, February 6th?

A. No. I got no report.

Q. You never heard of that at any time there-

after? [420] A. No.

Q. It wasn't reported to you by Mr. Damm?
A. No, it wasn't.

Q. I show you a copy of a letter dated April 7,
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1951, signed by Mr. Ertel. This is a copy of the

letter from the union directed to Trimfit of Cali-

fornia. I ask you if you know anything about that

letter? A. Yes. I got a copy of this letter.

Mr. Ashton: Will the reporter please mark this

as Respondent's Exhibit 2? I will offer it in evi-

dence as Respondent's Exhibit No. 2.

Trial Examiner Myers: Are there any objec-

tions 1

Mr. O'Brien: No objection.

Mr. G-oldenberg: No objection.

Trial Examiner Myers: There being no objec-

tion, it will be received in evidence. I will ask the

reporter to kindly mark it as Respondent's Exhibit

No. 2.

(Thereupon, the document above referred to

was marked Respondent's Exhibit No. 2 and

received in evidence.)



348 National Labor Relations Board

(Testimony of Theodore Spuller.)

RESPONDENT'S EXHIBIT No. 2

Francis B. Ertel

National Representative

Am. Fed. of Hosiery Workers

c/o Anaheim, California

Pickwick Hotel

April 7, 1951.

Trimfit of California

1022 North Sabina Street

Anaheim, California

Dear Sirs:

The American Federation of Hosiery Workers,

Ind., a National Labor Union, represents a major-

ity of your employees for the purpose of collective

bargaining as to wages, rates of pay, working condi-

tions and other conditions of employment.

Therefore, I, as National Representative of the

Union, hereby respectfully request you, or your

authorized representatives, for a meeting to effect

recognition of our Union as the sole collective bar-

gaining agent for the proper unit of Trimfit of

California employees and to arrange to commence

collective bargaining conferences, in good faith, to

negotiate a Labor Agreement covering such proper

employee unit and effect a fair and reasonable set-

tlement of the recent lockout at your Anaheim

plant and the subsequent discrimination against cer-

tain of your employees for aiding and assisting to

organize and form a Union in your plant.
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I am suggesting that such a meeting as above re-

quested be arranged for some time between April 11

and 18, 1951, and the time and place for said meet-

ing to fit your convenience.

Kindly advise by return mail or as promptly as

otherwise possible.

Very truly yours,

Francis B. Ertel,

National Representative, Am. Fed. of Hosiery

Workers, Ind., c/o Pickwick Hotel, Anaheim,

California.

FBE:
cc: Kramer Bros., Inc., L. A., Calif.

A. McKeown, Gen. Pres., A.F.H.W.

J. J. McCoy, Dir. of Org., A.F.H.W.

Ted Spuller, Dist. Mgr., A.F.H.W.

Received in evidence November 26, 1951.

Q. (By Mr. Ashton) : Did Mr. Damm ever re-

port to you any information concerning a meeting

at the Labor Board on February 6 with any repre-

sentatives of Trimfit?

A. Tony Damm reported direct to the National

organization, and I am under the impression he re-

ported to our National secretary, Alfred Hoffman,

either that or to John McCoy. [421] I am not sure

which.
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Trial Examiner Myers: Is that date April 6 or

April 12, of the meeting of the Labor Board?

Mr. Ashton: The meeting was

The Witness: February 6th.

Trial Examiner Myers: At the Labor Board?

Mr. Ashton: Yes.

Trial Examiner Myers : That is the meeting with

Mr. Steinfeld?

Mr. Ashton: Yes. I understand that is the date

of the meeting, is it not, Mr. O'Brien?

Mr. O'Brien: I am checking the representation

me.

Mr. Ashton: I took the date from you, Mr.

O 'Brien.

Mr. O'Brien: I don't have that file with me.

When I furnished the date on the first day of this

hearing, it was from the original file of Mr. Max
Steinfeld.

Trial Examiner Myers: I thought you said

April 6. That is what confused me, Mr. Ashton.

Q. (By Mr. Ashton) : Did you discuss this

matter with Mr. Damm before you left on February

5th? A. What matter do you refer to?

Q. The matter of Trimfit.

A. Yes, on several occasions.

Q. Now, with reference to this letter of April

7th, Respondent's Exhibit 2, did you learn at any

time after receiving [422] this letter that the com-

pany, that is, Trimfit, through its representatives,

had offered to consent to an election, which offer

was refused by the union?
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A. I don't understand the nature of your ques-

tion.

Mr. Ashton: Will the reporter read the ques-

tion?

Trial Examiner Myers: Read the question.

(Question read.)

The Witness: To my recollection, I have no

knowledge of that.

Mr. O'Brien: Mr. Ashton, if you wish to offer

Mr. Gitelson's reply, I have no objection.

Mr. Ashton: We might as well put it in at this

time, I guess. Do you want to check it for accu-

racy? The reply is dated April 16.

At this time we offer a copy of a letter dated

April 16, 1951, from Knight, Gitelson, Ashton &
Hagenbaugh to the American Federation of Hosiery

Workers, attention Mr. Francis B. Ertel, which is

in answer to the letter, Respondent's Exhibit No. 2.

Trial Examiner Myers: Are there any objec-

tions to the document going into evidence?

Mr. O'Brien: No objection.

Mr. Goldenberg: No objection.

Trial Examiner Myers: There being no objec-

tion, it will be received in evidence. I will ask the

reporter to kindly [423] mark it Respondent's Ex-

hibit 3.

(Thereupon, the document above referred to

was marked Respondent's Exhibit 3 and was

received in evidence.)
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RESPONDENT'S EXHIBIT No. 3

April 16, 1951.

American Federation of Hosiery Workers, Ind.

Pickwick Hotel

Anaheim, California

Attention: Mr. Francis B. Ertel

National Representative

My dear Mr. Ertel:

In re : American Federation of Hosiery

Workers, Ind., vs. Trimfit of Cali-

fornia ; Your Letter of April 7, 1951,

addressed to Trimfit of California.

In the above-entitled matter, you will undoubt-

edly recall our conversation of April 12, 1951, at the

office of Mr. A. R. Taylor, Field Examiner of the

National Labor Relations Board. This firm is coun-

sel for Trimfit of California, Inc., in this matter.

Our client has handed to us for reply and our at-

tention your letter of April 7. In reply thereto, you

will now hereby kindly be advised:

1. Trimfit of California, Inc. (hereinafter re-

ferred to as "Trimfit" for purposes of brevity), has

no information or knowledge as to, and therefore

denies that you represent a majority of its em-

ployees for the purpose of collective bargaining,

either as to wages, rate of pay, working conditions,

or any other conditions of employment.
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Respondent's Exhibit No. 3—(Continued)

2. The writer, as counsel for Trimfit, will meet

with you at such time as may be agreeable to your

calendar and the writer's, for the purpose of re-

viewing your evidence as to representation. In ac-

cordance with my advice to you on the 12th, if it

appears that your Union may possibly represent a

substantial portion of the employees of our client,

even though it be less than a majority, you may
file your petition for the certification of your Union

as the collective bargaining representative of our

client's employees; we will render our opinion unto

our client, recommending that it stipulate thereto

and to the holding of an election thereunder. As a

matter of fact, you may recall that on the 12th I

suggested that you, on that date, file your petition

for certification and that we would stipulate thereto,

and that the election could be held. You may recall

that you stated that you did not desire so to do.

Inasmuch as our client has no information or belief

or knowledge concerning your representation of

even a substantial portion of its employees, and as

I am only requesting some evidence thereof, and

as we are certain that if you shall forthwith file

your petition for certification, our client will stipu-

late to the holding of an election thereunder, any

meeting to effect recognition of your Union as the

sole collective bargaining agent for the proper unit

of Trimfit employees, and to arrange to commence

collective bargaining conferences in good faith to

negotiate a Labor Agreement covering such proper
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Respondent's Exhibit No. 3— (Continued)

employee unit, can and must necessarily follow your

certification as the collective bargaining agent of

our client's employees.

3. Our client denies that our client did at any

time lock out any of its employees at its Anaheim

plant. Our client denies that it at any time has

discriminated against any of its employees or for-

mer employees for aiding or assisting to organize

or form a union in our client's plant. There not

having been any lockout at our client's plant, and

no discrimination having been committed by our

client against any of its employees or former em-

ployees for aiding or assisting to organize or form

a union in our client's plant, there is truly no rea-

son for a meeting to discuss any settlement thereof.

Our client, however, has not and does not intend

now to refuse to meet with you to discuss what may
be in your mind, if for no other reason but in the,

perhaps, naive hope and expectation that our client

can demonstrate to you the true reason for the

shutdown heretofore of our client's Anaheim plant

and the true reason for the refusal on the part of

our client to re-employ certain of its former em-

ployees and the discharge of Mr. Roy Roush. You
will recall that I showed to you the "Statement for

Services Rendered, October 17, to December 31,

1950," of Mr. Carl Driess, and the copy of the

letter of January 17, 1951, addressed to Mr. Arnold

Kramer, c/o Kramer Brothers, Inc., 191 West

Roosevelt Boulevard, Philadelphia 20, Pennsyl-
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vania, and the "Statement for Services Rendered

January 17 to January 20, 1951; January 22 to

January 26, 1951, and January 29 to February 16,

1951," all of Mr. Carl J. Driess. You will recall

that I also advised you of the excessive and com-

mercially impossible wastage and irregulars in the

knitting operations of our client prior to January

22, 1951, and particularly as compared with the

period after the reopening of the plant sometime in

February, 1951.

4. If you will, therefore, kindly call the writer,

we will arrange a time at our office when we will be

happy to discuss all of the foregoing matters with

you.

Kindly refer to the suggestions made at the time

of the conference on April 12th. Our client is en-

tirely agreeable that a conference be held among

Mr. A. R. Taylor, Field Examiner of the National

Labor Relations Board; yourself as representative

of the Union; Mr. Robert Kramer of our client,

Trimfit ; Mr. Emil Mittman, the General Manager of

our client's Anaheim plant; and, if you desire, Mr.

Carl J. Driess, at the factory, so that you may in-

spect wastage still on hand, particularly the wast-

age of Mr. Roy Roush, and may hear from Mr.

Mittman and Mr. Driess as to the facts actually

existing both prior to the shutdown and after the

plant was reopened. It happens, however, that Mr.

Robert Kramer must go east and will not return

for a period of approximately 2% to 3 weeks. We,



356 National Labor Relations Board

(Testimony of Theodore Spuller.)
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therefore, suggest that such conference be held at

the plant on Saturday, May 19. I will appreciate

your advice as to whether or not you are agreeable

thereto.

In the matter of Roy Roush, I have ascertained

from Mr. Emil Mittman, the General Manager of

our client's Anaheim plant, that, prior to the shut-

down on or about January 22, 1951, Mr. Roush was

employed for a period of approximately two weeks,

during which time he actually worked upon and

worked with the knitters on other than working 60-

gauge knitting machines, so that, in fact and in

truth, Mr. Roush had two weeks of training and

supervision and instruction in the operation of the

machine prior to being re-employed at the time

when the factory was reopened. He cannot, there-

fore, attempt to either justify or explain his crackup

after his re-employment upon an alleged instruc-

tion of only 45 minutes.

We are sending a copy of this letter to Kramer

Brothers, Inc.; to your Union, attention of Mr. A.

McKeown, General President; to your Union, at-

tention of Mr. J. J. McCoy, Director of Organiza-

tion; to your Union, attention of Mr. Ted Spuller,

District Manager, inasmuch as the copy of the let-

ter which I have received of yours shows that you

sent copies to all thereof. Additionally, we are

sending a copy hereof to the National Labor Rela-

tions Board at 111 West Seventh Street, Los An-
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geles 14, California, attention of Mr. A. R. Taylor,

Field Examiner.

We, therefore, await your advice.

Very truly yours,

KNIGHT, GITELSON,
ASHTON & HAGENBAUGH,

By ALFRED GITELSON.
AG:EL
cc: A. F. H. W. L—Att: Mr. A. McKeown

A. F. H. W. I.—Att: Mr. J. J. McCoy
A. F. H. W. I.—Att: Mr. Ted Spuller

National Labor Relations Board, Att: Mr. A.

R. Taylor

Trimfit of California, 191 West Roosevelt Blvd.,

Philadelphia, Pa.

Robert Kramer, 400 North Las Palmas, L. A.

Received in evidence November 26, 1951.

Q. (By Mr. Ashton) : At any time after this

letter of April 7, being Respondent's Exhibit 2, did

Mr. Ertel ever report to you a conversation at the

Labor Board office between Mr. Ertel and Mr. Tay-

lor of the Labor Board, Mr. Robert Kramer, and

Mr. Alfred Gitelson, attorney for the company?

A. Well, let me say this: Mr. Ertel did send

me regular reports. But in order to answer that
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question I would have to check my files. Offhand,

I can't remember that. I would have to check.

Now, Mr. Ertel sent reports once a week, and

sometimes twice, as the case developed.

Trial Examiner Myers: Sent them to you?

The Witness: He would send me a copy.

Trial Examiner Myers: And your office is in

Milwaukee, Wisconsin?

The Witness: That is right.

Trial Examiner Myers: And still is?

The Witness: That is right. He would send the

original copy to the National Union.

Trial Examiner Myers: Where is that located?

The Witness: That goes to Philadelphia.

Q. (By Mr. Ashton) : Did you bring those files

with you? [424]

A. Yes, I have my files.

Q. Do you have them here? A. Yes.

Q. Would you take a look at it?

A. Yes. What is that date ?

Q. The date of the meeting, April 12, 1951, at

the Labor Board. So it would be a report on that

day or later.

A. No, I don't have any letter like that.

Q. Did Mr. Ertel or Mr. Damm or anyone else

ever report to you at any time after you left Los

Angeles on February 5, 1951, that the company,

through its counsel, had offered to stipulate to an

election or agree to a consent election?

A. No, not to my knowledge.

Mr. Goldenberg: May we go off the record?
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Trial Examiner Myers : Off the record.

(Discussion off the record.)

Trial Examiner Myers: On the record.

Q. (By Mr. Ashton) : Can you answer my ques-

tion?

A. I wouldn't know. I don't have the corre-

spondence with me. Apparently the files of Mr. Ertel

was left at the office, because I do not have this

letter with me. And just to refresh my memory,

I wouldn't know. If the letter was sent to me, I

apparently have it in my files in the office in Mil-

waukee.

Q. Well, the last thing that you asked Mr. Rob-

ert Kramer to [425] do before you left Los Angeles,

the thing that you were awaiting an answer on, was

whether or not the company would consent to an

election ?

A. Agree to a consent election, that is right.

Q. And wouldn't you remember if the company

did that?

A. No, not offhand, I wouldn't. See, this whole

thing was turned over to Mr. Ertel, who was to

handle it as soon as I left here. He was sent in for

that purpose.

Q. When you left here, you turned the matter

over, at least temporarily, to Mr. Damm, didn't

you?

A. No. Mr. Damm was in the process of han-

dling it even before I came here. He was to carry



360 National Labor Relations Board

(Testimony of Theodore Spuller.)

on the same as before, until Mr. Ertel arrived out

here to take over.

Q. By the way, it was at your request that this

conference before the Labor Board was held, was it

not, that Mr. Damm attended the day after you

left? A. I don't follow you.

Q. Upon arriving out here, shortly before arriv-

ing out here, did you not request the conference

that was eventually held concerning this Trimfit

matter at the Labor Board office?

A. No. When I was here we met at the Labor

Board office.

Trial Examiner Myers: Who is "we"?
The Witness: Tony Damm and myself, and

Steinfeld, I think the man's name of the Labor

Board. He said he would try to get in touch with

Mr. Kramer and arrange a meeting. [426] Up to

the time I had left, he hadn't been able to arrange

a meeting with Mr. Kramer.

Q. (By Mr. Ashton) : Didn't you know when

you left here on February 5, that there was a meet-

ing scheduled before Mr. Steinfeld of the Labor

Board on the following day, February 6?

A. With the company?

Q. Yes.

A. No, I didn't know that.

Q. And you never received any report of what

occurred in that February 6th meeting before the

Labor Board?

A. Not to my knowledge. I would have to check

that.
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Q. During the time that we were off the record,

I asked that you look over Respondent's Exhibit 3.

I call your attention to the fact that the end of the

letter reflects, after the signature, that carbon

copies were sent to a number of people, including

yourself.

Do you recall receiving a carbon copy of this

letter?

A. No, I don't recall the individual letters. And
I don't mean to say by that that I didn't receive

the letter.

Q. You have just read the entire letter, haven't

you?

A. Well, I went over it quite quickly.

Mr. Goldenberg : Mr. Ashton, I have in my hand

the original of this letter, bearing date of April 16.

On page 4 thereof it does not carry the indication

to whom carbon copies were sent. [427]

Trial Examiner Myers: Have you read the last

paragraph of that letter?

Mr. Ashton: Let me refresh your recollection,

Mr. Goldenberg. You should know the practice of

our office, and you should know that the designation

of carbon copies sent does not appear on the orig-

inal.

Mr. Goldenberg: Yes.

Trial Examiner Myers : The last paragraph, next

to the last paragraph, "We are sending a copy of

this letter to" so and so, naming three or four.

Mr. Ashton: Yes, it does include Mr. Spuller.

The Witness: In order to determine whether I
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got that letter, I would have to check my files.

Trial Examiner Myers : Where are those files ?

The Witness : In Milwaukee.

Q. (By Mr. Ashton) : Now, calling your atten-

tion to page 2 of the letter of April 16, Respond-

ent's Exhibit 3, starting in on the fourth line down,

it reads: "As a matter of fact, you may recall

that on the 12th"—speaking there of April 12th

—

"I suggested that you on that date file your peti-

tion for certification, and that we would stipulate

thereto and that an election could be held. You may
recall that you stated you did not desire so to do."

Now, one of the things, in fact, one of the major

things, you wanted from Mr. Kramer was his agree-

ment to a consent [428] election, wasn't it?

A. That is right.

Q. And you say you may have received this let-

ter and have no recollection of it at all?

A. That is right, because the entire matter was

turned over to Francis Ertel, that had full responsi-

bility out here in the situation.

Q. Wasn't Mr. Ertel a subordinate of yours, re-

porting back to you what occurred?

A. Only to keep me informed. I did not advise

or instruct him as to what to do. That was done by

our National organization.

Q. So, even if you had received this letter and

read it, it made so little impression that you can't

remember even that part of it?

A. Because I would not have the authority to
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go ahead and advise. That would have to come
from the National Union.

Trial Examiner Myers : Would you tell us what

you did with the correspondence you received from

Mr. Ertel?

The Witness: I filed it. I keep a regular file of

all his correspondence.

Trial Examiner Myers : Did you read it ?

The Witness: Yes.

Trial Examiner Myers: And then you filed it?

The Witness: That is right. [429]

Q. (By Mr. Ashton) : Do you recall having any

recollection of a conflict between this letter and

any report you received from Mr. Ertel?

A. No, I do not. You see, this case was entirely

out of my hands after Mr. Ertel took over this situ-

ation. And any instructions coming to him in this

situation would have to come from the National

office.

Q. Well, after you made your trip to California

in February, 1951, or during that time, did you

make any report to the National office ?

A. I made a report immediately after I re-

turned from California.

Q. And do you have a copy of that report?

A. Yes.

Q. Will you take a look at it, please? Just look

in there and see if any place in there you reported

to the, you say, the National organization.

A. Yes, the National president.

Q. Did you report to them that you had re-

I
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quested or suggested to Mr. Kramer that he agree

to a consent election? A. That is right.

Q. It is in there? A. Yes.

Q. May I see that report?

Mr. Goldenberg: I object to that. F,irst of all,

there [430] are other matters, in addition to this

one before the Board, contained in that letter,

which is confidential in nature.

Mr. Ashton: I will withdraw the question.

Q. (By Mr. Ashton) : Mr. Spuller, just look at

me for a moment. Before taking the witness stand

today did you read that letter in order to refresh

your recollection as to what occurred back in Febru-

ary when you were here? A. Yes, I did.

Mr. Ashton: We ask leave at this time, Mr.

Trial Examiner, to look at the letter.

Trial Examiner Myers: Is there any objection?

Mr. O'Brien: Mr. Examiner, counsel for the

union has indicated that there may be matters con-

tained in this letter not relevant to this case.

As far as the General Counsel is concerned, I

have no objection to the counsel for the respondent

examining the report in so far as it may tend to

corroborate or contradict the testimony of the wit-

ness on the stand.

As to any collateral matters, I want to join in the

objection of the union's counsel.

Mr. Ashton: I won't use the collateral matters.

I wouldn't be interested in them.

Mr. Goldenberg: I ask permission to examine

this letter in detail.
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Trial Examiner Myers: Very well. It is quite

a lengthy [431] document. When you have finished

it, let me know.

We will go off the record.

(Discussion off the record.)

Trial Examiner Myers: On the record.

Mr. Spuller, will you kindly resume the witness

stand ?

Mr. Goldenberg: Mr. Trial Examiner, I have

no objection to the offering and introduction of this

letter.

Mr. Ashton: I merely asked to see it.

Mr. O'Brien: The record can reflect that Mr.

Ashton is presently examining the report referred to

in the witness' testimony.

Trial Examiner Myers: Do you have a copy of

it, Mr. Ashton?

Mr. Ashton: Yes. I am reading it now, Mr.

Trial Examiner.

Q. (By Mr. Ashton) : Mr. Spuller, I have just

read your report, dated February 8, 1951, to Mr.

Alexander McKeown in Philadelphia that you men-

tioned. I have read it hurriedly, but I find nothing

in there to the effect that in your report you had

asked Mr. Kramer to agree to a consent election.

I asked you if you can find anything to that effect

in the report.

A. I asked if he would be willing.

Q. Just answer that question.

A. Yes, I find the consent election is in here.
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Trial Examiner Myers: You mean a [432] re-

quest.

Q. (By Mr. Ashton) : Point it out.

A. Right here (indicating).

Q. "I asked him if he would agree to a consent

election, and this he refused."

A. That is right.

Q. You told us a few minutes ago that he said

he wanted to refer the matter to his attorney.

A. I assumed that he refused in this report,

because he did not give me a reply. And on that

basis I assumed that he refused when I made this

report, which was dated February 8th, after I re-

turned from California.

Q. And if on the following day after you left,

on February 6th, Mr. Gitelson, counsel for the com-

pany, suggested such a consent election at a meet-

ing at the office of the Labor Board, you never

heard anything about that, is that right?

A. I don't say I didn't hear anything about it.

I said I would have to check my files in order to

determine.

Q. You have no present recollection of having

heard such a thing?

A. Not offhand. As I said before, Tony Damm
was instructed to take all problems before the Na-

tional organization; that they was to give him in-

structions.

Trial Examiner Myers: Did you just say that

the meeting of the Labor Board was February 6?



vs. Trimfit of California, Inc. 367

(Testimony of Theodore Spuller.)

Mr. Ashton: That question should have been

February 6, [433] that is right.

Mr. O'Brien: February 6 was the meeting in

Mr. Steinfeld's office.

Trial Examiner Myers: Is it your contention

that Mr. Gitelson offered to a consent election on

February 6?

Mr. Ashton: Yes. As a matter of fact, when
Mr. Damm was on the witness stand, you may recall

that although he was the only one who told us about

that meeting, he couldn't remember whether Mr.

Gitelson made that offer or not, and did not deny

that it had been made.

Trial Examiner Myers : As I remember the testi-

mony, they withdrew the petition.

Mr. Ashton: That is correct, for election.

Trial Examiner Myers: If he had consented to

an election, they wouldn't withdraw it.

Mr. Ashton: If you recall, my questions were

along the line

Trial Examiner Myers: Let's not go into that.

Mr. Ashton : I have presented no affirmative evi-

dence of the meeting. The only testimony concern-

ing it is the testimony of Mr. Damm.
We have no further questions of the witness.

Trial Examiner Myers: Mr. O'Brien, anything

further %

Mr. O'Brien: Nothing further.

Trial Examiner Myers: Mr. Goldenberg, any

further questions % [434]
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Mr. Goldenberg: Yes, Mr. Trial Examiner, I

have a few.

Q. (By Mr. Goldenberg) : I would like to have

you tell me, if you can recall the date of your meet-

ing at the Labor Board.

Trial Examiner Myers: The meeting with

whom?

Q. (By Mr. Goldenberg) : First of all, with

whom did you meet?

A. We met with Mr. Steinfeld on Wednesday

Trial Examiner Myers: Here is a calendar.

The Witness: I will get it. Just a minute. I

think it is February the first. We met on January

31st.

Trial Examiner Myers: That is you and Mr.

Damm?
The Witness : That is right.

Trial Examiner Myers: There was no repre-

sentative of Trimfit present?

The Witness: No.

Q. (By Mr. Goldenberg) : And this was the

meeting with Mr. Steinfeld?

A. With Mr. Steinfeld.

Mr. Goldenberg: That is all.

Trial Examiner Myers : Mr. Ashton, do you have

any further questions?

Mr. Ashton: No further questions.

Trial Examiner Myers : You are excused. Thank

you very much.

(Witness excused.) [435]
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DENNIS FITZPATRICK
a witness recalled by and on behalf of the General

Counsel, having been previously duly sworn, was

examined and testified further as follows

:

Direct Examination

By Mr. Goldenberg : [436]

# * *

Q. And at the time of your employment did you

observe any other employees who were knitters,

reading the newspaper while they were engaged in

knitting or the operation of the knitting machine 1

?

A. Yes.
* * *

Whom did you see do it?

The Witness: Mr. Hubbard.

Trial Examiner Myers: Anybody else?

The Witness: Yes, Reynolds—not Reynolds

—

anyone that was on the shift picked up my paper.

Trial Examiner Myers: You mean the ones who

followed you?

The Witness: With me. I was on one shift. I

was stationary. These other men who come in at

different times. I had the paper there.

Trial Examiner Myers: You mean working on

the same shift [437] with you?

The Witness: Yes.

Q. (By Mr. Goldenberg) : Continue, please.

A. We read the paper. That is a general prac-

tice
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Q. (By Mr. Goldenberg) : Did you observe that

to be a general practice at Trimfit?

A. Yes.

Q. Did you observe employees of Trimfit in

other activities other than reading while they were

engaged in the operation of a knitting machine ?

A. At various times my partner, James Hub-

bard, used to bring an electric razor in there and

shave while we were working. [438]

* * *

Cross-Examination

By Mr. Ashton:

Q. Who besides Mr. Hubbard ever read your

newspaper ?

A. Landers used to read my paper. Koons used

to pick it up. He never read very much, but he

would glance at it.

Q. Anyone else"?

A. There is Lige used to come over quite reg-

ularly.

Q. Mr. Dodson?

A. Dodson. They would take part of the paper

and take it over with them.

Q. Anyone else?

A. The others used to just glance at it and leave

it there, as I recall.

Q. You were the only one that ever brought a

paper there, weren't you?

A. Mr. Hubbard asked me—he said if I would

bring the paper in he would pay for it, because I
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passed the hotel where I got a late edition. I passed

it on my way. He said, "You bring it in and I will

pay for it." But I always paid for it.

Q. Would these other men who read the paper sit

down at the end of the machine to read it ?

A. Yes. [439]

Q. Always ?

A. Yes, sometimes sitting on the motor of the

machine and read it. The motor is slightly behind

your machine.

Q. And Mr. Hubbard, Mr. Landers, Mr. Koons

and Mr. Dodson, is that right?

A. They are the ones I remember mostly, yes, sir.

Q. About books, did any of the others bring

books to read ?

A. There was an accumulation, a few magazines.

They were not like late magazines; they were ones

that had been kicked around.

Trial Examiner Myers: We are not concerned

about the vintage of the magazines or the newspapers,

whether current issues or late issues. You just an-

swer the question.

The Witness: The others didn't bring them in

as a general practice, like I brought this paper, no.

Q. (By Mr. Ashton) : My question was, did the

others bring books there to read?

A. Not that I recall.

Trial Examiner Myers : What about magazines %

The Witness : Nothing ; the ones that got in there,

I don't know how they was there, but there was a

few there.
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Q. (By Mr. Ashton) : Did any of the others sit

down and write letters ?

A. I never seen anyone writing a letter.

Trial Examiner Myers: Did you ever see them

reading [440] magazines ?

The Witness: They would take and pick up a

magazine and look at it.

Q. (By Mr. Ashton) : They wouldn't sit down

and read it, would they?

A. Most of the time you are standing. They

would be standing there. I used to take a chair

and sit down. They would stand and read it. [441]

* * *

ROY ROUSH
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination [442]

By Mr. O'Brien:
* * *

Q. Did you have anything to do with arranging

the union meeting on the day before the shutdown ?

A. Yes. Mr. Ludwig and I.

Q. What did you do?

A. We contacted the American Legion hall for

the following day on Sunday. We tried to contact

them on Friday. Then we had the Sunday morn-

ing meeting.

Trial Examiner Myers : Who spoke at the meet-

ing?
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The Witness: Tony Damm was chairman. He
outlined the principles. [460]

* * *

HOWARD ROBSON
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination [486]

* * *

By Mr. O'Brien:

Q. You were formerly superintendent of the

Trimfit mill in Anaheim, California?

A. The title was assistant manager. It was

equivalent to superintendent.

Mr. Ashton: You are going to have to talk

louder, Mr. Robson.

The Witness: My title was assistant manager

which was, in effect, superintendent of that plant.

Q. (By Mr. O'Brien): During what period of

time did you hold that position?

A. From the time the plant started until I re-

signed.

Q. Being approximately what date, sir?

A. I couldn't give you an accurate date, but I

was the first one there in that position so that I

was there approximately the time the operation

started or a few days prior to that.

Q. How many machines were in operation when

you resigned?
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A. Three were in operation and the fourth was

on the floor ready to be installed.

Q. How many knitters were employed?

A. Mne knitters as knitters and one spare,

awaiting the other machine. [487]

Q. As assistant manager, what were your duties f

A. My duties should have been to run the entire

plant. However, I was under many handicaps, and

I was not able to run the plant as a superintendent

should have been able to do.

Q. To whom were you responsible, directly?

A. To Mr. Mittman.

Q. And did Mr. Mittman give you any instruc-

tions with regard to the authority of Mr. Carl

Driess ?

A. Not in exact words, but I was told several

times to cooperate with him. In a sense, that I

should stay out of his way in that particular depart-

ment, which was knitting and fixing of the ma-

chines.

Mr. Ashton: I still can't hear you.

Trial Examiner Myers : Will the reporter please

read the answer to Mr. Ashton?

(Answer read.)

Trial Examiner Myers : Who told you that ?

The Witness: Mr. Mittman.

Trial Examiner Myers: When you said you had

quite a few handicaps in running the plant, what

did you mean?

The Witness: In running a hosiery mill, it is
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rather a complex thing, and. the superintendent does

have to look into every department and control

costs and remove the cost of menders. A certain

percentage is expected. Beyond that all profits are

gone. [488]

At the time I was there, without actual figures,

the mill did lose a great deal of money.

* * *

Trial Examiner Myers: What were the handi-

caps?

The Witness: The handicaps were I could not

use any authority to correct any of these things and

all of these things caused a lot of dissatisfaction

because the entire industry is based on piece work.

Unless all the employees have good machinery and

good conditions, they suffer by loss of wages and

the company loses profits.

Trial Examiner Myers: What interfered with

your authority?

The Witness: At the beginning of the oper-

ations, the knitting. When you have a great deal

of menders, it throws off the entire plant because

the whole flow has to divert into mending. There

are pile-ups and it means we had an excessive

amount of that. It should have been repaired at

the source and wasn't. Therefore, the condition con-

tinued and got worse.

This was due to attachments on the machines

which were not perfected. It was something that

was new, and to my knowledge, it still isn't per-
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fected to the point where it should be used com-

mercially. I know of only one other case [489]

where it is used and that company is affiliated with

the maker of that machine. Of course, if they

didn't use it, nobody else would. There may be

some other mills, that use it.

Trial Examiner Myers : To what attachment are

you referring?

The Witness: It is called a mitre heel and it

does bring about a slowing down of production and

a terrific increase in work and seconds, menders.

Q. (By Mr. O'Brien) : Specifically, to what did

you attribute excess waste during the time you were

there %

A. The fact that the machines were not repaired

and I was prevented from making the repairs. I

was under the impression that Mr. Driess was

hoping, perhaps, to

Mr. Ashton: Just a minute. We don't want

your impressions.

Q. (By Mr. O'Brien): Had you received any

instructions from Mr. Mittman with regard to re-

pairing the machines %

A. Yes, I was told to stay out of Mr. Driess'

way and to call him to the plant to do this work

even if it happened in the night time, even if it was

after hours.

Trial Examiner Myers : Who told you that ?

The Witness: Mr. Mittman.

Q. (By Mr. O'Brien) : Had you formerly been

employed by Karl Lieberknecht ?
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A. No. [490]

Q. Had you been employed as an erector on Karl

Lieberknecht machines ?

A. No. I am sorry, the Karl Lieberknecht has

changed its name. Prior to the Karl Lieberknecht

the machine was the H.S.L. There was some split

among the brothers, and, technically, I did work

on the Lieberknecht machines.

Q. During what period of time did you work

for the erector?

Mr. Ashton: I object to that. It is assuming

something not in evidence.

Trial Examiner Myers : We do not know he was

an erector.

The Witness : Yes, I was an erector.

Q. (By Mr. O'Brien): During what period of

time did you work as an erector?

A. For about three years.

Q. A three year period beginning when?

Trial Examiner Myers : He said two years.

Q. (By Mr. O 'Brien) : Two years, I beg your

pardon.

A. I worked for one firm three and one-half

years ; two years or more on fixing.

Q. When was this?

A. From about 1945 to 1948, roughly. I worked

for him in three different localities.

Q. And before being employed by Trimfit, had

you been employed as a fixer in any other mill ?

A. Yes, I managed the Anaheim Hosiery Mills

which included [491] fixing, of course.
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Trial Examiner Myers: Was that Mittman's

mill?

The Witness : No, that was Joe H. Hammerman.

Q. (By Mr. O'Brien): During what period of

time were you manager or assistant manager of

that mill? A. Of Trimfit?

Q. Of Anaheim.

A. I managed that mill for about three months.

Q. When was that?

A. That was three years ago, beginning around

March, I would say. Not quite three years ago.

Q. What other experience have you had as a

fixer?

Trial Examiner Myers: Is that March, 1948 or

'49?

The Witness: I am sorry, I didn't understand

you.

Trial Examiner Myers : You said it was March,

almost three years ago.

The Witness : That is when I was managing the

Anaheim mill.

Trial Examiner Myers: Would that be '49 or

'50?

The Witness : That would be '49.

Q. (By Mr. O'Brien): What other experience

have you had as a fixer? A. Prior to that?

Q. Yes.

A. I was a knitter prior to that. [492]

Q. About how many years experience had you

been a knitter?

A. That is all I have ever done. I started when
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I was 17 and I am now 32. There were two years

out for the war.

Q. I am coming back, again, to what you at-

tribute as excessive waste during the time you were

manager of the Trimfit mill. You have mentioned

the newness of the mitre heel. What else?

A. That is the main item. Another difficulty

is when the stocking is lost at the beginning of the

operation, one does not continue to use up yarn to

make up the rest of the stocking. It is what we

call pressed off and therefore it is not used, and

that yarn is not wasted. Unfortunately, I was not

able to do anything about that because an erector

will want that to run in order to loosen the ma-

chine up, the needles and everything. However, that

should not go on more than two or three days.

Beyond that it is no longer necessary.

I had a great deal of difficulty at that time inas-

much as I tried to get the knitters to stop that.

They were willing to cooperate and did. Then they

were definitely told by Carl Driess, who was always

stepping in there and changing that, for his own

benefit, of course, not to do that.

Q. Do you think that this waste was due to the

action of the knitters on the machines'?

A. No. Under this condition, no. That does not

stand to reason at all because they are not paid

for that and, being [493] on piece work, they are

not the least bit interested in not making stockings.

Q. Did you observe the work of Ruth Ludwig

while she was there? A. Yes.
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Q. And what was her work?

A. Well, it is the finest work I have ever seen

with exception of one person and this person was an

instructor, one of the best in the States.

Q. What type of work did Mrs. Ludwig do ?

A. Invisible mending.

Q. Did the Trimfit mill have any mending

boards ?

A. No, not bending boards, not at the time I

was there. [494]
¥s * *

Q. (By Mr. O'Brien) : For what type of mend-

ing is the mending board used?

A. For mending pulls in stockings.

* * *

Q. (By Mr. O'Brien): Approximately how

long does it take an inexperienced girl to learn to

mend on the mending board?

A. It can be learned in about a week. In a week

they can do a small amount of work, and from

then on it depends on the girl. However, the other

type of mending requires a great deal of time.

Trial Examiner Myers: What other type?

The Witness: Invisible mending, latch [495]

work.
* * *

Q. (By Mr. Goldenberg) : In the type of mend-

ing known as invisible mending or latch work, is

it customary to use a mending board ? A. No.

Q. Would a mending board be of any assistance ?
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A. In latch work?

Q. Yes. A. No.

Q. Would it be a handicap? A. Yes.

Trial Examiner Myers : Is invisible mending and

latch work the same thing?

The Witness : No, not always. Latch work means

repairing a run which has run down, while in-

visible mending might be removing a certain type

of defect in the stocking to make them invisible as

defects. There is a variety of work there.

Trial Examiner Myers: What about using a

mending board to work on invisible mending?

The Witness: Well, a mending board stretches

a stocking so you cannot insert the needle through

the stocking. The latch work depends on the needle

going through and doing the work. Therefore, you

cannot have the stocking on something flat. It is

held over a cup. It cannot be done on the board.

There are some new boards coming out now which

were [496] not out then, but you still have certain

areas of contact where you couldn't mend any way.

Trial Examiner Myers: Could you use a mend-

ing board to an advantage in invisible mending?

The Witness: No.

Q. (By Mr. Goldenberg) : Mr. O'Brien asked

you a question pertaining to what you called certain

handicaps in the operation or handicaps in the dis-

charge of your duties. Have you told us all of the

handicaps or were you interrupted by the flow of

noise outside?
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A. I have not told you all the handicaps. I have

been trying to answer the question only.

Q. Tell us the handicaps that you experienced

while you were at Trimfit.

A. Well, to make hosiery you must constantly

watch and remove all sources of menders or waste.

In order to do that you must keep your machines

in top shape and repair them as fast as you discover

there is something wrong with them. That I was

unable to do because Mr. Driess insisted and wanted

to do this himself, and Mr. Mittman ordered me to

cooperate with him and let him do that. Therefore,

that was taking the opportunity away from me to

fix these things at the source.

When Mr. Driess was asked to do those things,

he did fix some, but many others he did not. There-

fore, this continued, these menders continued, and

consequently, the waste [497] continued. It was a

way out of proportion. One verbal report from Mr.

Mittman told me that he had received 40 per cent

in menders which was something I had never heard

of in the industry.

Q. Can you recall any other handicaps, Mr.

Robson %

A. Yes, in further operations, for instance, loop-

ing, which is the following operation after knitting.

We received a lot of machinery that was second-

hand and not in too good shape. After a great deal

of trouble on my part to get other equipment, we
finally did receive one new machine. I was not

able to use the machine because Mr. Mittman needed
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it for his other plant and that was diverted to his

other plant and I had to wait much longer than I

would have had to otherwise. He had a machine

on order which was to replace the one he took from

us. That was a great handicap. That was a great

handicap because a great amount of time had to be

spent on the machine which would not have hap-

pened on a new machine. That caused a lot of

waste, too.

The next operation on seaming was much the

same. I was handicapped with a lot of used ma-

chinery and the new machine didn't come in until

about two weeks before I left. All I did was to

get them started and going and then I left. I had

the handicap of having used machinery.

Another handicap was help or labor. There was

experienced help, but Mr. Mittman used them in his

plant [498] instead. I was handicapped on people

because I had to train three or four girls at a

terrific expense to replace the one he hired.

Another handicap was the fact that because he

had these extra girls in his plant, without needing

them, and because we were running short of help,

Mr. Mittman agreed to do some of our work so that

with help that we should have had, we had to

ship him some of our work after the knitting. Of

course, we were charged overtime for all of that.

In other words, he anticipated the need of them

because he was expecting a new machine at that

time and he would need them then.

In order to get out the production he did this
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work for us which he billed Trimfit for at a price

much higher than we could have done it ourselves.

Q. Can you give me any further handicaps with

respect to the Trimfit aspect of the operations?

A. The fact that I could not get to the machines

and fix them. That was enough to ruin any mill that

does not have a large financial backing because it

was not definitely operating profitably at all.

Q. Based on your experience as a knitter and as

a fixer and erector, what would you say would be

the minimum amount of time that would be required

for an employee who is a knitter to learn the new

machine to which he had been assigned?

Mr. Ashton: We object to that as calling for a

conclusion [499] of the witness. There has been no

proper foundation laid. That would depend on one

thousand different things, what kind of machine

he had worked on and how long.

Trial Examiner Myers: Qualify it, Mr. Golden-

berg.

Q. (By Mr. Goldenberg) : How much experi-

ence have you had as a knitter, Mr. Robson?

A. I spent a little over four years learning to

be a knitter.

Q. Where did that happen?

A. In Canada, Drummondville, Quebec.

Q. Do you recall what type of machine ?

A. Yes, I worked on all types of machines end-

ing up on Karl Lieberknecht as a knitter.

I might add that this plant was equipped with

Karl Lieberknecht and had all the latest type. The
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most modern in the Karl Lieberknecht was sent to

this plant.

Q. You had acquired the status of a journeyman

and were a full-fledged knitter? A. Yes.

Q. What was the second place you worked?

A. From there I left to go into the service.

When I came out of the service, I went to work

for Mr. Gordon as a fixer.

Trial Examiner Myers: Who is Mr. Gordon?

The Witness : He is the owner of several hosiery

mills.

Trial Examiner Myers : When did you come out

of the service? [500]

The Witness: I don't know the exact date, but

approximately 1944 or '45.

Trial Examiner Myers : From 1943 to '44 or '45

you were in the service?

The Witness: Yes.

Trial Examiner Myers: Were you a knitter be-

fore you went into the service?

The Witness: Yes.

Trial Examiner Myers: Immediately before?

The Witness: Yes.

Trial Examiner Myers: How long were you a

knitter before you went into the service?

The Witness: I started when I was 17.

Trial Examiner Myers : What year was that ?

The Witness : That would be 1936.

Trial Examiner Myers: From 1936 up to the

time you went into the service were you a knitter?

The Witness : Yes.
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Trial Examiner Myers: Go ahead, Mr. Golden-

berg.

Q. (By Mr. Goldenberg) : Mr. Robson, based

on your experience as a knitter, in your opinion

what is the minimum amount of time that it would

take a knitter to learn—an experienced knitter to

learn to operate the machinery in the Trimfit plant

at the time that you terminated your employment?

Mr. Ashton: Objected to as no proper founda-

tion. It is [501] not a matter of expert testimony

for the reason it would depend on the experience of

a knitter and the machines he had worked on.

Trial Examiner Myers: Don't you know how to

qualify him as an expert? I will sustain the ob-

jection. If you want to qualify him as an expert,

go ahead, will you, please?

After you came out of the Army what did you

do?

The Witness: Then I started to fix. I started

to work for Mr. Gordon as a fixer. With my ex-

perience as a knitter, Mr. Gordon felt I should not

knit any longer.

Trial Examiner Myers: How long were you a

fixer?

The Witness: About three or four months, and

then I went on erection.

Trial Examiner Myers: What machinery did

Mr. Gordon have where you were a fixer?

The Witness: It included Reading machines,

High Speed Lieberknechts, we had one old Ludwig

type of machine, we had Einseidel machines and
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we had Richter machines, which includes all the ma-

chinery that I know of which is made for full-

fasioned hosiery manufacture.

Trial Examiner Myers : What machines did you

erect ?

The Witness: High Speed Lieberknechts.

Trial Examiner Myers: How long were you an

erector of those machines?

The Witness : Roughly, two years. [502]

Trial Examiner Myers: After being an erector

what were you?

The Witness : I did some fixing in between times

for the same man.

Trial Examiner Myers: After you finished

erecting, what did you do, what was your position?

The Witness: I next managed a knitting mill

for the man on a temporary basis. He bought the

mill and I went out and took over and put in our

system of operation. The manager that was there

before stayed on there.

Trial Examiner Myers: What type of machines

were in that plant?

The Witness: Lieberknechts, and we added new

types while I was there.

Trial Examiner Myers: How long were you at

that plant?

The Witness: About five and one-half months.

Trial Examiner Myers: Then what did you do?

The Witness: After that Mr. Gordon sent me
to Canada to survey up there for the opening of a

new plant. This survey didn't work out because
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at that time hosiery got real bad and the project

had to be dropped.

Trial Examiner Myers: How long were you on

that assignment?

The Witness : About four months.

Trial Examiner Myers : Then what did you [503]

do?

The Witness: I left Mr. Gordon then and did

the job as manager of Anaheim Hosiery Mills at

Anaheim.

Trial Examiner Myers: You were there three

months ?

The Witness : Yes.

Trial Examiner Myers : After you left that posi-

tion did you go with Trimfit?

The Witness: No, not immediately.

Trial Examiner Myers: What did you do after

that?

The Witness: I went to work for Mr. Mittman

as a knitter pending this new opening that was

going to come up.

Trial Examiner Myers: What kind of machines

did Mr. Mittman have?

The Witness: Karl Lieberknechts.

Trial Examiner Myers: Did you ever work on

a 60 gauge?

The Witness: Yes, I am working on them now.

Trial Examiner Myers : I mean before you went

with Trimfit?

The Witness: No.

Trial Examiner Myers: What gauge did you
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work on in the Karl Lieberknecht machines, erect-

ing?

The Witness: I have erected 51 or 54 gauge

machines.

Trial Examiner Myers: Now, go ahead, Mr.

Goldenberg.

Q. (By Mr. Goldenberg) : Mr. Robson, in your

opinion what is the minimum length of time that

could be safely allotted to an experienced knitter to

permit him to operate a new machine?

Mr. Ashton: To which we object. [504]

Trial Examiner Myers: What kind of a new

machine f

Q. (By Mr. Goldenberg) : And more specifi-

cally the type of machine in operation of the first

three machines at Trimfit Hosiery Mills before

your termination of employment there.

Mr. Ashton: To which we object as the witness

is not qualified and he never operated a 60 gauge

machine in his life before he went with Trimfit.

Trial Examiner Myers: Overruled. You may
answer.

The Witness: A 60 gauge is no different than

the others.

Mr. Ashton : That is not answering the question.

Trial Examiner Myers: Do you want the ques-

tion?

The Witness: No, I remember the question, it

has been asked four times.

An experienced knitter can learn to run the ma-

chine, which is the 60 gauge machine, with a mitre
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heel, as suggested, in a minimum from one hour

to not more than one week. If he can not do that in

one week's time, then he is not an experienced

knitter.

Trial Examiner Myers: A new machine of the

type we are discussing, a 60 gauge mitre heel

machine ?

The Witness: Yes, but he can operate the ma-

chine and still be learning something about it 10

years later. [505]

* * *

Cross-Examination

By Mr. Ashton:

Q. Now, Mr. Robson, can you give us the month

when you started to work for Trimfit?

A. No, I could not.

Q. Well, it was some time in the year 1950, was

it not? A. Yes.

Q. How many machines were on the floor when

you first went to work for Trimfit?

A. One machine was operating.

Q. And, calling your attention to Christmas of

1950, did you terminate your employment before or

after Christmas'? A. Before.

Q. And would you say it was during the month

of December, 1950?

A. No, I wouldn't want to say. That is a matter

of record that can be checked. I don't recall. [506]

Q. Do I understand that you were hired by Mr.

Mittman? A. That is correct.
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Q. And when you were hired, did he tell you

what your duties would be?

A. Yes. To use his words, he said, "I have an

opportunity to manage a plant but I don't have the

time." He proposed to me that I run it for him.

I agreed to that. At that time I did not know who
the owners would be or anything of that nature.

Q. You understood from your conversation with

Mr. Mittman that you were going to run the plant

under his direction? A. Yes.

Q. So you knew that you were not going to be

in complete charge of the plant?

A. That is correct.

Q. Now, did you know Mr. Carl Driess before

you went to work at Trimfit?

A. No, I did not.

Q. Did you know of him?

A. No, I did not.

Q. Did Mr. Driess come to the plant before or

after you did? A. He came before.

Q. Now Mr. Mittman told you, as I understand

your testimony, that you were to cooperate with

Mr. Driess, is that correct? A. Yes. [507]

Q. And during the time that you were there

Mr. Driess was doing erecting, was he not?

A. Correct.

Q. And you knew that Mr. Driess was an erector

for the Karl Lieberknecht Company, itself, didn't

you? A. I knew that, yes.

Q. And, in addition to doing the erecting, Mr.
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Driess was also giving some instructions to men on

operating those machines, was he not?

A. Yes, he was.

Q. Have you ever acted as an erector for the

Karl Lieberknecht Company? A. No.

Q. But you had acted as an erector to erect for

some company? A. Yes.

Q. You said the name a little fast a while ago.

"Will you give it to us again?

A. M.K.M. Hosiery Mills, Rochdale, Massachu-

setts.

Q. I want to know where you were erecting.

You mentioned the name of some company.

A. That was the name of the machine that they

put out. It could belong to anybody.

Trial Examiner Myers: He was erecting a Lie-

berknecht machine.

The Witness : It was a High Speed Lieberknecht

machine. [508]

Q. (By Mr. Ashton) : For what company?

A. M.K.M. Hosiery Mills. I also did erecting

at the Laurens Hosiery Mills, Laurens, South Caro-

lina.

Trial Examiner Myers : Perhaps what you were

referring to, he was telling about the corporate

setup of the Lieberknecht Company.

Mr. Ashton: Yes.

Q. (By Mr. Ashton) : The M.K.M. is a hosiery

mill that manufactures hosiery? A. Yes.

Q. That is also true of Laurens? A. Yes.

Q. What I am trying to find out is whether you
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were an erector for a company that manufactures

machines, knitting machines'? A. No.

Q. Isn't it true, at least in the Karl Lieber-

knecht Company, that after the Lieberknecht Com-

pany sells one of their new machines to a plant, the

company furnishes an erector to erect that machine ?

A. Correct.

Q. And that is true with reference to other

manufacturers of knitting machines'?

A. To my knowledge, yes.

Q. Well, then, if all knitting machine com-

panies, that is, [509] companies that manufacture

them, furnish an erector to erect their particular

machine, what were you doing erecting machines

for those hosiery mills when you were not connected

with a manufacturer of knitting machines'?

A. There is no law against one company mov-

ing its own machinery. They have to be re-erected.

Q. Were you erecting new machines or re-erect-

ing old machines ? A. Old machines.

Q. Then you are in the nature of a fixer?

A. No, not when I was erecting machines, no.

Q. What did you do after the machines had been

operated for a number of days, weeks, months or

years A. They were used.

Q. and the company decided to move the

plant? You were the one that took the machines

down, they were moved and you put them back to-

gether, again?

A. Yes, but they were rebuilt at a new gauge

which means that all important settings and parts
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of the machine were new. For all practical pur-

poses it was the same as erecting new machines.

Q. Did you ever erect a new High Speed Lieber-

knecht machine, a brand new one? A. No.

Q. Did you ever erect a Kalio ? By that I mean

a Karl Lieberknecht machine with an automatic

welt turner? [510] A. No.

Q. Did you operate one before you came to

Trimfit? A. No, I have had to fix them.

Q. You fixed on them? A. Yes.

Q. Did you ever knit on one?

A. No. I served an apprenticeship on the welt

turner Kalio, but did not knit on one.

Q. Were you instructed by either Mr. Mittman

or Mr. Driess not to do any fixing on any of the

machines ? A. Yes.

Q. Who instructed you to that effect?

A. Mr. Mittman.

Q. I understood you to say that during the time

you were at Trimfit the company lost a lot of

money, is that correct? A. In my opinion.

Q. And there were lots of what you called

"menders"? A. Menders and waste.

Q. What is a mender ?

A. A mender is a stocking that you have to

spend a lot of extra money on in order to make it

a second.

Trial Examiner Myers : What is a press-off ?

The Witness: That is the end of the stocking.

If it is pressed off in the leg, that is all you have.

That is the end of the stocking. [511]
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Q. (By Mr. Ashton) : Then, as I understand it,

a mender is a stocking that after it is finished it has

to be mended, is that correct ?

A. That is correct.

Q. And even after it is mended, it can not be

sold as a first grade stocking?

A. Not always. Sometimes a second grade can be

repaired and often sold as a first.

Q. What is the general rule? Is a mender made

into a first or second grade stocking? •

A. There is no general rule. Some menders can

always be properly mended to go into a first. Others

can not be mended to go into a first.

Q. Do I understand that you feel the principal

trouble that was encountered at Trimfit in the pro-

duction of first grade stockings was the mitre heel

attachment ?

A. That was the very biggest cause of menders.

Q. I see. And, in your opinion, the mitre heel

attachment slows down production and make lots

of menders ? A. Yes.

Q. And, in your opinion, the mitre heel should

not be used commercially, is that correct?

A. That is the statement I made. I don't believe

it should be used commercially by a mill just start-

ing out where the entire plant is on that. A large

mill who wants to make a [512] hobby of one ma-

chine like that for experimental purposes, I would

go for, but I would not lose my money trying to

build up something new of that nature.

Q. How new is the mitre heel attachment?
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A. I am afraid I can't tell you that. They have

been experimenting for years. It is fairly new so

far as the machine being let out.

Q. " Fairly new" is rather indefinite.

A. I have to be indefinite because I don't know

how long Karl Lieberknecht has been working on

one. I know that many times they would put up a

machine in their own plant and run it for ten years

and maybe never put it out.

Q. When is the first time you knew of the mitre

heel attachment?

A. I had heard about it from various erectors,

but the first time I ever saw one was at Trimfit.

Q. Mr. Mittman has had quite a bit of experi-

ence in the manufacture of hosiery, has he not?

A. Yes, he has, a great deal.

Q. He was superintendent of Mission Hosiery

for some 16 years? A. Which failed.

Q. After he left? A. Yes.

Q. Then he opened his own plant there in

Anaheim, the California Hosiery Mill? [513]

A. Which failed.

Q. You don't know anything about the experi-

ence of Mr. Carl Driess ?

A. I know what I have seen and compared to

other erectors.

Q. You don't think he is a good erector?

A. No, I do not.

Q. And you base your opinion that the mitre

heel should not be used commercially upon the ex-

perience alone that you had at Trimfit?
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Trial Examiner Myers: He didn't say that. He
said one whole factory should not be devoted en-

tirely to it.

Mr. Ashton: I will withdraw the question and

change the context of it.

Q. (By Mr. Ashton) : You base your opinion

that an entire factory, such as the size of Trirnfit,

should not use the mitre heel on all of its machines,

solely on your experience on the mitre heel at Trim-

fit, is that correct?

A. My experience in seeing what came off of

those machines and I would say, definitely, it should

not be used.

Q. You mean from your experience at that mill ?

A. That is my experience on mitre heel. I do

have experience on machines not using mitre heel

which are making money.

Q. Would I be correct, just roughly, in saying

that you came to Trirnfit some time in June or July

of 1950 and worked there [514] until, roughly, the

end of the year, about six months ?

A. Roughly, not quite that long.

Q. Not quite six months ?

A. That is right.

Q. And I understand that part of your trouble

at Trirnfit or a part of the trouble that Trirnfit

was having during the period that you were there

was, in your opinion, due to the fact that Mr. Carl

Driess did not, at times, repair the machines.

A. He did not, many times, nor did he fix them

properly. May I elaborate on that?
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Trial Examiner Myers: Go ahead.

The Witness: When a machine is built and

finished, the normal procedure is to run one set of

stockings and have the machine signed over. Nor-

mally, a courtesy of help is given for three or four

days and then the machine is the property of the

company which fixes it, not the erector.

These machines were erected in such a way that

two months after he was still trying to fix them to

make them run.

Trial Examiner Myers: When you say "he" do

you mean Mr. Driess?

The Witness: I mean Mr. Driess.

Q. (By Mr. Ashton) : You attributed that to

his poor workmanship ?

A. Yes, and keeping others from doing it where

he left it [515] undone.

Q. Now, as I understand it, you managed the

Anaheim Hosiery Mills for Mr. Hammerman for a

period of three months, is that correct?

A. That is correct.

Q. And then you left there before you came with

Trimfit?

A. I left there before I came to work for Mr.

Mittman.

Q. I see. A. In his plant.

Q. And you were discharged from Anaheim
Hosiery Mill ? A. I was.

Trial Examiner Myers: You went from An-

aheim to Mittman?

'The Witness: Yes.
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Q. (By Mr. Ashton) : Then after leaving

Trimfit did you, at some time, go back to work for

Hammerman at Anhheim ?

A. Yes, I did.

Q. How long after you left Trimfit?

A. About three months, I guess.

Trial Examiner Myers : Where are you working

now?

The Witness: I am working there now.

Trial Examiner Myers: Where?

The Witness : For Mr. Hammerman.

Q. (By Mr. Ashton) : And you are working

now as a knitter?

A. Correct.

Q. And you have been working at a knitter and

not as a [516] manager ever since you went back to

Anaheim ?

A. That is correct, for the reason I make more

money that way.

Q. Well, you knew after being discharged as

manager at Anaheim you couldn't go back there as

manager ?

A. I had no intention of going back there as

manager. They had a manager then.

Q. Now, you say there was some waste at the

time you were at Trimfit due to the fact that you

could not enforce the customary rule of not running

after a press-off?

A. That accounted for a great deal of the waste,

yes.
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Q. Have you had occasion to run a brand new

machine that has been set up? A. Yes.

Q. Where?

A. The two I am running now I started both of

them up. They are 60 gauge machines.

Q. Isn't it usual, in the case of 60 gauge ma-

chines, immediately after they are set up, that

where there is a press-off the erector has the knitter

continue to run yarn through the machine and

break it in?

A. For two or three days, yes.

Q. And you say that Mr. Driess had the men run

through yarn longer than that?

A. I would say, roughly, two months after the

machine was erected. [517]

Q. And after the actual machine in question was

set up?

A. After the three knitters in question were

working on it.

Q. Who employed Ruth Ludwig?

A. All the employees at that time were working

for me. I don't know what you mean by that

question.

Q. I can't hear you?

Trial Examiner Myers: Who hired them?

The Witness: I believe I did under Mr. Mitt-

man's orders. He ordered me to hire her because we

needed a mender.

Q. (By Mr. Ashton) : You say you believe, are

you certain of that?
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A. Now that I think about it, yes, I am sure.

Q. Did he tell you to hire a mender, in general,

and you hired Ruth Ludwig, or did he tell you to

hire Ruth Ludwig, in particular?

A. She was the only one we knew of as an ex-

perienced mender at that time.

Q. Did he mention her name %

A. Yes, he mentioned her name. She worked for

him two or three days. Anyhow, she didn't stay

there, she quit.

Q. Did I understand you to say that during the

time you were employed there that there were no

mending boards at Trimfit?

A. A mending board is—probably you do or do

not know. Do you know what it is?

Q. I don't know. We have been talking about

it. I thought [518] perhaps you would know.

A. There weren't any at Trimfit.

Trial Examiner Myers: What is a mending

board?

The Witness : It is a gadget over which you put

a stocking in order that you may stretch it. The

board is made on a hinge so you can flip it over and

turn it and you can see all the snags.

Snags can be mended on that board. Only the

snag type of mending can be mended on that board.

All other types of mending you have to put over

a cup. A board is no good for that.

Trial Examiner Myers : Is that what you had in

mind, Mr. Ashton?
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Mr. Ashton: That is my understanding of a

mending board.

Q. (By Mr. Ashton) : I understand that an-

other one of your handicaps there at Trimfit was

the fact that when an experienced help would come

and apply for a job, Mr. Mittman would put them

to work at his own plant rather than put them to

work at Trimfit.

A. Yes.

Q. That would leave Trimfit with more inex-

perienced people. Were you speaking of knitters,

seamers, loopers or are you just speaking of all

types of help 1

A. I couldn't say offhand if he detracted in all

branches and all types of work, but he did definitely

take some. [519]

Q. What were they?

A. Seamers. One seamer that I can recall—in

fact, two that I can recall. One knitter.

Q. Anybody else?

A. I have had help from Anaheim Hosiery Mill

to come in looking for work and I have had some of

Mr. Mittman 's come looking for work to me which I

could not take because Mr. Mittman was connected

with us. [520]
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EDITH SUE CARLISLE
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows

:

Direct Examination [523]

By Mr. O'Brien:

Q. What were your duties'?

A. I was supposedly hired to have complete

charge of the office, to take care of the books and act

in the capacity of secretary and office clerk.

Q. Did you keep the records of the Trimfit

Mill? A. I did.

Q. Did you make up the payroll ?

A. Yes. [524]
* * *

Q. And what was the source of the information

you used for the paychecks ?

A. Every morning we received tickets that were

off of the stockings knit the night before. Those

tickets each symbolized five dozen stockings and I

recorded that on a daily production sheet. At the

end of each sheet the production was totaled and

recorded on a weekly production sheet and at the

end of the two weeks they were matched against

the timecards and we put the total production for

the [526] two weeks on the timecards and made up

the paychecks from that source.

Mr. O'Brien: Will the reporter please mark
these documents for identification %
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(Thereupon the documents above referred

to were marked General Counsel's Exhibit Nos.

13-A through 13-N for identification.)

Q. (By Mr. O'Brien) : I show you a photostat

of a document entitled Trimfit of California. The

date is December 31 to January 13. Is that the

statement which you used to compile the paychecks,

the biweekly summary which you have just de-

scribed? A. That is right.

Q. Are those figures in your handwriting?

A. Yes.

Q. And you prepared that sheet in the manner

you just described?

A. That is right. There are a couple of figures

on there I don't recognize, but I possibly could have

made them.

Q. And during all the time that you worked at

Trimfit, did you make out similar sheets?

A. That is right.

Q. I show you General Counsel's Exhibit No.

13-M for identification and you will note in the

second column there are a large number of frac-

tions. Will you tell us what those [527] are ?

A. On the date of the shutdown I was advised

or instructed by Mr. Burley and Mr. Mittman to

go into the room just off the knitting room and

count every stocking knit by each knitter, to be

sure that I counted each fraction of a dozen.

It has already been explained in past testimony
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that there are 24 stockings to a dozen. In these in-

stances where it appears 1/24 or 7/24, the knitter

was taken off of the machine before he had an op-

portunity to complete his dozen stockings and the

7 would symbolize the portion of the dozen which

he completed.

Q. So if you had 7/24 it would indicate that the

machine had been stopped somewhere along the leg ?

A. That is right.

Q. Can you tell us the exact point of 7/24?

A. Well, that meant he had 7/24 completed

stockings. If, at the time of the shutdown, he had a

portion of the stocking on his machine, as I under-

stand it, that was taken off and discarded. He was

not allowed to finish that.

Q. That is your figures do not indicate stockings

merely remaining on the machine that would not be

a completed stocking? A. No.

Q. So the 7/24 indicates completed stockings off

of the machines ? [528]

A. As far as I know, yes.

Mr. O 'Brien : I offer General Counsel 's Exhibits

13-A through 13-N in evidence.

I would like leave to use the photostats since the

original documents must be retained by the com-

pany as part of the Wage and Hour Regulations.

Trial Examiner Myers: Gentlemen, are there

any objections to the papers going into evidence?

Mr. Ashton: No objections.

Mr. Goldenberg: No objections.

Trial Examiner Myers: There being no objec-
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tions, I will receive the documents in evidence and

I will ask the reporter to make them as General

Counsel's 13-A through and including 13-N.

(The documents heretofore marked General

Counsel's Exhibit Nos. 13-A through 13-N for

identification, were received in evidence.) [529]
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* * #

Q. (By Mr. O'Brien) : Showing you General

Counsel's Exhibit No. 13-K, I call your attention,

first of all, to the manuscript figure appearing op-

posit the word " knitter." Does that indicate the

date?

A. That is right.

Q. Opposite the name of Eitzpatrick under De-

cember the 18th, I see 10-10. Does that mean 10

dozen in Size 10 stockings'? A. That is right.

Q. Opposite the name of Fitzpatrick and under

December the [539] 19th, I see 15, and then a line

and then 10, and then a fraction of 1/2. Does that

indicate 15 dozen of Size 10 1/2 stockings'?

A. That is right.

Q. At the end of Mr. Fitzpatrick 's line I notice

60-50. Does 60 indicate that Mr. Fitzpatrick turned

in 60 dozen during the week from December the

18th to December 23rd?

A. That is right.

Q. And 50 dozen from the week December 25th

through December 30th % A. That is right.

Q. At the extreme left I notice certain figures

in circles. Does the figure with a circle around it

indicate that Mr. Reynolds and Mr. Fitzpatrick

worked on Machine No. 1 % A. That is right.

Q. And the same would be true of the other

figures % A. Yes.

Q. In regard to the 4, does that mean he was

assigned to the fourth machine but that there was
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no production on it? A. That is right. [540]

* * *

Trial Examiner Myers: There being no objec-

tions the documents, the papers are received in evi-

dence and I will ask the reporter to kindly mark
them as General Counsel's Exhibits Nos. 14 through

18-B, respectively.

(The documents heretofore marked General

Counsel's Exhibits Nos. 14 through 18-B for

identification were received in evidence.) [542]

* * *

Mr. O'Brien: There is one other matter. You
will recall that when Mr. Murphy was on the stand

we were unable to locate, in the box of papers fur-

nished by the company, the original application of

Mr. Murphy. I believe since then the application has

been located.

Mr. Ashton: That is correct.

Mr. O'Brien: Mr. Examiner, I note the applica-

tion bears the date of February 12th, 1951. I see

no reason to offer it in evidence.

Trial Examiner Myers: Is that date correct, ac-

cording to your records, Mr. Ashton?

Mr. Ashton: Yes, that is the date of the appli-

cation.

Trial Examiner Myers: All right. Mr. Ashton,

you may proceed with your cross-examination.
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Cross-Examination

By Mr. Ashton:

Q. Mrs. Carlisle, you told us on the date of the

shutdown, which was January 22nd, 1951, that you

were told by Mr. Burley and Mr. Mittman to go

into a room and count each stocking. About what

time of day was that? [546]

A. That was, I would estimate, approximately

2:00 o'clock. It was immediately after the knitters

had been told there would be a shutdown.

Q. Now, with reference to General Counsel's

Exhibit No. 13-M—was that the one you were tell-

ing us about that had the fractions in it or was it

Exhibit No. 13-L?

A. Do you mean these 24ths?

Trial Examiner Myers: That is 13-M.

Q. (By Mr. Ashton) : Are those fractions of

dozens or fractions of 5 dozens'?

A. That is a fraction of a dozen.

Q. In other words, 1/24 would be one stocking?

A. That is right.

Q. And 1/12 would be a pair?

A. That is right. Right here we had one dozen

and 6/24 of a dozen.

Q. Then 6/24 would be 3 pairs of stockings ?

A. Three pairs, 6 stockings, yes.

Q. Now, with reference to General Counsel's

Exhibit No. 15-A, the name Alexander Evasew is

stricken out. Is that your handwriting?

A. Yes.
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Q. That is on Line 14? A. Yes.

Q. The handwriting of the name and the figures

of the line [547] just below it, being Line 15, ap-

pears to me to be in exactly the same handwriting.

A. Yes, I believe on further thought about this

that that is correct. At first, I had been instructed

to pay Mr. Evasew for a certain number of hours

and after I had his check made up there was a

reconsideration and they decided to pay him for the

exact number of hours he had been in the mill

rather than the amount I had been instructed to

make the check for.

Q. As I understand it, Mr. Evasew came in the

plant on the 23rd day of January, the day after

the shutdown.

A. That is the first time he reported for work.

Q. About what time did he report for work?

A. He came in between 7 :30 and 8 :00 that morn-

ing.

Q. How long did he work that day?

A. He worked a whole eight-hour shift.

Q. Then what time was it the next day when

you heard the conversation on January the 24th

between Mr. Evasew and Mr. Mittman?

A. It was approximately 11:00 o'clock; pos-

sibly 11:30. [548]
* * *

Trial Examiner Myers: Will you kindly step

forward and be sworn?
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FRANCIS B. ERTEL
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Trial Examiner Myers: What is your name,

sir? [558]

The Witness: Francis B. Ertel.

Direct Examination

* * •*

By Mr. O'Brien:

Q. What is your official capacity with the union,

Mr. Ertel?

A. National representative of the American

Federation of Hosiery Workers.

Q. Presently affiliated with what other organi-

zation ?

A. Presently affiliated with the American Fed-

eration of Labor, since August 8, 1951.

Q. Do you know Mr. Arnold Kramer?

A. Yes, I do.

Q. Did you have a conversation with Mr. Arnold

Kramer with regard to the situation at [559] Trim-

fit?

* * *

The Witness: Yes, I did, on two different oc-

casions. [560]
* * *

Q. (By Mr. O'Brien) : What was the conver-

sation? A. Well, naturally



414 National Labor Relations Board

(Testimony of Francis B. Ertel.)

Trial Examiner Myers: Never mind the " nat-

urally .
'

'

The Witness: Well, it was naturally. Anyway,

we shook hands and bid each other the day and

Arnold invited me into his office, his private office.

He said, "Jake, how are you? It has been quite a

while that I haven't seen you."

I said, "That is right. It has been a few years

since we have been able to talk to each other."

He said, "What is on your mind?"

I said, "I would like to talk over the Trimflt of

California situation with you." I said, "As you

know, I have been out there, assigned to that situa-

tion. In other words, to determine whether we could

salvage the remnants." [561]

* * *

Cross-Examination

By Mr. Ashton:

Q. Mr. Ertel, I am going to show you Respond-

ent's Exhibit No. 2, and ask you if you have al-

ready read that letter?

A. I not only read this one dated April 7th to

Trimfit of California, I wrote the original.

Q. Is this a true and correct copy of the original

that you wrote %

A. Just let me take a glance at it. It looks

like it.

Q. So that you can check it more accurately,

suppose I show you a copy of the original letter, a

carbon copy of the original %
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Trial Examiner Myers: The one he wrote*?

The Witness: Yes.

Mr. Ashton : The one I have shown you.

The Witness: This is a copy of my original let-

ter.

Mr. Ashton : That is right.

Q. (By Mr. Ashton) : Then after writing the

letter of April 7th, 1951, you received back Re-

spondent's Exhibit No. 3, did you not?

A. Yes; yes, I did. I received a letter.

Q. Then you had a conversation on April 12,

1951, at the office of Mr. A. R. Taylor, at the Labor

Board in Los Angeles, at which Mr. Alfred Gitel-

son was present?

A. As close as I can recollect, it could have been

April 12th, [573] and Mr. Gitelson was in Mr.

Taylor's office on the seventh floor of this building.

Q. And you were there ?

A. I appeared here and made known to Mr.

Taylor

Q. I am not asking you what occurred.

A. Would you kindly let me explain? I have to

have a chance to make some explanation. I made my-

self available because I knew that Mr. Gitelson was

going to confer with Mr. Taylor, and if Mr. Taylor

wanted me in on the conversation, I would be here.

I was called in.

Q. There was a conference between the three of

you, you, Mr. Gitelson and Mr. Taylor ?

A. That is right.

Q. And at that conference is it not true that Mr.
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Gitelson suggested, in front of Mr. Taylor, that you,

on behalf of the union, or that the union, file its peti-

tion for certification and that the company would

stipulate to an election pursuant to the petition ?

A. Yes.

Q. And did not he tell you, that is, Mr. Gitelson,

that all of the employees of Trimfit, not only those

who were presently employed, but those who had

been employed before the shutdown, could vote % That

he would stipulate that they could vote

A. No, sir.

Q. Just a minute—their votes to be subject to

challenge, [574] which challenges would be decided

by the Labor Board?

A. No, sir; Mr. Gitelson did not say it in that

way.

Q. Did he say something to that effect f

A. You better explain that. What do you mean

by "to that effect"?

Q. Was there anything said by Mr. Gitelson

concerning challenging votes?

A. Not in a whole statement were those words

combined. Not in one single statement were those

words combined.

Q. Was that the substance of his statements to

Mr. Taylor, in your presence, or to you?

A. Not as a single statement.

Q. In that conversation did you at any time

state that either you or the union did not desire to

file such a petition for certification?

A. Upon Mr. Gitelson 's asking or telling me—or
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asking me if we would stipulate, if we would agree

to the filing for an election, and upon the com-

pany's stipulation to such an election, I told Mr.

Gitelson it is not my desire to file a petition at this

time for an election, because I did not want to

jeopardize the charges that we had filed with the

Board.

Q. And in answer to that, did not Mr. Gitelson

then say to you or suggest to you, in words or sub-

stance, that he would stipulate that the charges be

withdrawn without prejudice, the election held and

then after the election, if you cared to do [575] so,

you could refile your charges that had been dis-

missed without prejudice?

A. Yes, he did say that.

Q. In answer to that, didn't you also say again

that you did not care to follow that procedure ?

A. Exactly, yes.

Q. And he told you, of course, that if the out-

come of the election, that if a majority were for

the union, that the company would, of course, ne-

gotiate, bargain, with the union, did he not?

A. Well—will you say that again? I didn't get

that.

Q. Didn't he tell you that, of course, if the elec-

tion was in favor of the union, that is, if they got

a majority, that then the company would bargain

with the union for the contract?

A. I think he did. That is the procedure. He
would have to bargain. I think he did say that, and

I told him he didn't have to tell me about that,
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that I knew that. There was no alternative if we

won the election and were certified by the Board.

Q. Didn't he say that regardless of how the elec-

tion came out, that if you followed such procedure

—and I am speaking of you as the union—you

would still be in a position to file or refile your un-

fair labor practice charges'? He suggested that to

you, didn't he? A. I knew that. [576]

Q. You knew that?

A. I knew we still would be in a position to do

that, but I was not going to throw away the charges,

even without prejudice, because I felt they were

too serious.

Q. Is that what you said or what you thought?

A. Do you want me to tell you what I said to

him?

Q. Yes.

A. I said to Mr. Gitelson in Mr. Taylor's pres-

ence, "I do not desire to refile for an election until

these difficulties have been straightened out." I

said, "As you well know, Mr. Gitelson, the company

succeeded in their attempts to destroy the majority

and morale of the employees who were working

there prior to the shutdown, some of which have

been rehired."

I said, "For me to cast aside the charges and go

into an election at this time, when the people are

full of fear," I said, "I would be just plain nuts."

Q. You told all of those things to Mr. Gitelson?

A. In substance, yes.
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Q. In substance, yes. What did he say in answer

to that?

A. He didn't say anything, that I recollect, in

answer to that.

Q. And Mr. Taylor didn't say anything, either?

A. No, not in respect to that.

Trial Examiner Myers : Do you want a few min-

utes to go over your notes'?

Mr. Ashton: Yes, please.

Trial Examiner Myers: We will take a short

recess.

(Short recess.) [577]

* * *

CARL J. DRIESS
a witness called by and on behalf of the Respond-

ent, being first duly sworn, was examined and testi-

fied as follows: [593]

Direct Examination

By Mr. Ashton:
* * *

Q. Mr. Driess, by whom are you employed?

A. I am employed by Karl Lieberknecht, Inc.,

of Reading, Pennsylvania.

Q. How long have you been employed by that

company ?

A. I have been employed now since 1947.

Q. Were you ever employed by that company

prior to 1947? A. Before the war.

Q. Give me the dates, approximately, that you
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were employed by the Karl Lieberknecht Company
before the war.

A. Well, I was employed from 1932 up until

1938.

Q. Now, what is your present occupation with

the company?

A. My present occupation is a finisher.

Q. What is a finisher?

A. A man from the company who finishes the

full-fashioned hosiery machine. We have erectors

and finishers.

Q. Well, what do you mean by the use of the

words, " Finishes a machine"?

A. Well, we have certain men that do nothing

but set up frames. And what I do is come in there

and check the frame and finish the machine and get

it in a running condition.

Q. That is after a new machine has been in-

stalled or erected, is that true? [594] A. Yes.

Q. Have you ever been an erector?

A. Yes, I have.

Q. Who does the work on a new machine that

is installed in a plant first, the erector or the

finisher ?

A. The frame erectors, we call them.

Q. During what period of time that you worked

with the Karl Lieberknecht Company were you an

erector ?

A. Before the war, from 1932 to 1938.

Q. After 1938, did you do any erecting work at

all? A. No. I went in business for myself.
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Q. You went in business for yourself for the

period from 1938 to 1947? A. No, until 1940.

Q. Until 1940. What type of business was that?

A. Full-fashioned hosiery business.

Q. That was manufacturing?

A. Manufacturing hosiery.

Q. Then after 1940, what did you do until 1947?

A. I was in defense work.

Q. During the war? A. That is right.

Q. Then when you went back- to the Karl Lie-

berknecht Company in 1947, what type of work did

you take up then?

A. I worked on the mitre heel, which was at

that time in [595] its early stages. The company

was perfecting the mitre heel.

Q. The mitre heel attachment?

A. That is right.

Q. How long did you work on that?

A. Eight months.

Q. And then after that, what did you do with

the Karl Lieberknecht Company?

A. I finished the machines with the mitre heel

attachment.

Q. You say you "finished the machine." You
were sent out by the company?

A. I was sent first to the Rosedale Knitting Mill

and finished a machine with the mitre heel attach-

ment, put it on.

Q. Now, not in detail, but will you tell us what
you were doing from that time on, whether it was
finishing work or erecting work or both?
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A. I was doing finishing until 1949. Then I was

sent to Europe as a representative of the company

to see that every machine was running properly in

every country at the time in Europe, except Spain

and Portugal, for nine months.

Q. All during that time you were working for

the Karl Lieberknecht Company ? A. Yes.

Q. And going to the various plants in Europe?

A. Doing service work and selling, if I could,

and doing various jobs to see that the machine was

running properly, fixing them if it wasn't produc-

ing or working right. I went [596] in and saw that

the machine was working properly and instructed

the people how to run the machine, how best to

operate the machine. What they should look for.

And it so happened some were mitre heel machines.

Also there were some plain machines.

Q. As I understand it, the machine that is manu-

factured by the Karl Lieberknecht Company is

called a Kalio machine? A. That is right.

Q. Then did you continue from time to time,

after your return from Europe, to work for Karl

Lieberknecht Company?

A. I worked as representative and service man
and came out to California to service machines out

here in this section, all through the south and north.

Q. Did you do any erecting during that period?

A. No. I did up until April.

Q. Of what year?

A. 1950. I was supposed to go back to that work.

I didn't care to do that. I would rather go back on
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finishing, setting up the machine and finishing.

Q. That is a combination of erecting and finish-

ing? A. Yes. You can do both.

Q. Prior to going with the Karl Lieberknecht

Company in the year 1932, what was your work?

A. My work was a machinist.

Q. As a machinist? [597]

A. Learning to be a toolmaker at that time.

Q. Had you had any experience in connection

with knitting machines prior to 1932?

A. Well, I had a little space of it in Milwaukee,

about three years with knitting machines in Mil-

waukee with Holeproof Hosiery, building picot and

pointex attachments.

Trial Examiner Myers: What kind is that?

The Witness: Picot and pointex attachments.

Trial Examiner Myers: Will you spell the last

one?

The Witness: P-o-i-n-t-e-x attachment on Schu-

bert and Salzer machines.

Q. (By Mr. Ashton) : That was for a period of

three years?

A. About two years and nine months in Mil-

waukee, Wisconsin.

Q. And you were building these attachments?

A. Putting these attachments on the machines.

Q. I see. Now, did you have occasion to do

some work in connection with Kalio machines at

Trimfit of California plant in Anaheim in the year

1950? A. Yes.

Q. Let me ask you this : The Karl Lieberknecht
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Company manufactures the Kalio machine, is that

right % A. Right.

Q. Now, take a new machine, which has been sold

by the Karl Lieberknecht Company to a plant.

What, if any, service does the company give to the

purchaser of that machine 1

? [598]

* * *

The Witness : When a manufacturer buys a ma-

chine, in the price of the machine the erection and

finishing of the machine is included in the sale

price. When the machine is finished by a finisher,

he has to produce a set of stockings from that ma-

chine. And if the manufacturer is satisfied, he

O.K.'s and signs a slip of paper. We call it "An
Acceptance Certificate." That is as far as the fin-

isher's work is concerned.

Now, as far as the service of the machine is

concerned, we guarantee the machine for one year

for parts broken—well, due to the manufacture of

the machine. But every so often, our company sends

out a service man to see how a manufacturer is

progressing with our machine.

It so happened that Trimfit Hosiery was receiv-

ing six machines. And I was doing a little service

work, helping them to get started.

Q. Well, now when you used the words, "The

company finishes [599] a machine," does the com-

pany also undertake to erect the machine in the

plant of the buyer?

A. That is only in the purchase price. If a
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manufacturer doesn't care to have a finisher and

an outside erector, that is up to the manufacturer.

He buys the machine.

Q. But the erection of the machine and the

finishing of the machine is included in the purchase

price ?

A. Yes, that is included in the purchase price.

Trial Examiner Myers: That is optional?

The Witness: It is optional. It costs $1,500.00

to erect and finish that machine.

Q. (By Mr. Ashton) : And if he wishes to do

his own erecting, he gets that off the purchase

price ? A. Yes.

Q. Going back to the year 1950, did you have

anything to do with the erection and finishing of

any machines at the Anaheim plant of Trimfit

Hosiery of California?

A. I finished and I helped erect all those ma-

chines.

Q. And there were how many machines alto-

gether ? A. Six.

Q. Was the erection and finishing of the ma-

chine a part of your work for Karl Lieberknecht

Company? A. I beg your pardon?

Q. Was the erection and finishing of those ma-

chines part of your work for the Karl Liberknecht

Company? [600]

A. It is my work. It is my responsibility.

Q. What I am getting at is during the time that

you were erecting and finishing these machines,
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were you working for and being paid by the Karl

Lieberknecht Company? A. Yes.

Q. Your headquarters are where?

A. Reading, Pennsylvania.

Q. Were you sent out here to Anaheim, Cali-

fornia, by the Karl Lieberknecht Company in con-

nection with the Trimfit of California machines'?

A. I was.

Q. And when did you arrive here?

A. I arrived here two months prior, in April of

1950, to erect and finish two machines for Anaheim

Hosiery in Anaheim.

Q. That was about when? A. April, 1950.

Q. And after you finished that work, where were

you sent?

A. I was sent over to Trimfit. At that time it

was called Kayby

Mr. O'Brien: What was that?

The Witness : It was called Kayby.

Trial Examiner Myers: How do you spell it?

The Witness: K-a-y-b-y.

Mr. O 'Brien : Thank you.

Q. (By Mr. Ashton) : And when did you ar-

rive at Trimfit, [601] which was then called Kayby ?

A. In July of 1950.

Q. And at the time of your arrival, were there

any machines at Trimfit?

A. There was one machine. It was sent out by

my company via truck.

Q. Was it there when you arrived?
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A. When I arrived, it was there.

Q. At that time was it erected?

A. No. It was not fully erected.

Q. Did you then undertake to erect and finish

that machine?

A. To finish the erection and do the finishing,

get it in running order.

Q. Was that Machine No. 1%

A. Right. It was called No. 1 in that plant, but

we have serial numbers on those machines. [602]

* * *

(The document heretofore marked Respond-

dent's Exhibit No. 6 for identification was re-

ceived in evidence.) [603]

* * *

RESPONDENT'S EXHIBIT No. 6

South

Machine No. 1 2713

(First installed) 1950

60 gauge—32 sessions Vc-51D

Aisle

Machine No. 2 2745

(Second installed) 1950

60 gauge—32 sessions Vc-51D

Machine No. 3 2839

(Third installed) 1950

60 gauge—32 sessions Vc-51D
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Aisle

Machine No. 4 2941

(Sixth installed) 1951

60 gauge—32 sessions Vc-51D

Machine No. 5 2912

(Fifth installed) 1950

60 gauge—32 sessions Vc-51D

Aisle

Machine No. 6 . 2873

(Fourth installed) 1950

60 gauge—32 sessions Vc-51D

Kalio Knitting Machines,

Mfd. by Karl Lieberknecht, Inc., Reading, Pa.

North

Received in evidence November 28, 1951.

Q. Can you tell us about when it was, over-all,

that you finished working on these six machines and

left Trimfit?

A. Well, there is a month that I spent at another

mill, between the second and third machine delivery.

There was a machine delivered to California Hos-

iery that I erected and finished. That was in the

end of October.

Trial Examiner Myers: Who owns California

Hosiery ?

The Witness: In Anaheim.

Trial Examiner Myers: Who owns it?
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The Witness: Mr. Mittman.

Q. (By Mr. Ashton) : That was between the

second and third machines'?

A. That is right.

Q. You were gone a month during that period?

A. A month and a couple days.

Q. That was the month of September?

A. No. It was the month of October. The end

of September I went over.

Q. That was 1950? A. 1950.

Q. Then you came back and worked again on

the machines at Trimfit? [604]

A. That is right.

Q. Eegardless of what you did on these ma-

chines, when did you finally finish them, approxi-

mately? A. In May, 1951.

Trial Examiner Myers : You mean at Trimfit ?

The Witness: At Trimfit.

Q. (By Mr. Ashton) : Now, was it a part of

your duties for the Karl Lieberknecht Company

to teach or instruct knitters in the operation of

these machines?

A. In a new plant on the first machine, yes.

But not when they have several other machines.

When I finish, my duties are just to finish the ma-

chine, and the manufacturer takes over as soon as

they receive a set of stockings from the given ma-

chine that I have finished.

Q. Well, now at the Trimfit plant in particular,

after finishing the first machine, as you progressed

from one machine to the other in finishing these
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machines, did you undertake to instruct any of the

knitters in the operations of the last five machines %

A. I did.

•* * *

q * * * Were y°u paid for that work of in-

structing the knitters by Trimfit?

A. I was not.

Trial Examiner Myers: Were you paid by

Kramer Bros.? [605]

The Witness: No.

Trial Examiner Myers: By whom?
The Witness: I helped these men because I

knew it was a new type of machine.

Trial Examiner Myers: By whom were you

paid?

The Witness: I wasn't paid by anyone. I was

paid so much a machine.

Q. (By Mr. Ashton) : By the way, in your work

at Karl Lieberknecht Company, are you paid just

so much a machine ? A. That is right.

Q. You are not paid by the hour or week?

A. We have a drawing account, and we draw

every week from that. That is all included when

you bill the machine. If it takes you two weeks or

two months

Q. It is the same amount?

A. It is all the same price.

Trial Examiner Myers: How much do you

charge, or how much do you get paid?

The Witness: The company charges $1,250.00.
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Trial Examiner Myers: You get the $1,250.00?

The Witness: Yes.

Trial Examiner Myers : Do you get anything for

your expenses?

The Witness: The expenses are not included in

the $1,250.00. They are extra. [606]

Trial Examiner Myers: Your living expenses

are extra even down in Anaheim?

The Witness: That is our own. Travel expense

in coming and going from your home to your given

place is paid by the manufacturer all the time.

Trial Examiner Myers: When you say you get

paid for erecting and finishing, you mean by Karl

Lieberknecht Company?

The Witness : We get paid $1,250.00.

Trial Examiner Myers: Did you get paid by

Karl Lieberknecht?

The Witness : I did.

Q. (By Mr. Ashton) : So you were not paid for

this extra work that you did of instructing the

employees ? A. I did not, no.

Q. Did you receive any money or payment at

any time while you were working at Trimfit directly

from either Trimfit or Kramer Bros.?

A. I was.

Q. And that was for doing what?

A. It was compensation for extra work they de-

sired on the machines.

Q. Did you render bills to the company for that

work? A. I did.
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Mr. Ashton: Will the reporter please mark this

as Respondent's Exhibit next in order? [607]

(Thereupon, the document above referred to

was marked Respondent's Exhibit No. 7 for

identification.)

Mr. Ashton: I have had marked five pieces of

paper, headed, "Statement for Services Rendered,"

as Respondent's Exhibits 7, 7-A, -B, -C, and -D

Trial Examiner Myers : What happened to E ?

Mr. Ashton : Well, the first is marked 7. Do you

want that 7-A?

Trial Examiner Myers : No, it is all right.

Q. (By Mr. Ashton) : I show you Respondent's

Exhibits Nos. 7 to 7-D, inclusive. I ask you if those

are the bills that you rendered to Trimfit of Cali-

fornia during the period that you were at that plant,

working on their machines'?

A. That is the original. These are the original

bills that I sent.

Mr. Ashton: We offer these in evidence as Re-

spondent's Exhibits 7-A through 7-D.

Trial Examiner Myers: Are there any objec-

tions ?

Mr. O'Brien: May I ask a few questions of this

witness before I answer?

Trial Examiner Myers: Certainly.

Mr. O'Brien: Mr. Driess, I notice on Respond-

ent's Exhibit 7 it covers a number of items on

different days. Now, do you happen to know when

this recapitulation was prepared?
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The Witness: Well, I will explain this to you.

I have [608] a timebook, and it so happened that

when I did the work—before I did this work, I was

asked to see that the mill was kept running, and

I would be compensated for it. And in my time-

book

Trial Examiner Myers: Who told you that?

The Witness: Mr. Kramer and Mr. Mittman

asked me to do that.

Trial Examiner Myers: Which Mr. Kramer,

Robert ?

The Witness: Mr. Robert Kramer and Mr.

Mittman, who were in charge of the plant, had

asked me to look after these machines and to keep

them running.

Well, as I had these different troubles, I always

used to mark in my timebook. And when I pre-

pared these bills, I referred back to my timebook

and knew exactly what machine number, what day,

how many hours I spent on it.

Mr. O'Brien: That doesn't quite answer the

question. You told us that you got these figures

from the timebook, but when did you take the

figures for this particular sheet off %

The Witness: I think it was in January I sub-

mitted the first bill. I submitted the first bill in

January.

Mr. O'Brien: You are not sure?

The Witness : I submitted three bills in January.

Then when I did the work in February, and before

I left for home.
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Mr. O'Brien: Do you still have that [609] time-

book?

The Witness: That is back east. I didn't bring

that along.

Mr. O'Brien: In submitting that statement for

services rendered, how did you submit it?

The Witness: I submitted the one to Mr.

Kramer and sent it to Mr. Kramer and two copies,

the original and a copy, so he could send it to Phila-

delphia. He always cared to have two copies. I kept

the third for myself.

Mr. O'Brien: Were all of these duplicates sub-

mitted on different dates'?

The Witness : Yes, they were.

Mr. O'Brien: I notice that the first date that

you have on here is October 17 and 18. Is that the

first notation that appeared in your timebook?

The Witness: Yes, because I did so much work

that it was keeping me back from finishing and

erecting of the other machines that they said I

should keep a little account of it, and when I was

ready, I was to submit the bill for it.

Mr. O'Brien: Was it October 17 then when Mr.

Kramer said he would pay you for the extra time?

The Witness : That is right.

Mr. O 'Brien : But before you had that conversa-

tion with Mr. Kramer, when he agreed to pay you

for the extra time, hadn't you kept any record of

the time spent?

The Witness: I did that as part of my job to

see that the [610] first two machines were going
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right. I thought they needed that extra inducement.

I thought the knitters needed the extra inducement

to show them how to run it. It wasn't all their

fault. I felt they didn't know all about them. I was

trying to help them.

When I came back from Mr. Mittman's plant in

October, they were having so much trouble, causing

their own trouble, I couldn't spend 13 or 14 hours

on there without doing justice to my own job.

Mr. O'Brien: Did you type up that statement

yourself ?

The Witness: My wife did.

Mr. O'Brien: Did she just copy your entries out

of your timebook?

The Witness: I told her what to copy and how

I wanted it.

Mr. O'Brien: Did she copy just exactly what

was there, or did you tell her what to copy?

The Witness: I told her so many hours I spent

on such and such a date.

Mr. O'Brien: You went through it with her?

The Witness : Yes.

Mr. O'Brien: And there would be a notation

there, and you would tell her what to enter?

The Witness : I told her what to put down.

Mr. O'Brien: Sometimes your entries might

have been hastily made? [611]

The Witness: I had the machine number on

there and stuck 14 hours behind it and what the

trouble was. For instance, that 14 hours, " Change

over in mitre heel plus adjustments." That included
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the changing of the mitre heel to have a more nar-

row instep. I had to change that over.

The same would be with October 18th and 19th

and 20th, "Change over in mitre heel plus adjust-

ments, Machine No. 2713." I changed the No. 2

machine which they had. That is called the No. 2

machine. I changed that over first. Why it took me
longer on this here, the machine was not in good

running condition. I had to put it back in good

running condition. It took me more hours than the

other. Mr. Kramer compensated me for it.

Mr. O'Brien: It was some time in January that

you had this book, running back into October?

The Witness: Yes.

Mr. O'Brien: And just from reference to those

notes, you dictated what she should put on that

sheet ?

The Witness : That is right.

Mr. O'Brien: She just didn't copy the notes out

of the book?

The Witness : No. She copied what I told her to

put on.

Mr. O'Brien: Of what your recollection was of

what took place in October?

The Witness : That is right. [612]

Mr. O'Brien: I have no objection to the paper.

Trial Examiner Myers: There being no objec-

tion, the papers are received in evidence. I will ask

the reporter to kindly mark them as Respondent's

Exhibits Nos. 7 through and including 7-D.
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(The documents heretofore marked Respond-

ent's Exhibits Nos. 7 through 7-D for identifi-

cation were received in evidence.) [613]

* # *

RESPONDENT'S EXHIBIT No. 7

Statement for Services Rendered

October 17th to December 31st, 1950

October 17th & 18th.

Machine No. 2745—Change-over in Mitre-Heel

plus adjustments 14 Hours

October 18th-19th & 20th.

Machine No. 2713—Change-over in Mitre-Heel

plus adjustments 22 Hours

October 24th.

Machine No. 2713—Resetting needle bars and

adjustments due to cuts 4 Hours

October 26th.

Machines Nos. 2713 & 2745—Resetting Mitre-

Heel knives & adjustments due to menders,

4 Hours

November 2nd.

Machine No. 2713—Resetting number device

plus adjustments due to menders and per-

foration in 60 3 Hours

November 11th.

Machine No. 2745—Two jack-head plus sinker-

head smashes due to improper cleaning

8 Hours

November 13th.

Machine No. 2745—Replacing two jack-heads

& Sinker-heads 4 Hours
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December 4th.

Machine No. 2839—Incompetent knitting

3 Hours (night)

December 5th.

Machine No. 2839—Incompetent knitting

2 Hours (night)

December 6th.

Machine No. 2713—Incompetent knitting (care-

lessness) 1 Hour (night)

December 7th.

Machine No. 2713—Cleaned friction leathers

2 Hours

December 9th.

Machine No. 2839—Incompetent knitting

2 Hours

December 11th to 15th.

Machines Nos. 2713 & 2839—Incompetent knit-

ting due to carelessness 8 Hours

December 19th & 20th.

Machine No. 2839—Three sinker-heads smashed

& replaced 9 Hours

December 26th to 29th.

Machines Nos. 2713, 2745 & 2839—Incompetent

knitting due to carelessness

6 Hours plus 4 Hours (night)

Total 96 Hours

<2> $5.00 per hour Total $480.00

C. J. DRIESS.

Received in evidence November 28th, 1951.
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RESPONDENT'S EXHIBIT No. 7-A

Statement for Services Rendered

January 2nd to January 12th, 1951

January 2nd to 5th.

Machines Nos. 2713 & 2839—Helped knitters

how best to run machine for better quality

plus quantity 8 Hours

January 12th.

Machine No. 2839—One jack smash plus ad-

justment on coulier 10 Hours

Total 18 Hours

(a) $5.00 per hour Total $90.00

C. J. DRIESS.

Received in evidence November 28, 1951.

RESPONDENT'S EXHIBIT No. 7-B

Statement for Services Rendered

January 17th to January 20th, 1951

January 17th to 20th.

Machine No. 2873—Change-over to black heel

and loopless toe 27 Hours

Total 27 Hours

(a) $5.00 per hour Total $135.00

C. J. DRIESS.

Received in evidence November 28, 1951.
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q * * * Were yOU authorized to instruct the

knitters ? A. Yes.

Q. As to how the work should be done in the

operation of the machine? A. Yes.

Q. Aside from your authority to instruct or

teach the knitters, employees of Trimfit, were you

given any authority over the employees?

A. No.

Q. Now, during the time that you were at Trim-

fit up until the month of October, when you went

over to the California Hosiery to work on some

machines over there, did you meet a man by the

name of Mr. Robson? A. Yes.

Q. And what was Mr. Robson 's position there

at Trimfit, before you went to California Hosiery?

A. I supposed he was taking charge. That is all

I know about it. He was given charge of the plant.

Q. In the nature of a superintendent, manager,

or something of that sort? [617]

A. As superintendent. Mr. Mittman was man-

ager.

Q. Now, how many machines were in place and

operating at the time you left to go to the California

Hosiery? A. Two machines.

Trial Examiner Myers : Left where ?

Q. (By Mr. Ashton) : Left to go to the Cali-

fornia Hosiery. That would be in October?

A. I left there the end of September.

Trial Examiner Myers: You mean left Trimfit?

Mr. Ashton: Yes.
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Q. (By Mr. Ashton) : And at the time you left,

was Mr. Robson in charge? A. He was.

Q. Now, up until the time you left Trimfit to

go to California for that one month, who had done

the fixing on the machines, that is, any repairs that

were necessary at Trimfit?

A. That was Mr. Robson 's position to do that.

Q. Did he do any of that work?

A. He did some of it. I understood when I came

back

Q. I will ask you about that in a moment. He
was supposed to—I will put it this way

Trial Examiner Myers : You mean at the time he

left Trimfit?

The Witness: Yes. He was supposed to.

Trial Examiner Myers : Well, what do you mean,

"He was supposed to"? [618] You were there for

some time before you went over to Mr. Mittman's

mill?

The Witness : That is right.

Trial Examiner Myers : Did you see Mr. Robson

do any fixing on the machines?

The Witness: While I was there, no. Not while

I was there.

Q. (By Mr. Ashton) : Now, when you came

back at the end of the month to Trimfit from Cali-

fornia Hosiery, was that somewhere along the end

of October?

A. That was in October. It was the middle of

October.

Trial Examiner Myers: Then you were away

from the middle of September to
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The Witness: The middle of October.

Q. (By Mr. Ashton) : Was Mr. Robson still

there f A. He was.

Q. Had you done any of the fixing work on the

machines before leaving Trimfit to go to California %

A. I did some fixing, yes, some adjusting.

Q. And when you came back in the middle of

October to Trimfit, what did you find—I will with-

draw that.

During the time that you were at California

Hosiery for that one month's work, did you do any

work on the machines at Trimfit at all?

A. No. [619]

Q. And when you came back in the middle of

October to Trimfit, what did you find the condition

of the two machines there to be?

A. The No. 1 machine was very bad. No. 2 ma-

chine was running fairly decent.

Trial Examiner Myers: Did you do any work

on it as soon as you came back?

The Witness : I did.

Trial Examiner Myers: What kind of work?

The Witness: In conjunction with that work I

submitted those bills. They wanted me to change

over to the mitre heel.

Trial Examiner Myers: You mean repair

The Witness: I did that at the same time I

changed over. I shut them down immediately.

Trial Examiner Myers: Then you changed over

the mitre heel adjustment?

The Witness : That is right.
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Trial Examiner Myers: You didn't charge for

any of the fixing, except the change-over?

The Witness: That is included.

Trial Examiner Myers: The bill you rendered

was for the change-over?

The Witness: And the adjustments.

Trial Examiner Myers: What do you mean by

"adjustments'"?

The Witness: By adjustment—for instance, if

the needle [620] bars are off, I reset them all. Some

needle bars were set in too close. I regauged that

all over again. That was due to the fact that the

fixer, who was supposed to fix the machine up, he

didn't do the right kind of adjustment. I didn't

state that all on the bill. I just stated "Adjust-

ments." [621]
* * *

Q. Do you remember the order in which the

various machines were put back into operation ?

A. Number six was the first one to start off.

That is 2873. [660] Then number 2 started off

next—2745. Then number 3—2839. Then number 1

—

2713.

Q. They started in that order?

A. That rotation.

Q. They didn't all start off at once, is that right?

A. No.

Q. Were you still working on these other ma-

chines ?

A. You mean on these other two machines?
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Q. For example, you started up number 6. That

was the first one to start off.

A. I didn't have to do any adjusting on that.

Q. Then number 2 was the next. Did it start off

at a later time after number 6 ?

A. That is right.

Q. And at still a later time number 3 started?

A. That is right.

Q. And at still a later time number 1 started?

A. That is right.

Q. What I want to find out is were you still

working to complete the change overs and the ad-

justments on these various machines before they

operated ?

A. After I finished, I did not worry. I had the

man there, Mr. Burley.

Q. You were talking about after they were all

in operation? A. Yes. [661]

Q. Will you listen to my question? Let's take

the time that the number 6 machine was put back

into production, or put into production. It started

off. Now, there was an interval of time, you told us,

before number 2 started up. During that interval,

were you working on number 2 or on any other

machine ?

A. When I finished up number 6, 1 went to num-

ber 2 and completed number 2. When I finished

number 2

Q. You finished number 2. Was it then put into

production? A. That is right.
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Q. Then did you go and start on number 3 and

finish it? A. Yes.

Q. And so on until you had them all going?

A. That is right.

Q. Did you know a man by the name of Mr.

James Ludwig at Trimfit?

A. I did know him.

Q. Did he help you assemble any of the ma-

chines ? A. No.

Q. Did he assist in the assembly of any of the

machines ? A. No.

Trial Examiner Myers: Did he do any work

while you were erecting the machines?

The Witness : Yes, he cleaned.

Q. (By Mr. Ashton) : You mean be cleaned the

machines ?

A. Yes, cleaned the grease off. [662]

Q. When the machines are new and first come to

the plant, are they covered with grease?

A. Grease, oil, dirt.

Q. And that all has to be taken off?

A. That has to be removed.

Q. That is what he did there in the beginning?

A. That is what he was doing. Unpacking cases,

and things of that sort.

Trial Examiner Myers: What else?

The Witness: Swept up the floor.

Trial Examiner Myers : I mean on the machine ?

The Witness: Nothing on the machine.

Trial Examiner Myers: He took the grease off.
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Was there anything else that he did? Pushed them

around, put them in place?

The Witness: He didn't put the machines in

place.

Trial Examiner Myers: How did you get them

in the factory?

The Witness : They are brought in by the truck-

ing company. They place them on the floor just

where you wanted them to be located, as close to

the spot on the floor. Then we jack them up and

level them.

Trial Examiner Myers: Did Mr. Ludwig help

with that?

The Witness: No.

Trial Examiner Myers: He didn't help at all?

The Witness: No. All he did was unpack cases.

He might [663] have picked up a wrench and said

he was helping. At that time I had a helper by the

name of Snyder working for me.

Q. (By Mr. Ashton) : That was back in 1950?

A. That is right, in July. I was not over at the

time the machine was erected on the floor. I was

still at another plant. I came back a week and a half

later.

Trial Examiner Myers: You don't know what

he did while you were gone?

The Witness: No.

Trial Examiner Myers : You mean after you got

there ?

The Witness : After I got there.

Q. (By Mr. Ashton) : With reference to the
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number 1 machine—and I am going back now to

the very beginning, not after the shutdown, but

back in 1950—was that the first machine to be put

into operation? A. Yes.

Q. Was Mr. Ludwig one of the knitters on that

machine'? A. He was.

Q. Did you instruct Mr. Ludwig in the opera-

tion of that machine? A. No.

Q. Who did?

A. I instructed another man, two men, in fact.

Mr. Fitzpatrick and Mr. Hubbard.

Q. On the number 1 machine? [664]

A. On the number 1 machine.

Q. Who, if you know, instructed Mr. Ludwig in

connection with the operation of the machine?

A. I don't know. It could be either one of the

two men.

Q. Now, after the number 1 machine was in op-

eration, and before you went over to the California

for the one month's period, did you watch the opera-

tion of that number 1 machine?

A. I think you have that wrong. I put up the

number 2 machine in first before I went over to

California.

Q. All right. But I am speaking now of the num-

ber 1 machine.

A. I did watch the operation.

Q. Did you have occasion to adjust it?

A. I did different things.

Q. And did you have occasion to observe Mr.

Ludwig 's work in knitting on the machine?
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A. Mr. Ludwig was not knitting on that ma-

chine while I was there. He did not work on the

machine until after October. I don't know the time

he started there, but he did not work on the number

1 machine until the number 2 machine was com-

pleted. It was when the number 2 machine was

completed, I went to California Hosiery Mill to

finish and erect that machine.

Q. Did you at any time prior to the shutdown

have occasion to observe Mr. Ludwig 's work on the

number 1 machine 1 A. I did.

Q. Over approximately how long a period of

time? [665]

A. From October up until the shutdown.

Q. And during that time did Mr. Ludwig ever

have any trouble in the operation of the machine?

A. He did.

Q. Was any of that trouble caused by the air

Mr. O'Brien: I am going to have to object at

this point. Excuse me.

Mr. Ashton: I think you are going to get a

favorable answer.

Q. (By Mr. Ashton) : Was any of that trouble

due to the air conditioning? A. Yes, it was.

Q. Was any of the trouble Mr. Ludwig had due

to cutting or cuts in sections 9, 10, and 11, if you

recall ?

A. Was due to—say that question again.

Trial Examiner Myers: Will the reporter read

the question?

(Question read.)
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The Witness: I don't recall that.

Mr. O'Brien: And I recall some testimony that

there were cuts.

Mr. Ashton: Here it is.

Q. (By Mr. Ashton) : Did you ever find any

cutting in the sections because the cam was set too

close in the machine 1

? Do you recall anything of

that sort?

A. Well, can I explain it in my own [666~\

words ?

Q. Yes.

A. When I came back from California Hosiery

in October, and I changed the instep on that number

1 machine, I found that the needle bars were too

low due to the fixer that they had at the time. That

Mr. Robson did not set them right. He had too much
press on there, which made the needles quite sharp.

Then

Q. Just a moment. Did you correct that condi-

tion?

A. I corrected it as far as the machine is con-

cerned, but they had in turn to take out the needles

and sinkers where it was cutting the needles and

sinkers. I told them

Trial Examiner Myers: Who?
The Witness : I told Mr. Hubbard and the fixer,

Mr. Robson. Every time I looked at it I said that

they might have to change the needles and sinkers.

Well, it was a little extra work and they didn't

want to take the needles and sinkers out. They

wanted to put oil on them.
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Q. How long was it after you discovered that

trouble before it was corrected?

A. Well, I understand they had that over-

hauled at the time I was over at California Hosiery.

Q. Will you listen to my question and answer

the question ? The question was, after you discovered

the trouble how long was it before the trouble was

corrected ?

A. I corrected it immediately.

Q. Was that an hour, a day, or a week ? [667]

A. I would say about a week's time everything

was cleaned up.

Trial Examiner Myers: Were the needles and

sinkers fixed?

The Witness: Yes.

Trial Examiner Myers: Were they taken out or

just oiled?

The Witness: Mostly oiled. Worked the way

out. Polished itself up through running.

Q. (By Mr. Ashton) : Did you know a Mr.

Dennis Fitzpatrick while you were there at the

plant? A. Yes.

Q. Was it he or you who discovered the trouble

in the number 1 machine ?

A. They discovered it.

Q. Who discovered it?

A. I don't know. Fitzpatrick or Ludwig. It was

told me after I come back.

Q. Was it you or Mr. Fitzpatrick who found

out what was wrong with the machine so that it

could be corrected?
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A. They didn't know what cam it was. What
should be adjusted, or what cam was off. I cor-

rected it.

Trial Examiner Myers : What was off %

The Witness: The press reels. The cam rollers

were off. They just imagined this was it, and I let

them think that way.

Q. (By Mr. Ashton) : Did you correct it %

A. I corrected it.

Q. Now, during the period that you saw this

number 1 machine [668] being operated—and I

mean the entire period—by Mr. Ludwig, did you

ever form an opinion as to whether he was a good

knitter, a poor knitter, or a medium knitter?

Mr. O'Brien: I will have to object at this point.

I am not sure that this witness is sufficiently quali-

fied—and even if we concede his qualifications—

I

think we should know what the witness considers

the factors that make a good knitter, a fair knitter,

or a poor knitter.

Mr. Ashton: Well, I will go at it this way.

Trial Examiner Myers: Do you withdraw the

question ?

Mr. Ashton : I will withdraw the question.

Q. (By Mr. Ashton) : What are the factors that

you consider that go to make up a good knitting

machine operator?

A. Well, I would say one that takes care of the

machine, keeps his needles in line, watches his move-

ments, and is always on the job.

You know, the machine today is not like a ma-
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chine fifteen or twenty years ago. Most all of our

machines are automatic. Knitter's qualifications are

not as high as they were ten or fifteen years ago.

Q. Did you form an opinion as to what kind of

a knitter at any time you were there that Mr. Lud-

wig was?

A. I thought he was careless, a careless oper-

ator.

Q. Did you personally at any time during the

time you were there prior to the shutdown, ever

intercede with the management [669] in behalf of

Mr. Ludwig?

A. By what do you mean, " Intercede and man-

agement for Mr. Ludwig''? Did I save his job?

Q. Yes. A. Yes. I did save his job twice.

Q. By talking to whom?
A. By talking to Mr. Mittman—to give the man

a chance.

Trial Examiner Myers : You are a brother-in-law

of his?

The Witness: No. Fitzpatrick is my brother-in-

law.

Trial Examiner Myers: Go ahead.

Q. (By Mr. Ashton) : Do you remember about

when these two occasions were—I don't mean the

exact date—but an approximate date?

A. I would say somewheres in November and

one time in December.

Q. That was 1950? A. That is right.

Q. You said to Mr. Mittman to give him another

chance and more time?
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A. To give the man a chance. The man was a

new knitter.

Q. Were you conferring from time to time and

giving Mr. Mittman your opinion as to the quali-

fications of various knitters ?

A. Mr. Mittman asked me, and I gave him my
opinion.

Q. At the time of the shutdown, in your opinion,

had Mr. Ludwig progressed to the point where he

was a good knitter 1

? [670]

A. Yes. He was producing.

Q. He was producing. Did you notice the quality

of his work?

A. Well, I never looked at the quality of his

work. He did not, as far as I was concerned, he

did not have any trouble with the machine. He did

not make breakdowns like he did prior to that. He
never called me.

Q. As far as you could see, his production was

okay?

A. His production was okay. He knew how to

operate that machine at the time.

Q. You told that to Mr. Mittman, did you not,

when you were asked by him about his production?

A. How he was taking care of the machine, yes.

Q. As far as the operation of machine number

1 was concerned, did the machine itself appear to

be operating all right at the time of the shutdown?

A. Yes.

Q. By the way, did Mr. Burley ever work for

Karl Lieberknecht Company? A. Yes.
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Q. That is the Mr. Burley of Trimfit. And is

he back with your company now?

A. I understand he is. I don't know for sure.

Q. What is your best information as to where

Mr. Burley is now?

A. He is in Canada. [671]

Q Now, do you know a Dennis A. Fitzpatrick?

A. Yes.

Q. Is he in any way related to you ?

A. Yes.

Q. What is the relationship between you?

A. My brother-in-law.

Q. How long have you known Mr. Fitzpatrick?

Trial Examiner Myers: Did he marry your

sister ?

The Witness: Yes. [674]

Q. (By Mr. Ashton) : Approximately.

A. I think about 1936 or 1937. That is when.

Q. You mean you have known him from 1936

or 1937?

A. Yes. They got married New Year's Day. I

didn't know him before that.

Q. Were you instrumental in getting Mr. Fitz-

patrick a job at Trimfit? A. Yes.

Q. At the time that Mr. Fitzpatrick came to

California to take a job, did you hire him yourself?

A. No.

Q. What happened with relation to Mr. Fitz-

patrick 's getting his job, after he got out here to

California ?
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A. He had the job before he came to California.

Q. Let's take it from when he arrived. Did you

introduce him to anybody ?

A. I introduced him to Mr. Mittman and Mr.

Robson at the time. All I said was, "There is your

job," when he came in the mill. I was working at

the time when he arrived. He came in the mill with

his son.

I said, "Well, as soon as you are ready, there is

your job," that is all I said to him.

Q. Did he have any conversation in your pres-

ence with Mr. Mittman before he started to work?

A. I can't recall that. I know they were pretty

tired and I [675] went home with him. I got them

a place to stay.

Q. During the time Mr. Fitzpatrick—by the

way, when did he arrive there at the plant?

A. It was the beginning of August. I don't know

the exact date. I don't know the exact date he ar-

rived. It was on a Monday morning.

Q. And did he at some time thereafter go to

work as a knitter on one of the machines ?

A. That same week.

Q. Which machine?

A. Number 1 machine.

Q. During the time thereafter, from that time

until the shutdown, did you have occasion from

time to time to observe Mr. Fitzpatrick in his per-

formance of his duties as a knitter on the machine ?

A. In what respect?

Q. Well, in respect to his performance while
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knitting on the machine, his performance in taking

care of the machine, in oiling and cleaning, and all

of that, as a general operator ?

A. Well, he was a good operator. I knew him

from before hut he did not take care of that machine

the way he should.

Q. What did he do or fail to do I

A. He took the wrong attitude in running that

machine. He thought everything should go his way.

He wanted steady day work. He couldn't get that,

so he took steady nights. [676]

I understand that he didn't oil the machine and

didn't clean the machine. Things of that sort.

Mr. O'Brien: I move to strike all the portion

after "I understand."

Trial Examiner Myers: Strike them out.

Q. (By Mr. Ashton) : Did he ever call you in

after he went on night work to have you straighten

him out in any trouble he had? A. Yes.

Q. On more than one occasion? A. Yes.

Q. Did you take care of what his troubles were?

A. Yes. [677]
* * *

Q. Now, after the shutdown took place, and

sometime in the latter part of March, 1951, do you

recall spending an evening at Mr. Fitzpatrick 's

home, when you watched television for a portion of

the evening?

A. Yes, on Sunday evening. I know it distinctly.

Q. You don't think it was Thursday?

A. No. It was a Sunday evening. [680]
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Q. And after the television part of the evening

was over, did you and Mr. Fitzpatrick have a con-

versation concerning his job at Trimfit?

A. Yes.

Q. Was that in the latter part of March?

A. Yes.

Q. Of 1951? A. Yes.

Q. Relate the conversation—first tell me was it

just you and Mr. Fitzpatrick? Or was there some-

body else?

A. My sister and my wife were there.

Trial Examiner Myers: In the conversation?

The Witness: In the conversation.

Trial Examiner Myers: Just the four of you?

The Witness: Just the four of us. On his front

porch of his home.

Trial Examiner Myers: As you were leaving?

The Witness : As we were leaving.

Q. (By Mr. Ashton) : Tell us what was said in

that conversation.

A. Well, we were discussing—I did not know at

that time he was working and I thought he wasn't

working. He was living on the money they had

from back east.

I said, "Why don't you go back and try to get

your job back. Forget your pride for once. You

can get your job back. I have had to swallow ray

pride many times." [681]

My sister said at that time, "I don't want him to

take a job back under those conditions.

Q. What did Mr. Fitzpatrick say?

a
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A. He said, "I will leave the thing ride as it is."

I said that I would help him to get the job back

if he wanted to get his job back.

Q. Was there anything said in that conversation

about him getting in with the wrong group of

people %

A. There might have. A time before that I said

that.

Q. What did you say about him getting in with

the wrong group?

A. As far as the wrong group, I thought that

had nothing to do with

Q. Tell me what you said about his getting in

with the wrong group.

A. The wrong group

Q. Tell us what you said.

A. I can't recall the exact words.

Q. In substance, what did you say?

A. I told him it wasn't the right kind of people

he was going out with in his social life.

Q. Did you mention Mr. Ludwig or Mr. Landers

in that conversation? A. No, I did not.

Trial Examiner Myers: Did you mention any-

one's name?

The Witness: Yes, I did. [682]

Q. (By Mr. Ashton) : Whom did you mean?

A. I mentioned Mr. Robson, Mr. Snyder, and

Mr. Ludwig.

Q. By that statement, about going out with the

wrong group and not going out with the right kind
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of people, did you have reference to any union

activities at the plant or anywhere else?

A. No.

Q. Did you say to him in words or substance

that these people or any other people had tried to

organize the plant? A. No.

Q. Did you say to him in words or substance

that there was too much money here to fight the

union ? A. No.

Q. Were there any occasions that you knew of

while you were there that Mr. Fitzpatrick left his

machine at night?
* * *

The Witness: Why I know of one machine he

left. He left the machine stand there and went

home.

Q. (By Mr. Ashton) : Did you ever say on that

occasion or any other occasion to Mr. Fitzpatrick in

words or substance that the union wouldn't get no

place out here, there is too much money to fight it?

A. No.

Q. Did you ever have a discussion with Mr.

Fitzpatrick concerning [683] getting paid for time

when a machine was down?

A. Yes. I had a discussion with him.

Q. About when was that?

A. I think that was in October, the end of

October.

Q. What was that conversation? Where did

that conversation take place, if you recall ?

A. In the mill.
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Q. What was said?

A. He went home a night or two nights before

that. And I asked him why. He had some small bob-

bins to run of 15 denier yarn

Q. What do you mean "He had some small bob-

bins"?

A. Bobbins which were there that had to be

taken off. They had no yarn in there. In order to

keep running, they used to take these different bob-

ins and switch them so they could make a dozen on

the machine.

It so happened that I found out that a day later

that the machine was shut down in the morning.

And Robson came over to me and said, "What is

wrong with your brother-in law 1 '

'

I said, "I don't know."

He said, "He didn't run the machine."

Robson told me he was supposed to run the small

bobbins. In order not to have to run the small bob-

ins, he shut the machine up and went home.

When I saw him I said, "Why didn't you run

your bobbins [684] instead of going home?"

He said, "Well, for time like that, I would like

to get paid extra."

He said, "I didn't feel like running those bob-

ins there, and I want to get paid for what I do.

"

That is the time he got a little uppish about it.

That is the time he was disgusted. He had to work,

and he took the steady night shift. I think it was

getting the best of him. The steady night shift work.

I myself seen him going in there many times
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after eleven o'clock. I used to meet him when he

would come in there.

I would say, "What is the matter? Why don't you

get in there and work. You got five kids at home.

You got to keep them going."

He said, "I don't feel like working any more."

I felt that was a hell of an attitude to take. I

said, "Why don't you get in and step on it a bit.

You get paid for what you do."

He said, "This is a hell of a place to work any

more."

That is all he said. He was very indifferent.

Q. When you say he came in around eleven

o'clock, that was after he was supposed to come to

work?

A. That was. He was supposed to start at eleven

o'clock but he came in after eleven o'clock.

Q. Was there any occasion when Mr. Fitzpatrick

submitted to [685] you for your approval some time

that he had worked and he wanted to be paid for ?

A. That I can't recall any more. But I remember

one time I come in there at night. He had had a

little trouble, which I helped him on, it wasn't his

fault. He asked me what about his time work. He
wanted me to okay his time for me coming in there,

which was not his fault.

Q. Did you say that you would?

A. I said it would be okay if it was all right

with Mr. Robson.

Q. I am speaking now of Mr. Fitzpatrick ever
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handing you any card or writing, to approve in

writing for extra time ?

A. No. I said if he would bring it to me, the

time card, I would say, "Yes, it was the machine's

fault this one particular time."

Q. Now, did it ever come to your attention that

machine number 1, that is before the shutdown, that

machine number 1 was not being properly cleaned

or oiled?

A. Well, it was brought to my attention, yes.

Q. About when did you first notice that?

A. Well, actually Burley came over and said to

me about the number 1 machine, "What is the

matter with your brother-in-law? Why doesn't he

clean the machine."

I said, "It isn't my business. You go over and

talk to him."

Q. I am not arguing about your brother-in-law.

I just want [686] to find out if it did come to your

attention that number 1 machine was not being

properly oiled.

A. When I made adjustments, I would see it

with my own eyes that it wasn't clean.

Q. Did you in turn call that to the attention of

anyone in authority at Trimfit? A. I did.

Q. To whom? A. Mr. Eobson.

Q. Any one else? A. Mr. Burley. [687]

* * *
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Cross-Examination

By Mr. O'Brien: [698]

# * *

Q. Did you ever observe any operator in that

mill deliberately doing something wrong to his ma-

chine %

A. No. I don't think so. I really don't believe

that. But you know yourself, you like to see a place

when you get the machines running, you like to see

it running well. But I have caught them just before

they made their mistakes. It happened once when

Mr. Ludwig threw out the carrier, and the carrier

just jumped over the top of the sinkers and all the

needles were crossed. I stopped the machine. If I

hadn't stopped the machine, there would have been

2,000 needles out. Mr. Mittman happened to walk

by at that time and bawled him out. I said, "Give

him another chance." That was the beginning of

October, when I was finishing up No. 2 machine.

Q. Was Mr. Hubbard working there at that

time?

A. He was working nights at that time. That

was Mr. Ludwig got his first opportunity to run

the No. 1 machine.

Q. You say Mr. Ludwig got his opportunity.

When was that?

A. I think it was two weeks after the first ma-

chine was in operation. After the first machine was

in operation two weeks, then Mr. Ludwig got his

opportunity to work on the No. 1 machine. [715]
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Q. I thought you said that he just started to

work on the No. 1 machine a day or so before you

went over to Mr. Mittman's mill, is that right*?

A. That is right. I don't recollect that. I know

I saved him that once. I was over working on the

machine. I just happened to walk down the aisle. I

don't know whether it was before or after.

Q. You think that happened in October?

A. I think it did after I come back. I am not

sure.

Q. After you came back?

A. Yes. It was because both machines were in

operation. Mr. Ludwig was working, and I think

Mr. Landers. I am not sure whether Landers or

Hubbard was on the same shift or not.

Q. I wonder if you may have Mr. Ludwig con-

fused with some other knitter? A. No.

Q. I show you General Counsel's Exhibit 13-C,

and I call your attention to the date August 28th,

which shows that Mr. Ludwig made 10 dozen of

lO1/^ stockings on that day. Apparently he worked

steadily from there on. A. He could have.

Q. His name also appears on previous payrolls?

A. I might be wrong on the date. I do remember

saving that set, because Mr. Mittman wanted to lay

him off on the spot for pulling that boner. I don't

know when it was, but I do [716] remember the inci-

dent. I think Mr. Mittman may be able to tell you

better about it.

Q. I call your attention to the fact that on ap-
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parently September 15 or September 16, there were

six knitters working. It looks as if Mr. Hubbard

started on the operation of No. 2 machine.

A. That is right. He broke that machine in. I

don 't know what the date was. But I know that they

made 30 dozens in the 24 hours. I don't know how
they turn the production in. [717]

* * *

(Thereupon the document above referred to

was marked Respondent's Exhibit No. 12 and

was received in evidence.) [722]

RESPONDENT'S EXHIBIT No. 12

Date Union
Name of Employee Card Signed

Dennis Fitzpatrick. . . 1/15/51

James Ludwig 1/21/51

James Hubbard

Paul Reynolds

Lester Landers 1/21/51

Samuel Koons 1/15/51

Lige Dodson 1/20/51

Thomas Kinney 1/14/51

Ray Murphy 1/20/51

Roy Roush 1/21/51

Ray Ingram

Orville E. Vanhee . . . 1/21/51

Alexander Evasew . . . 1/23/51

Helen Hartman

On
Jan. 27
Payroll

On
Apr. 21

Payroll

yes no

yes no

yes yes

yes yes

yes yes

yes yes

yes yes

yes yes

yes no

yes no

yes yes

yes yes

yes no

yes yes
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Date Union
Name of Employee Card Signed

Emma Cole 1/22/51

Alice Burleson 1/24/51

Theda T. Buzzo 1/22/51

June Hubbard

Elsie McKinney 1/24/51

Sylvia E. Bird 1/21/51

Lillian Hays 1/29/51

Lucille Acosta 1/24/51

Mary A. Strickland.. 1/21/51

Lucy Munoz 1/22/51

Marion Van Hee 1/21/51

Margaret Mason 1/21/51

Ernestine A. Reyes . . 1/22/51

Amelia G. Reyes .... 1/24/51

Irene V. Manrique . .

.

1/22/51

Lydia Valenzuela .... 1/25/51

Barbara Trezise

Ruth Ludwig 1/22/51

Elinor Barnaby 1/21/51

Jackie Badger 1/22/51

Rosario Ayala 1/21/51

Dorothy L. Thomas . . 1/22/51

William Catron

Manuel Fortner

R. J. Foster

Hugh Lawson

Joseph Surratt

On
Jan. 27
Payroll

On
Apr. 21

Payroll

yes no

yes no

yes yes

yes yes

yes yes

yes no

yes yes

yes no

yes no

yes no

yes yes

yes yes

yes yes

yes no

yes yes

yes no

yes no

yes no

yes yes

yes no

yes yes

yes no

no yes

no yes

no yes

no yes

no yes
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Name of Employee
Date Union
Card Signed

On
Jan. 27
Payroll

On
Apr. 21
Payroll

Alden Tucker no yes

Herbert Ward .... no yes

Mary Foster no yes

Florine Ward no yes

Connie Ayala no yes

Rose Maginnis .... no yes

June Scott no ves

Total employees January 27, 1951 36

Employees who signed union card 30

Total employees April 21, 1951 31

Employees who signed union card employed as

of April 21, 1951 14

Received in evidence November 29, 1951.

* * *

Trial Examiner Myers: What is the number 5

machine number?

The Witness: 2912.

Q. (By Mr. O'Brien) : You began the installa-

tion of that machine in February, didn't you?

A. Yes.

Q. And completed it in March? A. Yes.

Q. And then number 4 was the last machine you

installed? A. Yes.

Q. And that was began in March and completed

in April or May? A. The beginning of May.
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Q. You instructed Mr. Fitzpatrick in the opera-

tion of the [736] machine ? A. I did.

Q. And did you devote all your time to his in-

struction? A. I did as much as I could.

Q. I mean did you do any other work while in-

structing' Mr. Fitzpatrick?

A. I stayed with him, I think, about a day and

a half, instructing him how to operate the machine.

Q. You regarded him as a very competent opera-

tor, didn't you? A. I did. [737]

* * *

Q. Was there any other knitter you gave personal

instruction to? A. Hubbard.

Q. Mr. Hubbard. Who else 1

A. That is all. I helped the others out. They took

them with them and

Trial Examiner Myers: You mean Mr. Fitzpat-

rick and Mr. Hubbard?

The Witness: That is how they took them. A
new man come in, and they instructed him on the

machine, and stayed with him.

Q. (By Mr. O'Brien) : Do you know when you

received your first check from Trimfit?

A. I couldn't say offhand. No, I don't know

what time. I know what time of the year it was. I

imagine it was around February, the end of Feb-

ruary.

Q. It was after the shutdown anyway?

A. Yes, it was after the shutdown. That is when



vs. Trimfit of California, Inc. 469

(Testimony of Carl J. Driess.)

I—after I submitted my first bill, it took about ten

days because Trimfit was very accurate in

paying. [738]

Q. You submitted your first bill after the shut-

down then, too ?

A. I imagine I did. I don't know the dates off-

hand I submitted my first bill. It was immediately

paid.

Trial Examiner Myers: You didn't get paid in

a lump sum. As you submitted bills, in due course

you got paid?

The Witness: Yes.

Trial Examiner Myers: And each was paid?

The Witness: As I submitted the bill. The last

bill I submitted was before I left. I was paid back

home. They sent a check back home after I was

home.

Q. (By Mr. O'Brien) : And that bill was cover-

ing your work from October through January?

A. The first bill—I would have to look at them.

Q. 1 am sorry.

Mr. Ashton: At this time I would like to state

for the record I have made copies of Respondent's

Exhibits 7 through 7-D, which I am handing to the

reporter and respective counsel.

Q. (By Mr. O'Brien): I was referring to Re-

spondent's Exhibit 7, which covered the period

from October 17th to December 31st. That is what

you meant by the first bill, was it ?

A. I handed this bill in up to here. These two

I sent in first.
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Q. You sent these two in together?

A. That is right.

Q. From January 2nd to January 12th, you sent

together? [739]

A. That is right. And then I sent in this here

one. It happens there should be another one.

Mr. Ashton : What is the last one marked there ?

The Witness : To February 2nd.

Trial Examiner Myers : Here is one to February

16th.

The Witness: I have my original copies here.

I will look at them.

Mr. Ashton : Just a moment, please. This goes to

February 16th.

The Witness : There is one later than that.

Mr. Ashton: I will show you the originals. Let

me have the other file.

The Witness: This isn't all the bills. I had an-

other bill I sent to you, Mr Kramer.

Trial Examiner Myers : Do you have the bills ?

The Witness: I have the dates. The first bill

was paid on February 16th, 1951.

Trial Examiner Myers: What was that for?

The Witness: For October 17th until January

26th.

Mr. Ashton : Let me get that. Mr. Reporter, will

you read the answer.

(Answer read.)

Trial Examiner Myers: What amount were you

paid?
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The Witness: The full amount I put in at that

time. It was $480.00, plus $90.00, plus $135.00, plus

$225.00. [740]

Trial Examiner Myers: Go ahead with the next

bill.

The Witness: There is a bill here that was pre-

sented to Mr. Kramer from January 29th to Feb-

ruary 2nd. That was paid on March 24, 1951.

Trial Examiner Myers: March

The Witness: January 29th to February 2nd.

That was paid on March 24, 1951.

Trial Examiner Myers : How much was it for %

The Witness: $630.00. I have a last bill from

May 10th to May 16th

Trial Examiner Myers: Wasn't that first bill

from January 29th to and including February 16th %

The Witness : I said that the first one

Trial Examiner Myers : You said February 2nd.

The Witness: It was from October 17th

Trial Examiner Myers: I am not talking about

that one. You have one bill here January 29th up

to and including February 16th for $630.00. That

was paid on March 22nd, according to this exhibit.

Is that the one you are referring to %

The Witness : Which one is that % I got one here

for the 24th. The 29th to February 2nd.

Trial Examiner Myers: It is February 16th.

The Witness: I am sorry, for February 16th.

That was paid March 24th. There is a difference of

two days. But they paid that. That is what I re-

ceived. Is that right % [741]
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Trial Examiner Myers : Yes, that is right. What
is the other bill yon say is not in the record 1

? Is

that the fifth sheet of this exhibit?

Mr. Ashton: He apparently has one more bill,

which we don't have a copy of. We might as well

get that into evidence now.

The Witness: I have here another statement

from March 13th to March 25th. That is a bill of

$85.00. I do not have it marked when it was paid.

I know it was paid.

Trial Examiner Myers: Are there any other

bills?

The Witness: There is another from May 10th

to May 16th, a bill of $235.00. That was paid on

May 23, 1951. I received that check at home.

Mr. Ashton: Mr. O'Brien, do you object to my
interrupting to offer these exhibits'?

Mr. O'Brien: Not at all.

Mr. Ashton: At this time I would like to inter-

rupt to offer in evidence as Respondent's Exhibit

7-E the bill from March 13, 1951, to March 25, 1951.

And offer as Respondent's Exhibit 7-F, the bill

from May 10 to May 16th, 1951.

Trial Examiner Myers: Are there any objec-

tions, gentlemen, to those papers?

Mr. O'Brien: No objection.

Mr. Goldenberg: No objection, Mr. Trial Exam-

iner.

Mr. Ashton : We ask permission to withdraw the

exhibits for [742] the purpose of making copies.

Trial Examiner Myers: There being no objec-
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tion, the papers will be received in evidence. I will

ask the reporter to kindly mark them as Respond-

ent's Exhibits 7-E and 7-F. The respondent may
withdraw the originals and substitute copies in lieu

thereof.

(Thereupon, the documents above referred to

were marked Respondent's Exhibits 7-E and

7-F and were received in evidence.)

Trial Examiner Myers: I notice on this bill of

Respondent's Exhibit 7-E you changed a mitre heel

over to the round heel?

The Witness: That is right. [743]

* * *

The Witness: Trimfit would have men there to

clean up.

Q. (By Mr. O'Brien) : When you needed addi-

tional help, you would go to Mr. Robson or Mr.

Burley or Mr. Mittman? A. That is right.

Q. While this employee of Trimfit was assigned

to you, he would be working under your direction?

A. Under my direction.

Q. And was Mr. Roush working under your

direction when you told him to go over and watch

the other knitters'? A. Yes.

Q. But you don't know whether Mr. Burley may
have given him [745] some other instructions, to

do some other work? A. That I couldn't say.

Q. That you don't know. It was just your work

was free enough so he could watch the other

knitters %
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A. I suggested it. I didn't tell him. I suggested

it to him.

Q. And you don't know whether he was given

too many other duties by the superintendent?

A. I know he was free at that time.

Q. He was free of your work?

A. Because he asked, "What else do you have

for me to do, did I have any more for him to do?"

I suggested to him to go over and watch the Num-
ber 3 machine.

Q. You don't know whether or not he went to

Mr. Burley and said, "Do you have something more

for me to do"?

A. I don't know. He was not under my juris-

diction.

Q. He wasn't loaned to you for any particular

time?

A. He was loaned to me until the time I was

caught up. He had no other duties in the plant.

Q. Was he primarily responsible to you?

A. Right from the start. I directed his work

and what to be done.

Q. That is true of the other workers in the

plant? A. True, as the machine came in, yes.

Q. You also said along that same line—while

you were doing the fixing in the plant, did you

instruct the knitters as to [746] how they should

operate their machines? A. Yes.

Q. If you saw a knitter doing something you

didn't think he should, you spoke to him?

A. I suggested, talked to him about it, yes.
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Q. That was during practically all the time from

July to the shutdown, wasn't it?

A. That is right, suggest different operations to

them, easier methods.

Q. You also said you had no authority to hire

or fire. Mr. Fitzpatrick was hired on your recom-

mendation, wasn't he? A. Right.

Q. Were any other knitters hired on your rec-

ommendation? A. No. [747]

* * *

Q. Did you make any adjustments on Mr. Mur-

phy's machine at the day of the shutdown?

A. No.

Q. You are absolutely certain you didn't talk to

him at all? A. I didn't talk to any of them.

Q. Any of them?

A. The time of day, that is all.

Q. You didn't have any conversation with any

knitters? A. In regard to knitting, nothing.

Q. Had you talked to Mr. Murphy on any other

occasion? A. In regard to what?

Q. Well, with regard to anything connected with

the job? A. No.

Q. Did you ever have a conversation with Mr.

Fitzpatrick in which the union or the American

Federation of Hosiery Workers came into the con-

versation ? A. No.

Q. It was never mentioned? A. No.

Q. You have worked in mills where the Amer-

ican Federation of Hosiery was the bargaining

representative, haven't you? [766]
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A. Yes. I worked in mills where they have

unions. The best union mills. Does that answer

your question?

A. Yes. But you say none of the matter of a

union mill against a non-union mill ever came in

during your conversation.

A. It is not my position to do that.

Q. With reference to this conversation in the

latter part of March with Mr. Fitzpatrick, and

when Mrs. Driess and Mrs. Fitzpatrick were pres-

ent, you said something about his not associating

with the right kind of people. Just what was your

remark again?

A. That is socially. I referred to his social life.

Q. What did you say?

A. I said it is not the kind of people I would

go out with.

Q. Are you sure you used the word " social"?

A. He knows that.

Q. You didn't use those words?

A. He knows that I said that to him.

Q. I am talking about the word "social."

A. I know they weren't the type of people I

would associate. That is all I meant by "social."

In whatever activity it is, that is his own business.

Q. When you used the words "his social life"

in your direct examination that was something you

thought he understood? A. I do.

Q. And you don't know whether you actually

used those words or [767] not?
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A. I don't know. I know I said that is not the

right kind of people to go out with.

Q. You mean Mr. Robson, Mr. Snyder, and Mr.

Ludwig? A. That is right.

Q. And you are sure you did not mention Mr.

Roush ? A. No.

Q. Who is Mr. Snyder?

A. He was my former helper, assistant. [768]

* * *

Q. Is there a period of time when the machine

is knitting the leg of the stocking, after the welt

is turned, after the knitter has picked up his work,

when assuming the machine to be working, there is

nothing for him to do until he comes down to the

heel change?

A. Yes. You mean by that he has free time?

Q. Yes. A. Yes. He has time to himself.

Q. That time would be approximately how long

if his machine were running forty-five to fifty

minutes a set?

A. I would say about ten minutes. [774]

Q. That is when he eats his lunch?

A. Some do that.

Q. Or he tells his partner to keep an eye on it

while he goes to the washroom?

A. That is right.

Q. That is if his partner is working in the same

aisle? A. That is right.

Q. If he didn't have a partner to keep an eye

on the machine, he would have to shut it down?
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A. He could take a chance.

Q. But it wouldn't be advisable to take that

chance? A. No. [775]

# * *

EMIL MITTMAN
a witness called by and on behalf of the Respondent,

being first duly sworn, was examined and testified

as follows:

Direct Examination

By Mr. Ashton

:

* * *

Q. What is your business at the present time,

Mr. Mittman? [797]

A. Manufacturing hosiery.

Q. What is the name of your mill?

A. California Hosiery Company.

Q. It is located where ?

A. 808 North Los Angeles Street, Anaheim,

California.

Q. And how long have you been operating that

mill? A. Since May, 1949.

Q. Do you presently have any connection with

the Trimfit Hosiery plant at Anaheim?

A. Yes.

Q. What is your capacity there now?

A. Advisory.

Q. How long have you been engaged in the

knitting industry? A. About 27 years.

Q. Have you ever been a knitter on any of the

machines ? A. Yes.
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Q. When did you first start knitting?

A. In 1929. [798]

Q. (By Mr. Ashton) : Then, from 1947, what

did you do from then on?

A. I opened a plant in Anaheim, which is now
known as Anaheim Hosiery Mills, of my own.

Q. How long were you connected with that

plant? A. Until 1949.

Q. Then what did you do ?

A. Then is when I organized the California

Hosiery Company.

Q. And went with that company?

A. Right.

Trial Examiner Myers: You mean you sold out

Anaheim Hosiery and started the California

Hosiery ?

The Witness: That is right.

Q. (By Mr. Ashton) : Now, when did you first

have anything to do with the Trimfit Hosiery Mills

at Anaheim, regardless of what the name may have

been at that time ?

A. In February of 1950. [801]

* * *

Mr. Ashton : As I understand it, when they first

opened the plant in Anaheim, they did not know

just what corporate structure that they would use

or whether it would be a corporation. So they oper-

ated—it was actually owned by Kramer Bros, at

that time.
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Mr. Robert Kramer: The money was advanced

by Kramer Bros.

Mr. Ashton: And the business of the plant,

pending their decision as to what sort of corporate

structure they would have, was operated under the

name of Kayby, which was taken from the initials

K.B., meaning Kramer Bros.

And then the Kramer Bros, in the east have a

mill which operates under the name of Trimiit

Hosiery Mills and uses the trade name "Trimfit,''

which manufactures socks.

So ultimately they decided to continue the trade

name of Trimfit, and organized a corporation under

the laws of the State of New York, which is the

corporation now known as Trimfit of California.

And after that corporation was organized, it quali-

fied to do business in California. And since that

time that corporation has an entity and has been

the owner and operator of the Trimfit mill at

Anaheim.

Mr. O 'Brien : The General Counsel will so stipu-

late.

Mr. Goldenberg: So stipulated. [802]

* * *

Q. (By Mr. Ashton) : I understand your first

contact with Trimfit—we will call it Trimfit no

matter what name it went under—was in February,

1950? A. That is right.

Q. And at that time you were operating the

California Hosiery [804] Mills? A. Yes.
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Q. You have ever since done that?

A. Yes.

Q. Now, did you make some sort of agreement

with Trimfit in connection with the operation of

their mill? A. Yes.

Q. And what was your agreement?

A. My agreement was that I was to be manager

in setting up the plant.

Q. And the plant had not yet been opened?

A. Not at that time. The agreement was made,

and I was authorized to find property, a building

suitable for a hosiery mill.

Trial Examiner Myers: Who authorized you to

do that?

The Witness: Mr. Kramer.

Trial Examiner Myers: Robert?

The Witness : Robert Kramer.

Q. (By Mr. Ashton) : And were you to stay

with the firm for some particular period of time?

A. Yes, sir.

Q. What was that length of time?

A. Until December 31, 1951.

Q. So your agreement with Trimfit has still a

period of time to run until December 31st of this

year; is that correct? [805]

Trial Examiner Myers: Was that agreement in

writing ?

The Witness: Yes, sir.

Q. (By Mr. Ashton) : Now, did you at some

time cease to be in active control of the operation

of Trimfit?
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A. Yes. My agreement called for until all the

machines was in operation, and that I was to secure

a man suitable to take the place as manager of the

plant. And I have done so. And I ceased to be

manager July 1, 1951. [806]

* * *

Q. (By Mr. Ashton) : Now, Mr. Mittman, what

did you do first in the starting of the plant, to get

it going from the standpoint of knitting?

A. Well, first, when we received the first knit-

ting machine, well, naturally we had to have a

knitting machine before we could knit.

Q. So you received your first knitting machine?

A. Yes.

Q. Was that machine No. 1? A. Yes.

Q. Then that machine was received about when?

A. I believe it was right after July 4th. It was

sometime in the first, beginning of July, 1950. [811]

Q. And how long was it before machine No. 1

was erected and finished and put into operation?

A. Approximately five weeks.

Q. Then the next machine was received about

when?

A. I believe about the middle of August.

Q. That also is 1950, of course? A. Yes.

Q. About how long was it before—that was

machine No. 2, was it not? A. Yes.
" Q. How long was it before that machine was

erected and finished and put in place?

A. Approximately September 15th.
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Q. Then when was the third machine received?

A. In October.

Q. That was No. 3? A. That was No. 3.

Q. About when was that put in operation?

A. About November 25th.

Q. When was the next machine, the fourth one,

received, which I believe was machine

A. It was machine No. 6.

Q. And, as I understand it, that machine did

not operate at any time prior to the shutdown, did

it? A. No. [812]

Q. Now, when was it that you first started to

get production off the first machine?

A. About the middle of August.

Q. Then I take it from then on, as the other

machines were put in operation, you commenced

getting production off those; is that correct?

A. Yes.

Q. Now, when a stocking has been knitted and

looped, if necessary, and seamed, the stocking is in

sort of a white color, is it not—such as we have

here in Respondent's Exhibit 8? A. Yes.

Q. And that is known as in the greige; is that

right? A. Yes. [813]

* * *

Q. Now, during the time between the opening

of the plant and the shutdown on January 22, 1951,

were you in charge as the manager of the Trimfit

plant? A. Yes.

Q. And did you spend time there?
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A. Yes.

Q. About how much of your time did you spend

at Trimfit from the time you got the first machine

in at Trimfit, until the shutdown? You can tell me
percentagewise or any other way you feel that you

can.

A. Well, I usually came over in the morning for

about an hour, sometimes two hours, as it was

necessary. And then on the days, which was mostly

on Tuesday, that Mr. Kramer visited the plant, I

was there practically for four hours, as long as he

had been there.

Q. And during the period from the opening of

the plant until the shutdown, did you or did Trimfit

experience any difficulty with any of the machines,

with reference to the machines themselves or the

operation of any of the machines? A. Yes.

Q. Just tell me, briefly, what difficulties were

experienced.

A. Well, we started out, and it seems like when

we first started we weren't doing so bad. But as

we progressed along, [816] it began to get worse,

and we had smashups, which I never heard of in

the industry, through carelessness. And just one

thing happened after another. And we just couldn't

get from under it. [817]

* * *

Q. And did you discover anything about the

stockings when you started to finish on a large

scale %
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A. We ran into about 40 per cent seconds.

Trial Examiner Myers: What is the normal

amount for a new plant like that?

The Witness: All the way from 5 to a maxi-

mum of 15.

Trial Examiner Myers: In a new plant on new

machines ?

The Witness: Yes. That is a maximum of 15.

It usually runs—we at California, we run at about 8.

Q. (By Mr. Ashton) : Would that be a fair

average at a plant [818] which was bedded down,

not a new plant, that had been in operation for

some time; 8 per cent?

A. That is common in the industry. If anybody

has more, he just can't stay in business.

Trial Examiner Myers : He can stay in business,

but lose money.

The Witness: Lose money is right.

Q. (By Mr. Ashton) : Now, when you found

that your seconds were running about 40 per cent,

did you make a—I will withdraw that.

As long as the stockings are in the greige, is it

possible for you, by looking at the mark on the

stocking, to tell what knitters knitted them?

A. Yes.

Q. And after they have been finished, is that

possible ?

A. No. But we can tell from what machine it

comes from. As long as there is a piece left of the

stocking, we can tell what machine it comes from.
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Q. But it is only in the greige that you can still

tell the exact knitter that did. it?

A. Yes ; because it is identified by different chalk

marks of the knitter.

Q. Now, after you discovered this 40 per cent

of seconds, did you make an investigation of the

balance of the stockings that you had in the [819]

greige ? A. Yes.

Q. And did you do that all at one time, or was

it over a period of time?

A. We done it over a period of time.

Q. About when did you start making this in-

vestigation? A. In January.

Q. About when in January?

A. The beginning, as soon as we started finish-

ing, and we found the condition the work was

coming through.

Q. And how long did it take you to make that

investigation ?

A. Well, we were still working on it, I believe,

as late as April.

Q. In the course of this investigation, did you

ascertain which of your knitters had the greatest

number of seconds? A. Ludwig.

Q. Can you compare the number of seconds that

he had in any way with the number of seconds that

the others had with reference to the amount per-

centagewise or otherwise? A. Yes.

Q. Tell us how Mr. Ludwig 's work compared

with that of the others.

A. First of all, when the work is in the greige,
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and we go through and we examine the work, natu-

rally we were looking for each mark in all the

stockings; and then got the percentage that we
pulled out by examining. [820]

Q. I know. That is 40 per cent.

A. That is right.

Q. I am trying to find out how Mr. Ludwig's

work compared with that of the other knitters.

A. I would say we found anything in there but

the washrag.

Q. I am not getting much of an answer. I want

a comparison, Mr. Mittman, if you will give it to

us, please. For example, if I am comparing two

men, A and B, after an examination I might say

that A did twice the amount of work that B did.

Can you give any other comparison other than that

Mr. Ludwig had the greatest amount of seconds?

A. I would say Ludwig had the greatest per-

centage, over at least 20 per cent over any one that

we had.

Q. About when was that, with reference to the

shutdown, that you came to this conclusion concern-

ing Mr. Ludwig's work?

A. Well, at the time of the shutdown I did not

know it yet who was turning in the most bad work.

That was found out as we were going along. It was

definitely established.

Q. About when did you come to the conclusion

that his work was much worse than that of the other

knitters %

A. I would say around about the end of January.
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Q. Now, with reference to Mr. Ludwig's work

during the time from the time that he first came

there—I will put it this way: From the time Mr.

Ludwig first started to knit on one of the machines

at Trimfit up until the time of the shutdown, [821]

did you observe him in and about his work 1

A. Yes.

Q. And did you at any time during the period

of time, from the time he started to knit until the

shutdown, form any opinion concerning Mr. Ludwig

as far as his work was concerned? A. Yes.

Q. When did you first form any opinion, about

when?

A. Well, when I first—he was begging me for a

chance to get on the machine. And when I gave him

the chance, after he had been with the knitter for

about a week, he couldn't handle it yet in the week's

time. That is when I thought he wasn't qualified

to run a 60-gauge machine.

Q. Was that before you put him on the machine?

A. Yes.

Q. Alone? A. Yes.

Q. Did you, however, eventually put him on a

machine as a knitter ? A. Yes.

Q. Did he, after you put him on the machine,

have any difficulty? A. Yes.

Q. What sort of difficulty or difficulties did he

have?

A. Well, he just couldn't handle the machine.

He just made one mistake after the other. And
somehow the other knitters [822] usually in the
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aisle with him helped him out. I saw it on different

occasions. And one time I stepped in and was

going to pull him off then. And a knitter interceded

and said, "Give him a chance. He has got a family."

Q. Who is this knitter?

A. Jim Hubbard.

Q. About when did that happen ?

A. I would say that happened about around

September, I believe in September, sometime after

the second machine was operating.

Trial Examiner Myers: When you say, "pull

him off,
'

' you mean discharge him ?

The Witness: Discharge, or put him back on

cleaning.

Q. (By Mr. Ashton) : Did you have confidence

in Mr. Hubbard? A. Yes.

Q. You considered him an excellent knitter, did

you? A. The best.

Q. Did you at any other time or times decide,

before the shutdown, that you were going to let

Mr. Ludwig go or put him back to cleaning?

A. At different times. The trouble he created

himself on the machine. What I mean by creating,

knitting is a job that 90 per cent of the difficulties

that a man has on the machine is created by the

knitter at all times. That is, the knitter makes a

wrong move and, like for instance he makes a wrong

move, lets the carrier go over the sinkers. That is

what we [823] call a smash. Usually when a smash

of that type happens, that machine isn't fixed right

then. That creates rough sinkers, rough needles,
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and begins to create all the trouble in knitting.

Q. That wasn't quite my question. At any other

time or times before the shutdown, did you ever

start to let Mr. Ludwig go because of the troubles

he had? A. Yes.

Q. When were those occasions, and what oc-

cured that you didn't let him go?

A. Well, one night I went in the mill. I went

on several occasions; went in there in the evening

and seeing how the boys were getting along. And I

came in there, and they just had some waste come off

and wind around the shaft, and it got in and got up

into underneath the machine and got in the cam and

on the camshaft and made a smash on the machine.

Q. Who did that? A. Ludwig.

Trial Examiner Myers: When was that?

The Witness: That was, I believe it could have

been November.

Trial Examiner Myers: Your present recollec-

tion is that it took place in November?

The Witness: Yes.

Trial Examiner Myers: That was on the night

shift? [824]

The Witness : Yes.

Trial Examiner Myers: From 10:00 to 6:00 in

the morning?

The Witness : No. That was in the evening. The

hours are from 7:00 to 3:00, and 3:00 to 11:00, and

from 11 :00 to 7 :00 in the morning.

Trial Examiner Myers: That took place some-
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time between 7 :00 in the afternoon and 11 :00 o 'clock

at night?

The Witness: Yes.

Q. (By Mr. Ashton) : Do I understand it, then,

that on that occasion you were going to discharge

Mr. Ludwig? A. Yes.

Q. Did anyone intercede for him ?

A. Mr. Robson.

Q. As a result of your conversation with Mr.

Robson, then you continued to keep Mr. Ludwig on 1

A. Yes.

Q. Was there any other occasion that you can

recall when you decided to let him go, prior to the

shutdown, but did not do so ?

A. No; that is all.

Q. Now, did you, after the shutdown, at any

time decide that you would not re-employ Mr.

Ludwig or bring him back %

A. During the shutdown?

Q. After the shutdown. The shutdown was

January 22nd. My question to you—and it is a pre-

liminary question—is [825] whether or not at any

time after that A. Yes.

Q. you decided that you would not bring

him back? A. Yes.

Q. Do I understand that up to that time you had

not decided one way or the other? A. No.

Q. You had not ? A. No.

Q. Well, when was it that you decided you would

not call Mr. Ludwig back?

A. Well, after we started cutting these machines,
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and we started on No. 6 and then went to No. 3

Q. Let's don't go through the machines one at

a time. Do it mentally and come up with the ap-

proximate time that you decided you wouldn't bring

Mr. Ludwig back.

A. I would say about February 1st, around

somewhere in between there.

Q. Prior to making that decision, had you made

any investigation of any kind, and if so, tell me
what it was. A. Yes.

Q. What did your investigation consist of as far

as Mr. Ludwig was concerned %

A. No. 1, we went through the work and found

that the amount of bad work that he turned in;

and, No. 2, the condition we [826] found the ma-

chine in.

Q. That was machine No. 1? A. No. 1.

Q. And with reference to Machine No. 1, did

you find anything with reference to the condition of

that machine, which you blamed either wholly or in

part on Mr. Ludwig? Please answer the question

yes or no. Then you can tell me what it was.

A. Yes.

Q. What was that?

A. Well, first of all, the needles was, and sinkers

was, in very bad shape.

Q. Now, does the condition of the needles and

sinkers have anything to do with the running of the

machine itself? In other words, will the machine

run right along even though the sinkers and needles

are in bad shape %
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A. Well, it will run, but it will make bad

stockings.

Q. In other words, a person operating a machine

with bad needles and sinkers might turn out a sub-

stantial amount of production, as such, but the

work would not be good, first-grade work; is that

true ? A. Yes.

Q. Was there anything else that made you de-

cide not to recall Mr. Ludwig?

A. Yes. He did not always keep his machine

clean. In other [827] words, we have three men on

a machine. And the machine is divided up in

sections, as to which man cleans which part of the

machine. And one-third of the machine was clean,

and two-thirds was very dirty and wasn't cleaned,

and loose ends, which cause smash-ups and threads

getting caught in the automatic shift.

Q. You say this Machine No. 1 was divided

A. All machines

Q. Let's stick with No. 1 machine. It was divided

into three sections. And after you shut down, you

found one section was clean and the other two sec-

tions were not clean? A. Yes.

Q. With reference to Machine No. 1, who was

on the one-third of the machine that was clean ?

A. Well, I didn't know who it was until I in-

quired, and I was told that it was Mr. Paul [828]

Reynolds.
* * *

Q. Did he at some time—I am speaking, of

course, of Mr. Ludwig—get to the point where he



494 National Labor Relations Board

(Testimony of Emil Mittman.)

could operate the machine and get production from

it without getting into trouble? A. Yes.

Trial Examiner Myers : You mean Mr. Ludwig 1

Mr. Ashton: Yes. [830]

* * *

Q. Did you conclude that Mr. Ludwig was

honestly trying to do a good job? [831]

A. I believe so.

Q. Now, you have told us that you concluded

that you would not call Mr. Ludwig back to work.

Was that due to the things that you just told us

concerning his work and your conclusion?

A. Yes.

Q. Now, you have told us that in the investiga-

tion between January, which continued on as late as

April, 1951, you found that Mr. Ludwig had the

greatest number of seconds compared to the other

knitters.

Who did you find was next in line to Mr. Ludwig,

in so far as poor workmanship was concerned?

A. Well, all the bad work came off the first

machine. It would be Fitzpatrick and Paul

Reynolds, because if one knitter has bad work, and

they are on the same machine, they will have it,

unless they stop and correct it.

Q. Did you find Mr. Reynolds' work and Mr.

Fitzpatrick 's work about the same, or was there

some difference between their work ?

A. Well, I would say it was very close the same.

Trial Examiner Myers: Meaning what?

The Witness: Bad in percentage.
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Q. (By Mr. Ashton) : That is Mr. Reynolds

and Mr. Fitzpatrick? A. Yes.

Q. Now, with reference to Mr. Fitzpatrick

—

while Mr. Fitzpatrick was at the plant and working,

and prior to the [832] shutdown, did you come to

any conclusion concerning Mr. Fitzpatrick in the

operation of the knitting machine? A. Yes.

Q. And what did you conclude concerning Mr.

Fitzpatrick %

A. Well, I felt that he could do better, but he

was neglecting.

Q. Neglecting what? A. His work.

Q. What were the things that led you to con-

clude that Mr. Fitzpatrick was neglecting his work %

A. Well, on one occasion—I remember exact

—

he went home and didn't work the shift out. And I

inquired as to why he went home, and I found out.

Q. From whom? A. Fitzpatrick.

Trial Examiner Myers : Whom did you ask ?

The Witness: I asked, I believe, Mr. Robson at

the time. Yes, it was Robson. And I asked why he

had gone home. And he said that he didn't want to

run the small bobbins. And it is customary in a mill

that—in other words, if we were short on yarn we

had to switch bobbins around at some times, before

we got new shipments of yarn in. And we had to

switch yarn around or run up a lot, for instance, in

merge. That one merge will not dye up the same

as the other. Therefore, you must run one merge

out and keep it separate before you [833] start an-

other merge.
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Q. (By Mr. Ashton) : What, if any, other rea-

sons did you have for concluding that Mr. Fitzpat-

rick was neglecting his work?

A. Well, his production started to get less from

what it had been in the beginning. And, naturally,

I wanted to know why; what was going on. And
I believe I had two or three or maybe more discus-

sions about that, about why he was down and not

doing better.

Trial Examiner Myers: You had discussed it

with Mr. Fitzpatrick?

The Witness: Yes.

Q. (By Mr. Ashton) : And what did Mr. Fitz-

patrick say to you on these occasions when you

talked to him?

A. Not very much. He just shrugged his shoul-

ders, and I didn't have much of an answer of any-

thing.

Q. Was there anyother reason or reasons why

you believed that Mr. Fitzpatrick was neglecting

his work?

A. I just believed, on the recommendation that

his brother-in-law gave to me, that he was a good

knitter. And in the beginning he showed an interest

in the job. And then it sort of went out, he started

going backwards. I believe that he could do better

if he had tried.

Q. Now, did you ever have any conversation or

conversations with Mr. Fitzpatrick that you can

recall in detail, when you ever criticized him for

the manner in which he was working? [834]
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A. Well, I criticized him on a number of oc-

casions.

Q. How many times did you criticize him—

I

mean, to his face—that you didn't think he was

doing his work, or something of that sort I

A. Three or four times.

Q. By the way, was he on the night shift on any

of these occasions?

A. Yes; he was mostly on night shift. It was

difficult for me to talk to him unless I stayed up

after 11:00 o'clock.

Q. Can you recall any occasion when you talked

to him on the night shift concerning his work?

A. Yes. One particular night I came down there,

and it was, well, it got pretty bad, and I believe

that was shortly before Christmas. I don't recall

the day. And I came in there that night. The rea-

son I remember that was because Mr. Kramer was

with me, and Carl Driess, and we had dined out

that night, and we came back to the plant. And that

is when I talked to him, when I heard rumor around

the shop that he had said that he wished I would

lay him off so he could draw his unemployment

insurance. I talked to him that night in regard to

his attitude about working.

Q. All right. What was said in that conversation

by you, and what was said by him ?

A. Well, I tried to encourage him.

Q. That doesn't help us, Mr. Mittman. You are

giving your [835] conclusion of what was said. Do
your best now to tell us in substance what you said.



498 National Labor Relations Board

(Testimony of Emil Mittman.)

A. I said to him—I confronted him with the

recommendations that I had received about him

—

that he was a better knitter, and that he had come

to California and was not doing his best; that he

was not only letting us down with the job, but also

letting his brother-in-law down for his recommenda-

tion.

And that is about the conversation that I had

with him. And then I told him then that, "If you

would make up your mind and get out of that rut,

I believe you could be a good knitter."

Trial Examiner Myers: What did he say?

The Witness: Well, he didn't say much at the

beginning. And he finally agreed with me, and said,

"Maybe you got something."

Q. (By Mr. Ashton) : Was there anything said

about his machine in that conversation?

A. Yes.

Q. What was said about it I

A. Well, I told him that the machine was run

down. And he tried to tell me it wasn't his fault.

And I asked him to tell me whose fault it was, and

we wasn't indefinitely putting up with letting that

machine go down; and that if it wasn't his fault, I

would like to know whose fault it was, so I could

straighten it out. And he refused to tell me.

Q. Now, had either Mr. Fitzpatrick or Mr. Lud-

wig ever worked [836] for you before coming to

Trimfit? A. No.

Q. Had Mr. Reynolds ever worked for you be-

fore coming to Trimfit? A. Yes.
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Q. How long did Mr. Reynolds work for you?

A. About 11 years.

Q. Did you consider Mr. Reynolds to be a good

knitter? A. Yes.

Q. Did you at any time prior to the shutdown

conclude in your own mind that you would not put

Mr. Fitzpatrick back to work—I withdraw that

question.

Did you conclude at any time after the shutdown

that you definitely would not call Mr. Fitzpatrick

back to work? A. No.

Q. Did you at some time after the shutdown

have a conversation or conversations with Mr. Fitz-

patrick concerning his going back to work at the

plant? A. Yes.

Q. Can you tell me approximately the first time

you had any conversation with him at all, after the

shutdown, concerning his going back to work,

whether it was by telephone or in person ?

A. In person.

Q. Where was it? When was it about?

A. I believe it was the beginning of the second

week in [837] February, when we were ready to

start up.

Q. All right. And tell us where the conversation

took place. A. In the Trimfit office.

Q. Was there anyone else besides yourself and

Mr. Fitzpatrick there?

A. Mr. Burley was there.

Q. Relate the conversation.

A. Well, Fitzpatrick came in and asked for me
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and wanted to talk to me. When I came in the

office, I said, I believe I said, "Well, you are just

the man I wanted to see," or something to that

effect, and asked him to sit down.

I remember he acted kind of nervous about it.

He said to me, "When do I go to work?"

I said to him, "That depends on you." And I

questioned him about the same things again as I

had questioned him previously, about the same con-

versation.

Q. You will have to tell us what you said on

that occasion.

A. I said to him, I said, "I would put you to

work if you can guarantee me that you are going

to be a better knitter than you have been hereto-

fore.
'

' And he got mad. And he turned around and

said to Burley, he said, "Do you hear that? He
don't want to give me my job back."

And he walked out of the office and left me stand-

ing there, and went into the shop and picked up

his tools and went home. It was a very short con-

versation. [838]

Q. Now, did you ever have any conversation or

conversations with Mr. Fitzpatrick after that occa-

sion? A. Yes.

Q. Concerning his going back to work. When
was this?

A. He called me on the telephone, I believe it

was, and asked me when he was going back to work.

I repeated the same thing, which was
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Trial Examiner Myers : When was the telephone

conversation? How long after the first one?

The Witness : I would say about a week later.

Q. (By Mr. Ashton) : And you said he asked

you when he was going back to work. And what

did you say to him?

A. I told him again, "If you can assure me that

you are through playing around and willing to go

to work," I says, "I will be willing to talk to you

and put you to work."

Q. And what did Mr. Fitzpatrick say to that?

A. That was the end of the conversation. He
didn't answer me.

Trial Examiner Myers: He just hung up?

The Witness: Well, he just said, "You don't

want me," and hung up.

Q. (By Mr. Ashton) : Did you ever talk to him

again after that, either in person or on the tele-

phone ? A. Yes.

Q. When was that?

A. He called me one day on the telephone, and

he said that [839] a Mr.

Q. When was that?

A. I would say that was about maybe three

weeks later, could be.

Q. Three weeks after this last conversation?

A. After the last conversation— it would be

longer. It was quite a while after that he called

me on the telephone again, and he said that a Mr.

Taylor from the Labor Board had told him that

he should talk to me. And I asked him what about.
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Well, he says, " About my job."

And I again told him that, "When you make up

your mind that you want to work I will be glad to

talk to you."

I believe that was in person. He called me and

made an appointment. That was in person, I be-

lieve. But the appointment was made by telephone.

He wanted to make it that day. I had to go into

Los Angeles, and I asked him to come the next day.

Trial Examiner Myers : Where did you see him %

The Witness : In the Trimfit office.

Q. (By Mr. Ashton) : When you said that he

would have to make up his mind if he wanted to

work and that you would be glad to talk to him,

what did he say, if anything, in answer to that?

A. Well, he intimated that I was discriminating

against him on account

Q. What did he say? Not what was intimated.

A. He didn't give me much of any answer what-

ever. [840]

Q. Can you recall his answer at all?

A. The answer was that, "I done my best."

Trial Examiner Myers : Then what did you say ?

The Witness: I said, "It wasn't good enough."

Trial Examiner Myers: What did he say?

The Witness: That ended the conversation. He
got up and walked out.

Q. (By Mr. Ashton) : Now, did you ever have

any other conversation or conversations with him?

A. No.

Q. Now, with reference to Mr. Raymond Mur-
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phy, was it understanding that Mr. Murphy was an

experienced knitter A. Yes.

Q. at the time that he applied? Was there

—I will lead the witness a little, if you don't mind

—

did you understand that he had been away from

the trade for a time % Was that your understanding ?

A. Two years; two and one-half years, to be

exact.

Q. I mean, of course, the trade of knitting.

A. Yes.

Mr. Ashton: May we have a short recess?

Trial Examiner Myers: Yes. We will take a

five-minute recess.

(Short recess.)

Trial Examiner Myers: Gentlemen, are you

ready? [841]

Mr. Ashton: We are ready to proceed, Mr.

Examiner.

Q. (By Mr. Ashton) : Now, about when was it

that Mr. Raymond Murphy started knitting at the

plant, Trimfit? A. I believe in December.

Q. About when in December, if you recall?

A. Around about the 10th.

Q. And had you ever known Mr. Murphy before

he came to work at Trimfit? A. Yes.

Q. Had he ever worked for you in the past?

A. Yes.

Q. Aside—by the way, how long had he worked

for you? A. About 11 years.

Q. Aside from his work and prior to the time
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he came to Trimfit, did you consider him to be a

competent knitter? A. Yes.

Q. After he came to work at Trimfit did he have

any difficulty in the operation of the machine after

he started knitting? A. Yes.

Q. What did that difficulty consist of?

A. Well, he just made frequent mistakes, you

know, which hinder the machine.

Q. To what did you attribute those mistakes?

A. That he had been away from the trade for

a couple of years. And the machine he had previ-

ously operated for me was a 51 and [842] not as

large a machine as the one he operated now.

Q. Now, did you, by reason of the mistakes made

by Mr. Murphy or anything else, ever conclude that

you not take Mr. Murphy back? A. No.

Q. We understood that Mr. Murphy was not

called back to work; is that correct?

A. I was going to call him back.

Q. Just answer the question. We will get to the

reasons for it later. It is true he was not called

back to work? A. Yes.

Q. Tell us why you did not call Mr. Murphy
back to work.

A. Well, I was going to call him back. I talked

to Jim Hubbard and I asked him whether he knew,

as he had previously told me that he had come to

pick up his tools. And I asked him if that was

true. He said, "Yes." He had come in and picked

up his tools, and said that he was working at Red-

lands Hosiery Mill.
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Trial Examiner Myers : You asked Mr. Hubbard

whether Mr. Murphy was going to return to work?

The Witness: He had previously told me that

Mr. Murphy had picked up his tools.

Trial Examiner Myers : Mr. Hubbard had previ-

ously told you that Mr. Murphy had picked up his

tools %

The Witness: Yes. [843]

Trial Examiner Myers: And you went to Mr.

Hubbard and asked if that was right?

The Witness: Yes.

Trial Examiner Myers: When did you ask Mr.

Hubbard whether it was true that Mr. Murphy
picked up his tools ?

The Witness: Some time in February.

Trial Examiner Myers: Do you know what part

of February?

The Witness: I believe it was the latter half.

Q. (By Mr. Ashton) : In that conversation, did

you say that Mr. Hubbard said something about his

working ? A. Yes.

Q. Did Mr. Hubbard tell you where he was work-

ing, or what did he say?

A. No. He didn't tell me where he was working.

Q. Did Mr. Hubbard say he understood he was

working ?

A. He understood he was working, and it wasn't

knitting. That is what he said to me. That is what

Hubbard said to me. He was back in the sporting

shop. I checked up and found he was working at

Redlands.
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Q. Did you check up immediately?

A. Yes.

Trial Examiner Myers : At Redlands Hosiery 1

The Witness: Yes.

Q. (By Mr. Ashton) : How did you check up?

A. I talked to some of the boys, you know, who

he used to [844] ride with. And they told me.

Q. You mean that were working then at the

plant? A. Yes.

Q. What was the name of the plant?

A. Redlands Hosiery Mill, Redlands, California.

Q. And after hearing that, what did you decide ?

A. Well, I decided he wasn't interested, because

lie never come to see me. I took it for granted he

wasn't interested.

Q. You mean not interested in coming back to

work? A. That is right.

Q. You say you took it from the fact that he

never came back to see that he wasn't interested.

Did the other knitters from time to time come back

to see you ? A. Yes, all of them.

Q. If Mr. Murphy—I will withdraw that.

If you had not heard that Mr. Murphy was work-

ing elsewhere, and if you had believed he wanted his

job back at Trimfit, would you have re-employed

him? [845]
* * *

Q. (By Mr. Ashton) : Now, Mr. Mittman, I

call your attention to Mrs. Ludwig. Did you ever
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employ Mrs. Ludwig at your plant, the California

Hosiery Company? A. Yes.

Q. When was that?

A. I believe in July of 1950. I am not right sure

about the date, but somewheres in there.

Q. How long did she work for you?

A. About a week and one-half.

Q. At the end of that period of time, what oc-

curred ?

A. Well, she was supposed to work for two

weeks while one of our girls was on vacation. We
let her go before the two weeks were up.

Q. Now, did you employ Mrs. Ludwig at Trim-

fit? A. No. [860]

Q. Do you know who did ? A. Mr. Robson.

Q. Now, did you at any time at Trimfit Com-

pany procure for the menders what are known as

mending boards? A. Yes.

Q. Or did the company procure them?

A. Yes.

Q. About when were those obtained?

A. I believe in December of 1950.

Q. And did you at or about that time send any-

body from your plant over to Trimfit connected with

mending ? A. Yes.

Q. Was that one of your menders?

A. Yes.

Q. And what was the purpose of that?

A. To instruct them the way I would like to

have them mend.
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Q. When you say " instruct them," what do you

mean?

A. Mrs. Ludwig and, I believe, there was one

or two learners there.

Q. How long was your mender there at Trimfit

instructing, if you recall?

A. I believe about two days.

Q. When was that ? Was it after the boards were

procured ? A. Yes.

Q. And what was the result of that insofar as

the instructions [861] were concerned at Trimfit?

A. Well, when I came through there later I

found they weren't using them.

Q. Weren't using the mending boards?

A. Weren't using the mending boards.

Q. Did you investigate to find out why?

A. Yes.

Q. And what did you find out, what did you do?

A. I asked Mr. Burley why they weren't using

them and he told me the girls didn't want to use

them.

Trial Examiner Myers: When was this?

The Witness : Late in December.

Q. (By Mr. Ashton) : Then did you make a

further investigation and find out why they were

not using them? A. Yes.

Q. What did you find out?

A. As close as I could find out, Mr. Ludwig

Mr. O'Brien: I don't believe that is responsive.

Q. (By Mr. Ashton) : Let's find out whom you

found out from and what you found out.
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A. Well, Mr. Burley told me that Mrs. Ludwig

told him that that was the wrong way of mending.

Q. Did you check with your instructor to find

out anything concerning that experiment or what-

ever it was ?

A. Yes, I later asked the instructor what had

happened. [862] She said, "Well, Mrs. Ludwig

seemed to be against using the board."

Trial Examiner Myers: Who is this person that

you sent out there?

The Witness: Mrs. Marjorie Booth.

Q. (By Mr. Ashton) : What was your opinion

about the use of the board as far as speed in mend-

ing is concerned?

A. Well, a girl can do more than twice the

amount of work.

Q. Using the board? A. Yes.

Q. Now, during the time that Mrs. Ludwig

worked for you at the California Hosiery Company,

were you satisfied or dissatisfied with her work?

A. I was dissatisfied.

Q. After discovering that the boards were not

being used at Trimfit, did you make any effort to

have them used, either directly or indirectly?

A. Yes.

Q. What did you do?

A. Well, I asked the girls to use them and they

used them, but they sort of worked against it that

they didn't want to use it.

Q. Now, after the shutdown did you conclude at
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any time that you would not re-employ Mrs. Lud-

wig? A. Yes. [863]

Q. Why?
A. Due to her insubordination and her work

wasn't satisfactory.

Q. In what way was her work not satisfactory?

A. Well, she claims to be an invisible mender and

I have seen a lot of them, but she does not know

how to do it. Her work is poor.

Q. At the time of the shutdown what was the

condition at the Trimfit mill insofar as the amount

of menders that were on hand to be done?

A. I don't know the amount of dozens that we

had, but there was quite a backlog.

Trial Examiner Myers: Is there any record of

the number of pairs of stockings to be mended at the

time of the shutdown ?

# * *

The Witness: Only at inventory time, January

1st.

Trial Examiner Myers: When was the next in-

ventory time?

The Witness : January 1st was when the inven-

tory was taken.

Trial Examiner Myers: Did you take one

later on?

The Witness: Yes.

Trial Examiner Myers : When ?

The Witness : In June. [864]

Q. (By Mr. Ashton) : Was there anything or
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any other thing or reason that decided you not to

re-employ Mrs. Ludwig? A. No. [865]

Mr. Ashton: Yesterday the Trial Examiner

asked if we were ready to stipulate concerning the

employees who were employees of Trimfit on April

16, 1951. In that connection, with reference to Re-

spondent's Exhibit No. 12, the respondent [886]

offers to stipulate that all of the employees shown

on Respondent's Exhibit No. 12, who were on the

April 21st payroll, excepting Florine Ward, were

also employees of the respondent on April 16, 1951

;

it appearing from the records that Florine Ward
was not employed until April 19, 1951.

Trial Examiner Myers: Do you so stipulate?

Mr. O'Brien: General Counsel so stipulates.

Trial Examiner Myers: Mr. Goldenberg?

Mr. Goldenberg: So stipulate.

Trial Examiner Myers: And you, Mr. Ashton?

Mr. Ashton: So stipulate.

Q. (By Mr. Ashton) : Now, Mr. Mittman, did

you at any time at or before the time of the shut-

down of the plant on January 22, 1951, know any-

thing at all about any organization of the employees

or attempted organization of the employees of Trim-

fit by any labor organization ? A. No.

Q. By "any labor organization," I mean labor

union. You understood that ? A. Yes.

Q. Was your decision and, insofar as you know,

the decision of Mr. Driesser and Mr. Robert Kramer
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to shut down the plant, was that decision or deci-

sions in any way connected with any organization

or attempted organization of the employees at Trim-

fit by any labor union? [887] A. No.

Q. Now, when was the first time that you dis-

covered or heard that there was any organization

or attempted organization of the Trimfit employees

or any of them by any labor union?

A. The day of the shutdown, that evening.

Q. At about what time that evening?

A. I would say around 9 :00 o 'clock.

Q. How did you learn of the union activity or

organization on that day at that time?

A. I called Mr. Hubbard and asked him to come

to work to help on the change-over, and he told me.

Q. What did Mr. Hubbard tell you?

A. He asked me, he says, "Is this a shutdown,

a lockout?"

And I asked him what he meant by it and he

said, "You know there was a union meeting Sun-

day and I received a card. I was just wondering

whether it was a lockout." That is the first time I

heard of it. [888]
# # #

Q. By the way, did Mr. Hubbard's wife also

work at the plant? A. Yes.

Q. What was her job? A. Seamer.

Q. And do you recall when this conversation

with Mr. Hubbard took place, about? [891]

A. Several days after that.

Q. After he went back to work with Driess?
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A. Yes.

Q. And where did that conversation take place?

A. In the mill.

Q. What was said in that conversation?

Mr. O'Brien: Would you inquire if anyone else

was present in the conversation?

Q. (By Mr. Ashton) : Was anyone else pres-

ent 1 A. No.

Q. What was said in the conversation?

A. He said that, "Some of the boys are claiming

they were locked out." He also told me that he

had heard through his wife that most of the girls

were signed up, and that was about the conversa-

tion.

Q. Most of the girls were signed up with what?

A. With the union. [892]

* * *

Q. (By Mr. Ashton) : Now, Mr. Mittman, at

the time the plant was ready to reopen, on or about

February 16th or 17th, 1951, did you send out the

letters that we have just been discussing which are

General Counsel's Exhibits 10, 11 and 12?

A. Yes.

Q. You sent all of them? A. Yes.

Q. Were they typed at your plant?

A. At Trimfit.

Q. Did you draft the letter or did you receive

the draft from someone?

A. I received the draft.

Q. From whom? A. From Mr. Gitelson.
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Q. That is Mr. Alfred Gitelson of the firm of

Knight, Gritelson, Ashton & Hagenbaugh? [899]

A. Yes.

Q. Who was it that decided what employees

would be re-employed and what employees would

not be re-employed? A. I decided it.

Q. At the time these letters were sent out, had

you concluded not to re-employ any of the former

employees of Trimfit? A. Yes.

Q. Who had you concluded not to re-employ?

A. Mr. and Mrs. Ludwig.

Q. Anyone else? A. No.

Q. Now, after the letters had gone out, I take

it that a number of the people came in and filed

applications, is that correct 1 A. Yes.

Q. As I understand it, the mill opened in pro-

gressive stages, is that correct? A. Yes.

Q. When the first machine was ready to go you

started with that one, and as the other machines

were ready you put more knitters on those, is that

correct ? A. Yes.

Q. And you re-employed knitters as the ma-

chines were completed, is that correct?

A. Yes. [900]

Q. Was that also true with reference to the

seamers and the inspectors? A. Yes.

Q. In the seaming department, the department

other than the knitting department, was there any

others than seamers and inspectors after the plant

reopened and the loopless toe was going?

A. Seamers, inspectors and menders.
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Q. Menders, that is right. Were the seamers,

inspectors and menders also progressively employed

as the knitting machines went into operation?

A. Yes.

Q. Then how did you call these various people

back to work? By that I mean, did you do it by

telephone or just how?

A. Those who had telephones we called by phone

and we left them know through others that had al-

ready worked; various ways.

Q. For the purpose of brevity, I am going to

call the room where the knitters are the knitting

room, where you have the knitting machines. And
to keep from going through all the people in the

other room—do you have a name for the other

room?

A. The knitting room and the seaming room.

Q. When I say the seaming department, I am
including everybody in the seaming room, whether

they are seamers, inspectors [901] or menders. Do
you understand that, unless I indicate otherwise?

A. Yes.

Q. As the plant reopened and after the various

applications were filed—by the way, did any of the

people fail to file applications that you formerly

had employed? A. I don't recall.

Q. As the plant reopened, did you from time to

time in the various ways you have indicated, call

upon various of the employees to return to work?

A. Yes.

Q. As I understand it, after the plant reopened
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you had no further use for loopers? A. No.

Q. And you had no looping machines after the

plant reopened? You sent them back or disposed of

them? A. That is right.

Q. In the seaming room and after the plant re-

opened, with the exception of the loopers and Mrs.

Ludwig, did you recall and offer employment to all

other seamers, menders and inspectors'?

A. Yes.

Q. And it appears from the list, Respondent's

Exhibit No. 12, that not all of the seamers, menders

and inspectors, other than Mrs. Ludwig, returned

to work. In other words, they all [902] didn't come

back. What is the explanation for that?

A. Well, they came in in between times and

picked up their belongings and told us they weren't

coming back; they had other jobs. Most of them

were learners and weren't making much money.

They were getting 75 cents an hour as [903] learn-

ers.

* * *

Q. (By Mr. Ashton) : Mr. Mittman, did you

ever offer to re-employ Mr. Fitzpatrick on any con-

ditions % A. Yes.

Q. When?
A. The first time I talked to him after the shut-

down.

Q. What did you say to him on that occasion

concerning that matter?

A. I told him if he would change his attitude
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about working and get on the job, that I have a job

for him.

Q. Now, Mr. Mittman, you have told us that for

a period of [906] time—I withdraw that.

During the time of the shutdown did any of the

knitters, who had prior to the shutdown been em-

ployed by Trimfit, pick up their tools and take

them away from the plant ?

A. Pat Murphy and Fitzpatrick.

Q. Were they the only two?

A. They were the only two, and then Ludwig,

when I told him I wasn't going to re-employ him,

he picked up his tools. [907]

* * *

Q. Do you recall having a conversation with Mr.

Ludwig after the shutdown in which you told him

that he was not coming back to work? [912]

A. Yes.

Q. And do you remember about when this was?

A. I don't know the exact date, but I believe it

was about around February the 10th. One morning

when I arrived at Trimfit he was out at the mill and

he asked me whether he could talk to me. I said,

1 'Sure."

He asked me if he was coming back to work, and

I told him he wasn't.

Q. Did you tell him why %

A. I told him his work was not satisfactory and

his machine was in bad shape; that he had more

excessive bad work than is permissible and that we
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could not use him; that we would not re-employ

him.

He says to me, "How about my wife?"

And I told him that we weren't satisfied with his

wife's work and that, furthermore, I told him that

as long as he isn't working we are not going to

employ his wife. It has been my practice that if the

husband and wife are working for us, if one is let

go we let the other one go.

Q. With reference to the work of a knitter, is

it possible for a knitter to get satisfactory produc-

tion, as far as quantity is concerned, of the work

that he turns out and have unsatisfactory quality?

A. Yes.

Q. Mr. Mittman, is a 60-gauge machine any

more difficult [913] for a knitter to operate than

a 51? A. Very definitely.

Q. In what respect ?

A. Well, it requires a man to be more alert at

all times than it does in a coarser machine.

Q. Do you mean that a 60-gauge machine does

that?

A. He is required to pay more attention on a

60-gauge than he is on a 51-gauge.

Q. Now, Mr. Mittman, with reference to Mrs.

Ruth Ludwig, did you ever personally instruct her

in the method that }^ou wanted her to use in mend-

ing stockings on a mending board? A. No.

Q. You did that through this employee you

brought from California ; is that correct ?

A. Yes. [914]
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# * *

Q. Now, at any time before you put Mr. Landers

back to work, did you have any conversation with

him concerning the union or in which the union was

mentioned ? A. Yes.

Q. About when was that?

A. I believe in the first conversation.

Q. In the first conversation you had with him?

A. Yes.

Q. After the shutdown? A. Yes.

Q. It was before the last conversation. There

were several conversations and you eventually put

him back to work? A. Yes.

Q. And this was, you believe, the first one?

A. The first one.

Q. About when did that take place?

A. I believe it was around about February 7th.

Between [917] February 7th and the 10th some-

wheres in there. I can't remember the exact date,

but it was all very close together, because as we

started getting ready for re-employment, it was all

about right then.

Q. Where did the conversation take place?

A. I believe it was in California Hosiery Mill

office. He came in to see me there.

Q. Was anyone else besides Mr. Landers and

yourself there? A. No.

Q. State what was said.

A. He asked me, he said he was wondering if

it would have anything to do with him going back
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to work because he was active in the union. I told

him no.

Then he also told me, he says, " Since it doesn't

make no difference," he said, "I had a list of the

employees"—I will put it in his own words. He
said, "The boys asked me to make a list as we

didn't have no union cards, and I made up that

list."

And he said, "I don't know whether you know

that or not, but the boys are trying to accuse you

that you locked them out on account of the union.

I have been telling them it is not true."

He asked me whether it had any bearing on it,

and I said that it did not.

Q. By the way, have you ever at any time, either

before or [918] after the shutdown, seen any list

of names of employees, any sort of a document of

any kind concerning the union? A. No.

Q. And aside from this information that was

given to you by Mr. Landers, did anyone else ever

tell you anything about any such list?

A. No, only Landers.

Q. Did Mr. Landers tell you specifically whose

names were on the list ? A. No, he did not.

Q. Did you ask him to?

A. No, I didn't. I wasn't interested.

Q. Did you say anything about the document

being in his handwriting, in Landers' handwriting?

A. No. He volunteered the information that he

wrote it, but I never saw it. [919]
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Q. Now, with reference to Ray Murphy, did you

ever see Mr. Murphy personally at any time after

the shutdown? A. No. [922]

* * *

Q. (By Mr. Ashton) : Again, with reference to

Mr. Ray Murphy, Mr. Mittman, did you receive any

message or messages at any time after the shutdown

to the effect that he was looking for you or was

trying to locate you ? A. No. [923]

# * *

Q. Did you have a conversation with Mr. Fitz-

patrick in which you said anything to him to the

effect that, "You are not going to put words in my
mouth'"? A. Yes.

Q. About when was that ?

A. That was the day when he picked up his

tools. It was early in February.

Q. Where did the conversation take place?

A. In the Trimfit office.

Q. Was anyone else present?

A. I believe Mr. Burley and my daughter.

Q. Tell us what that conversation was, insofar

as it pertained to putting words in someone's mouth.

A. Well, I offered him a job. I think that was

the time I offered him a job. I told him if he would

straighten out and [925] so forth, and he said,

"You just don't want to put me to work." He said

it was the union, and I told him that had nothing

to do with it, and I said, "You know it." He in-

sisted on it
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Q. He insisted on what?

A. Insisted it was union activity, and I told

him not to put words in my mouth, because it has

not got anything to do with it.

Q. Did you, on that day or any other occasion,

say to Mr. Fitzpatrick in words or substance—and

if any part of this is true, so indicate—that "You
don't want to work. You never did want to work.

Any man who walks out and leaves his machine at

night, I have no time for him, there is too much

money tied up here"? Did you say any of those

things to Mr. Fitzpatrick? A. Yes.

Q. Did you say all of them? A. Yes.

Q. I take it you knew that he had left his ma-

chine at night? A. Yes.

Q. Now, did you give any instructions to the

knitters prior to the shutdown—and when I say

knitters, I mean all of the knitters—with reference

to cleaning their machines, keeping them cleaned

and oiled? A. Yes.

Q. What were those instructions?

A. The instructions were that they must clean

each week. We [926] shut down for one hour.

Q. You shut down for one hour?

A. Per week, and that was for cleaning their

machines, and that I expected them to keep the

machines up and to keep them clean and whatever

belongs to it.

Q. Did you give any instructions with reference

to cleaning the machines during the week, other

than the one hour? A. Yes.
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Q. What instructions did you give?

A. To keep the cut ends off the machine.

Q. Will you explain that a little more thoroughly

as to what the cut ends are and what happens to

them?

A. After each set of stockings is taken off, a

set consists of whatever section the machine is. In

this particular instance it is 32 sections. When each

stocking is started there is usually a long end of

Nylon

Q. Eight or ten inches long?

A. Something like that.

Q. Of Nylon thread?

A. Of Nylon thread. That is cut at various

places when they start using different carriers to

make the stocking, and if these ends are not cleaned

off, that drops in the machine, and with the auto-

matic it causes smash-ups. They have to be cleaned

up every set. [927]
* * *

Q. (By Mr. Ashton) : By the way, were the

machines divided? I believe you testified something

about this, but I want to be certain of it. Did each

of the three knitters who were on a machine have

a particular portion of the machine to clean?

A. Yes.

Q. Roughly, in thirds, is that the way the ma-

chine was divided?

A. Well, it was divided as follows: No. 1 to 11,

inclusive ; No. 12 to 21, inclusive, and from 22 to 32,

inclusive.
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The fellow in the center had to clean the center

rack and he had two sections less—no, one section

less.

Q. The man in the middle had a little something

else? A. The center rack.

Q. That more or less equalized the cleaning op-

erations ? A. Yes.

Trial Examiner Myers: Who is No. 1? Would
that be the man on the first shift?

The Witness: No, they choose themselves, and

when a new [929] man comes on the machine he

takes the end where the man goes off.

Trial Examiner Myers: Do you mean that Mr.

Ludwig had a certain number of sections to take

care of, Fitzpatrick had a certain number, and the

other man ?

The Witness: Yes.

Q. (By Mr. Ashton) : Do you recall what men
had what sections on the No. 1 machine?

A. Yes.

Q. What men had what sections?

A. Mr. Ludwig had from 1 to 11, including 11;

Reynolds had from 12 to 21, including 21, and Fitz-

patrick had from 22 to 32.

Q. Did you ever receive any information to the

effect that Mr. Fitzpatrick was reading and
>

writing

letters on the job? A. Yes.

* * *

Q. Now, I call your attention to Mr. Howard
Robson. Did you employ Mr. Robson?
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A. Yes. [930]

Q. Did he ever work for you in any capacity

before ? A. Yes.

Q. Where?

A. California Hosiery Company.

Q. How long?

A. I would say about eight months.

Q. Did he work for you as a knitter or in some

other capacity? A. As a knitter.

Q. Did you consider him to be a good knitter ?

A. Yes.

Q. Did you employ him at Trimfit?

A. Yes.

Q. And you employed him in what capacity?

A. To eventually become the manager in the

plant.

Q. He was employed at the plant for a period of

time to do the fixing?

A. Yes, for a short time.

Q. About how long ?

A. From about the middle of September to about

—a period of five weeks, I would say.

Q. During that time was Mr. Driess at Trimfit ?

A. Yes.

Q. Was he there in the plant? A. Yes.

Q. During the five weeks? [931] A. No.

Q. After Mr. Carl Driess came back, did you

make any change insofar as Mr. Robson was con-

cerned ? A. Yes.

Q. What was that change?

A. Well, we had quite a bit of trouble and Carl
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Driess informed me that the machines had been

worked on and the wrong thing had been done to

them; that if I wanted him to straighten it out, I

have to relieve Robson of them duties.

Q. Of straightening out the machines'?

A. Yes.

Q. Did you do this 1 A. Yes.

Q. After that time what was Mr. Robson 's

duties'?

A. Well, I kept him busy in the looping and

seaming room.

Q. And kept him out of the knitting room?

A. Yes.

Trial Examiner Myers: And then Mr. Driess

became the fixer?

The Witness: Yes.

Q. (By Mr. Ashton) : And was Mr. Driess act-

ing as fixer, installer and finisher all at the same

time? A. Yes. We were looking for a man.

Q. Did that job of Driess' as fixer, erector and

finisher continue up until the shutdown or did it

stop some time prior [932] to that?

A. It continued to the shutdown.

Q. When did you get Burley?

A. In December.

Q. He was hired, was he not, to ultimately be-

come the manager? A. Yes. [933]

# * *

Q. Now, after you reopened the plant, did you

hire some new knitters from other parts of the

country? A. Yes.
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Q. Approximately how many?
A. I believe four or five.

Q. They were brought from other parts of the

country ? A. Yes.

Q. Where, specifically, if you recall ?

A. Texas, North Carolina and Virginia. Also

Philadelphia, Pennsylvania.

Q. Were these knitters brought here to Cali-

fornia ? A. Yes.

Q. At the expense of Trimfit?

A. Yes. [940]

Q. Did any of them fail to work out on the job?

A. Yes.

Q. How many? A. Three.

Q. Did they have to be returned ? A. Yes.

Q. Back to their respective homes from whence

you brought them? A. Yes.

Q. At the expense of the company?

A. Yes.

Q. Was that due to the fact they were unable

to qualify as knitters at Trimfit? A. Yes.

Q. Did that have anything to do with the 60-

gauge machines being used there? A. Yes.

Q. With reference to your conversation that you

told us about, about 9:00 o'clock on the night of

January 22nd, was that the first time you had any

knowledge of any attempt to organize or any organi-

zation of employees at the Trimfit mill by any labor

organization? A. Yes. [941]
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Cross-Examination

(Continued)

By Mr. O'Brien:
* * *

Q. Your first job as a fixer, I think you said,

was in 1924. Was that in Wisconsin?

A. Yes. [946]

Q. And because of your toolmaking experience,

you required very little training on that. Is that

right ? A. Yes.

Q. At one time were you a member of the Ameri-

can Federation of Hosiery Workers'? A. No.

Q. Of some AFL union? A. No.

Q
A
Q
A
Q
A
Q

You have never been a member of any union ?

No.

When did you come to California?

In 1936, middle of the year.

And your first job was at Mission Hosiery?

In California, yes.

And your first job there was as fixer, is that

right? A. Yes. [947]

* * *

Q. And the center was Mr. Reynold's responsi-

bility? A. Yes.

Q. And Mr. Reynolds had been working in the

mill all during the shutdown, hadn't he?

A. I believe so.

Q. And you don't know whether he cleaned that

section after [985] the shutdown or not?

A. He couldn't have.
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Q. Why not?

A. Well, lie was assigned to other work.

Q. You weren't there all the time?

A. Well, he had Carl Driess working with him.

And if you are with him, you stay on the job.

Q. You don't know whether he came in later or

earlier and cleaned up his section?

A. No, he didn't. To give it to you clear, if you

want me to, I can tell you. I raised several times

cane prior to them, about them not having their

ends clean before the shutdown.

Q. That is all of them?

A. That is right.

Q. That is all of the knitters ?

A. No, them two. I told all the knitters to clean,

but the machines were very, very clean. I couldn't

say anything about the others about not cleaning.

Q. Would you say that the ends caused any in-

terference with the operation of the machine in any

way?

A. The loose ends, hanging on the machine?

Q. Yes. A. Yes, definitely.

Q. Did you hear Mr. Driess' testimony about

those loose ends? [986] A. Yes.

Q. He testified that they didn't cause any dam-

age.

A. I don't know what he said that didn't cause

any damage. But these ends, when they get in there,

they definitely do damage, because they have done

so. No matter whether Trimfit or anywhere else,

if you got ends there and they get caught in the
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automatic, it will hesitate. It will cause damage.

Q. If Mr. Driess did so testify, you would think

he was mistaken 1

?

A. Well, I don't know whether he testified. I

don't remember that he said it wouldn't cause any.

I don't remember that. I thought he did. That was

my impression that I got.

Q. And you think that Mr. Reynolds kept those

ends cleaned up all the time ?

Mr. Ashton: Those ends'?

Q. (By Mr. O'Brien) : The loose ends—the

ends that had been cut off.

A. During the day—I came in one time, you

know, and there was—I came by and I asked him,

you know, why those ends were on there. And he

says, "I am keeping my end up." That is all he

said.

Q. That was Mr. Reynolds? A. Yes.

Q. I think that you said the machine was shut

down one hour [987] a week for cleaning, is that

right? A. Yes, that is right.

Q. One hour a week on each shift?

A. One hour. They worked together, the two

shifts. In other words, there is two men on a shut-

down. They are cleaning their machine. And the

third man at night, he cleans as he desires.

Q. This weekly cleaning hour is done on a Fri-

day by the men on the first and second shift, is that

right? A. That is right, together.

Q. So Mr. Reynolds and Mr. Ludwig should

have cleaned the machine together on Friday?
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A. Yes.

Q. And that means a complete cleaning, doesn't

it? A. Just their respective parts

Trial Examiner Myers: Their sections'?

The Witness: Sections.

Q. (By Mr. O'Brien): They are not paid for

that time, are they?

A. No. That is a common thing in the industry.

That is included in the rate. In other words, you

are working piecework, and that is understood that

the knitters give an hour cleaning to his job. And
that is considered in the payment of rates he re-

ceives.

Q. At the overlap of the shift, these two men
work together, [988] and they clean two-thirds of

the machine? A. Yes.

Q. And that is all? A. That is all.

Q. The man on the night shift can do it any

time he wants to?

A. Any time he wants to. In other words, he is

supposed to clean it on the week end. He is sup-

posed to clean, but it is left up to them, because

they are alone. They do the cleaning.

Q. And as far as Mr. Fitzpatrick is concerned,

you don't know whether he was planning on doing

the cleaning of the machine the next day or not?

A. That is right. [989]

* * *

Q. Do you recall the names of any knitters that

had big smashups? A. Yes.
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Q. Who were they?

A. Well, Ludwig had them most frequently of

any knitter. [990] I would say it was 10 to 12, I

would say.

Q. You are saying that Mr. Ludwig had 10 big

smashups I

A. I would say 10 to 12, if you want to figure a

ratio.

Q. How many did he have ?

A. I don't recall that.

Trial Examiner Myers: How many were there

altogether up to the time of the shutdown?

The Witness: I believe maybe 10 or 12 of them

I would say.

Trial Examiner Myers : You mean about 10 or 12 ?

The Witness: Yes.

Q. (By Mr. O'Brien) : A big smashup would be

one involving how many needles?

A. Well, a big smashup involves anything over

—involves 500 needles is considered a pretty good

smash.

Trial Examiner Myers: What do you call a big

smashup ?

The Witness: Anything above 500 needles and

other damage is considered a pretty good sized

smash.

Q. (By Mr. O'Brien) : I am asking if you had

10 or 12 smashups, each one involving 500 needles

or more? A. Did we have?

Q. Yes. A. Oh, yes.
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Trial Examiner Myers: Up to the time of the

shutdown %

The Witness: Yes. [991]

Q. (By Mr. O'Brien): Now, my question is

how many of those were on Mr. Ludwig's shift?

A. Well, that I can recall, I know there was

about three that I recall, but there was more.

Q. Three on Mr. Ludwig's shift. All right. Who
else?

A. Well, there was Pat Murphy had a couple

of them that I know.

Q. Mr. Murphy, two.

A. I don't know all the smashups. They just told

me something was wrong.

Trial Examiner Myers: We are just talking

about the big smashups. That is what you call a big

smashup.

The Witness : How many %

Trial Examiner Myers: Is that what you are

referring to, Mr. O'Brien'?

Mr. O'Brien: Yes. I am only asking about the

big smashups as denned by Mr. Mittman.

The Witness: Well, I believe that Fitzpatrick

had several of them and

Q. (By Mr. O'Brien): Fitzpatrick had sev-

eral, yes.

A. And there was some of them that also wasn't

the knitter's fault. I am speaking of the one that

was the knitter's fault. There is also smashes that

we know is not the knitter's fault.

Q. I am sorry. That wasn't my question. My
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question was how many big smashes you had, and

on whose shift they occurred, [992] not what the

cause was. We can get into that later.

A. Well, I do not recall exactly any more. If

I had marked it down, I would know. But I know

it was quite frequent with Ludwig, and it was twice,

I know, it was Murphy. And also several times it

was Fitzpatrick. And I think the other boys had

probably one or so.

Q. The other boys—you mean whom?
A. Well, the other knitters.

Q. You think that every knitter had at least one

big smashup? A. No, they did not.

Q. You have only named three. Who else?

A. I named more than three.

Q. Fitzpatrick, Ludwig, and Murphy.

A. I don't recall, but we had—you see you asked

me about needles—

—

Trial Examiner Myers: Well, here is a payroll

of January 27th. Perhaps that will help you re-

fresh your recollection as to who had big smashups

before the shutdown.

The Witness : Well, I still say that the same men
that I mentioned before.

Q. (By Mr. O'Brien): Fitzpatrick, Ludwig,

and Murphy?

A. Yes. They had—they was mainly

Q. Well, was there any other knitter that had

a big smashup? A. No.

Q. So you said that Murphy had two, Ludwig
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had three, [993] Fitzpatrick had several. By that,

you mean three ?

A. It could be three. I don't remember no more,

because we had so many of them there that

Q. You said there was a total of 10 or 12. What
I want to know is who had the other three or four

smashups ?

A. It could have been the same boys.

Q. I realize that perfectly. Do you recall any

one else having a smashup besides these three?

A. No.

Q. And are you sure that no other knitter had

a smashup? A. Not to my knowledge.

Q. Did you see any of these smashups?

A. The time when I saw it was when it wasn't

needles as much as it was sinkers. That is when it

is serious. You got a sinker smash. That is when I

came in. When it was just needles, I didn't go and

look. [994]
* * *

Q. Did you ever speak to Mr. Fitzpatrick about

his smashups? A. I believe so, yes.

Q. When?
A. I don't remember exactly, but I believe I

spoke to him— [997] could be in December.

Q. Do you think that is the first time you spoke

to him about any smashup?

A. I am not sure as to that, but I spoke to him

several times.

Q. Can you recall the circumstances the first
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time you spoke to him ? Where were you, and where

was he?

A. Yes. I asked him, but I don't remember the

date. I asked him what the reason was, you know.

And naturally they tried to blame it on the air con-

ditioning and so forth, and, you know, which was

not the case.

Q. You think this was some time in December?

A. And before and after. [998]

* * *

Q. Do you recall any time when you spoke to

Mr. Murphy about any smashup?

A. I never talked to Mr. Murphy about a

smashup.

Q. Do you recall any time when you spoke to

Mr. Ludwig about a smashup? A. Yes.

Q. The first time was when?

A. I believe it was in October.

Q. Who was present?

A. Robson and Mr. Driess.

Q. What was the conversation?

A. Well, I was going to fire him.

Q. What did you say, and what did Mr. Ludwig

say?

A. He didn't say anything. I just gave him holy

hell.

Q. Tell us what you said to him.

A. Well, I was going to discharge him

Trial Examiner Myers: What did you tell him?

'The Witness: I told him that I was going to
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discharge him. That I didn't think he could run that

machine.

Q. (By Mr. O'Brien) : That is when he first

started to [1000] operate the machine?

A. That was the second time, that particular

time.

Q. All right. You told Mr. Ludwig you were

going to discharge him. What else did you say?

A. That is all.

Trial Examiner Myers: Was anything else said

in the conversation by you or by anybody else ?

The Witness: Yes. I told him that I don't be-

lieve that he could handle a 60-gauge machine. That

it was too much for him. He was wasting our time

and his time. And at that time Carl Driess stepped

in and interceded for him. He said, "The boy is

nervous. Give him another chance."

And I left it go at that.

Q. "(By Mr. O'Brien) : Is there any other time

when you spoke to Mr. Ludwig about a smashup?

A. No, I don't think so.

Q. And this time in October was the only time?

Trial Examiner Myers: The second time.

The Witness : That was the second time.

Q. (By Mr. O'Brien) : The first time was when?

A. The first time was after he was on the ma-

chine about a week.

Q. Who was present?

A. The same people—Mr. Robson and Mr.

Driess.

Q. And what did you say? [1001]
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A. I asked him—I said he should be more care-

ful and take it easy and not rush the machine. That

the machine was going to run him, and all he has

to do is follow it, and he would overcome his diffi-

culty. I talked to him. [1002]

* * *

Trial Examiner Myers: Was Murphy there in

November, December, and January?

The Witness: No. He wasn't knitting in Novem-

ber. He started to knit in December.

Trial Examiner Myers : And before Mr. Murphy

went on knitting, who worked that machine?

The Witness: Nobody. That machine wasn't

ready.
# * *

Q. (By Mr. O'Brien) : We got down to where

you and the forelady are inspecting the stockings.

That inspection was of finished stockings, was it?

A. Yes.

Q. Where was that?

A. At California Hosiery.

Q. And when? A. Pardon?

Q. And when ? A. In January.

Q. Was it before the shutdown? A. Yes.

Q. About how long before the shutdown?

A. I would say several days before, maybe a

week.

Q. How many stockings did you and the fore-

lady inspect? [1007]

A. Well, we usually had dye lots of around 300
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dozen, and we took the part of one size of that dye

lot.

Q. About how many did you take %

A. Well, we usually take the largest number of

runs in 9%, which out of the 300 dozen would prob-

ably be 75 dozen, 60 dozen or 70 dozen. It all de-

pends.

Q. You took from 60 to 75 dozen. Is that both

you and the forelady, or just you yourself?

A. Both.

Q. Did you each inspect—did both of you in-

spect one stocking, or did each of you take a differ-

ent stocking and inspect it?

A. After they are designated by the finisher, the

examiner, or pairer, which is called the same, then

the amount of seconds we would know. And we

know they came out of so many dozen. And we

had the amount of dozens there which is what the

percentage is. And then we checked only the ma-

chine marks where they come from.

Q. I see. You had a constant check, didn't you,

on the number of seconds from the time you began

packing ? A. Yes.

Q. I am still trying to find out what this 40 per

cent is. 40 per cent of what %

A. 40 per cent of 100 stockings.

Q. Do I understand now that all that you and

your forelady [1008] looked at were the seconds

which already had been put to one side by the in-

spectors ? A. No.

Q. You didn't look at anything else?
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A. No, because the good ones were already taken.

The operator gets a slip of paper. She writes how

many dozen she received. And then when she is

through with the amount of the dozens she receives,

she puts down so many as so many irregulars and

so many seconds and so many menders. If the ir-

regulars is large, we see that.

Q. You looked at from 60 to 75 dozen stockings,

all of them seconds and irregulars, is that right?

A. Yes. No—not all of the 40 per cent out of

that lot.

Trial Examiner Myers: Well, let's see. What did

you look at?

The Witness: In other words, the operator re-

ceives

Trial Examiner Myers: Wait a minute. What
did you and the forelady look at?

The Witness: The defective stockings.

Trial Examiner Myers: About how many were

there ?

The Witness : About 40 per cent.

Trial Examiner Myers: In number, how many
stockings did you look at?

The Witness: That I don't remember what lot.

I looked at—it would be a lot of 75 dozen [1009]

9i/
2 's.

Trial Examiner Myers: Do you remember how
many stockings you examined?

The Witness : No.

Trial Examiner Myers: Have you any idea of

how many you examined?
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The Witness: No. If I say a number, I might

be wrong.

Trial Examiner Myers: Well, all right. Go
ahead.

Q. (By Mr. O'Brien): Well, on the seconds

and irregulars that you examined, did you ascertain

what percentage of those came from Machine No. 1 ?

A. Most of them.

Q. Was that the 40 per cent that you were telling

us about?

A. No. Then after while, I had a third check

done where I had just taken, for instance, 10 dozen,

you know. Pick them out in the griege off that ma-

chine, you know. And we send them through. And
that is the check.

Q. Let's stay with the inspection you and the

forelady made. All you inspected was seconds and

irregulars, and all you inspected them for was to

determine what machine they came from?

A. That is right.

Q. And you told us that most of them came from

Machine No. 1? A. Yes.

Q. All right. I still haven't found out how you

base this [1010] figure of 40 per cent. It didn't have

anything to do with the inspection that you and the

forelady made, did it? A. No.

Q. Will you tell us where the inspection came

in on which you base that estimate of 40 per cent?

A. Then we took—after that we took, and I be-

lieve, that was first after the shutdown, you know,

because that was coming in fast. We were finishing
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pretty fast then. Then I have taken, when I in-

spected the work in the griege, I had it picked out,

work off No. 1 machine. And I wanted to see where

it came off. I don't remember. It could have been

10 or 20 dozen, and I took a special run and that

is what I found.

Q. That is the inspection after the mill was

down, and you told the inspectors to put to one

side all the stockings that came off No. 1 machine?

A. Yes.

Q. That is, good, perfect, indifferent—all the

stockings that came off No. 1 machine were put to

one side ? A. They were put to one side.

Q. With regard to the production of No. 2 and

3 machine, you didn't get any record of the number

of defects on that?

A. Yes. What we saw, that was all right. In

other words, they were running normal. You see

the most work came off No. 1 machine was because

that was the longest in operation. Where there was

very little work on No. 3 machine, and there [1011]

was quite a bit of work off No. 2 machine.

Q. When you look at just the production of No.

1 machine alone, what did you find?

A. We found 40 per cent.

Q. All right. 40 per cent seconds and irregulars ?

A. That is right.

Q. The waste had already been eliminated in the

first inspection?

A. Well, we still have what is in the seconds,

which is a very small amount.
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Q. That is the inspector let some get in the

batch you were looking at?

A. That is right.

Q. I think you said something about a " dish-

rag" in your testimony. Did you find a dishrag?

A. No, but that was all they were useful for.

Q. Do you think the inspector may have put her

dishrag in?

A. She wouldn't, no. In the greige she wouldn't.

Q. Coming back to the special inspection that

you made of the production of No. 1 machine only,

which you say took place some time during the

shutdown, where was that inspection made?

A. At California.

Q. How many stockings did you inspect?

A. We inspected about 500 dozen.

Q. When you say "we," who do you [1012]

mean ? A. California.

Q. That is, California inspectors. You don't

mean yourself?

A. No, not myself. I believe I had my daughter

do it, if I am right.

Q. About 500 dozen of the production of Ma-

chine 1?

A. No. That was taking in general.

Q. What I am asking is how you conducted this

examination of the production of Machine No. 1

alone.

A. I had them pick out work at this time off

that Machine 1. At the same time.
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Q. After the work of Machine 1 was picked out,

how many stockings were there?

A. That we made the test on?

Q. Yes.

A. About 10 or 20 dozen. We made the test on.

Q. Off Machine 1 only?

A. Yes, taking at random.

Q. And who inspected those stockings, that is,

those 10 or 20 dozen?

A. The same people. They picked them out.

Q. Your daughter and maybe another one?

A. Yes.

Q. And what percentage of defects did you find

in this 10 or 20 dozen?

A. About 40 per cent. [1013]

* * *

Q. The only knitter running just one shift was

Mr. Fitzpatrick on the graveyard?

A. For a time.

Q. Was that when you observed some waste in

the cam on Mr. Ludwig's machine?

A. It was a smashup, you know.

Q. When was that?

A. That was in October, the latter part of Oc-

tober, I would say.

Q. And that was on one of these several occa-

sions when you were there at night? A. Yes.

Q. You mean that was the second shift?

A. Yes.

Q. Was there any fixer on duty?
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A. On call.

Q. Not on duty ? A. That is right.

Q. And how did you happen to be in the plant?

A. Well, sometimes I went out to dinner with

Carl Driess, and if it wasn't too late when we come

back, we occassionally dropped by the mill. [1020]

Q. And that was when you and Mr. Driess came

back there. And when you saw Mr. Ludwig's ma-

chine, you were going to fire him right then?

A. Yes.

Q. That was the second occasion, is that right?

A. No. I believe it was the first one.

Q. The first occasion?

A. The first occasion.

Q. Let me see. It was Mr. Hubbard who inter-

ceded for Mr. Ludwig on the first occasion?

A. The first and second.

Q. On the second occasion, what did Mr. Hub-

bard say?

A. I asked him what the reason was for their

smashup, whether he couldn't have prevented it.

Well, he said, "I can't be all over."

He acted kind of nervous.

I said, "It looks like he will never run the ma-

chine from the way he acts."

He said, "He just acts that way when you are

around because he is aware that you don't think

much of his knitting."

Q. On this second occasion when you came into

the mill, the machine was running?

A. No, it was down.
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Q. Being repaired? A. Yes. [1021]

Q. By whom?
A. By Robson was there.

Trial Examiner Myers: Was Mr. Driess there?

The Witness: Yes.

Trial Examiner Myers : Mr. Driess and Mr. Rob-

son worked on the machine?

The Witness: No. Mr. Driess and I arrived to-

gether. And then Mr. Driess took over and repaired

the machine.

Trial Examiner Myers : You mean before you ar-

rived, Mr. Robson was fixing the machine?

The Witness: Yes.

Trial Examiner Myers: And when Mr. Driess

came in, he took over?

The Witness : Yes.

Trial Examiner Myers: Did Mr. Robson leave

the plant?

The Witness : No, he helped Mr. Driess.

Trial Examiner Myers: You said this was in

October ?

The Witness: The last part of October, I would

say.

Trial Examiner Myers : Was Mr. Driess working

at your plant, at the California Hosiery, at that

time, or was he back working at Trimfit?

The Witness: I believe he just come back to

Trimfit.

Trial Examiner Myers: Do you know how long

it took Mr. Driess to fix the machine?

The Witness: Well, I went home. I didn't wait
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until it [1022] was finished. I asked whether I could

help him, and he said, "No, why should you get

yourself dirty. There is only one man to help me."

He had Mr. Robson help him. I went home about

10:00 o'clock or so. And he told me the next day

that he worked until 2:00 o'clock. [1023]

* * *

Q. By the way, do you know which knitter took

charge of the cleaning of which sections of ma-

chine number 2? A. No, I don't.

Q. On machine number 3?

A. No, I don't.

Q. Did you ever make any inquiry 1

?

A. No. I only make inquiry if I find that one

end of the center or so is dirty. That is when I

make the inquiry and find out who is neglecting.

Q. Did you inspect the machines numbers 2 and

3 to see whether they were cleaned? A. Yes.

Q. You found them clean? A. Yes.

Q. And it was just the second end sections—

I

mean the group of sections of machine number 1

that you found dirty? A. Yes.

Q. You said there were loose thread ends lying

there. What else ?

A. And they weren't clean. You could see they

weren't clean. It is just like when you take and

wipe something off and you leave it on, you could

see it was just neglected. The ends go down into

the cam shaft and get on the automatic shifts and

so forth. You could see that wasn't taken [1025]

care of.
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* * *

Q. (By Mr. O'Brien) : Did you say you found

oil outside of the oil holes that hadn't been wiped

off with a cloth?

A. That is right. In other words, you could see

it had been a sloppy job.

Q. You don't know which one of the three knit-

ters might have done that? A. No.

Q. It might have been even the fixer when he

was making an adjustment, when putting oil in

some of the necessary bearings?

A. Not likely.

Q. The dirt that you described, what was it?

A. Well, an accumulation of dust and oil and

threads and there is a chemical in the water where

the yarn comes through. And we have splash pans

on these machines, but a certain amount comes

through and gets overflow on the machines. If that

doesn't get wiped up, the yarn sticks on it and

catches and that causes pressoffs and waste and

so forth.

Q. Did you find this water lying anywhere?

A. The water wouldn't be lying anywhere. There

is a run off to the splash pan. In the center of the

machine there is a [1028] bucket, and it runs into

that bucket, and they empty it out when it is full.

Q. But the water in any event would have evapo-

rated when the machine was not in operation?

A. There is a chemical in there that leaves a

brown coating on the machine.
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Q. You could see that? A. All over.

Q. Not just in one section?

A. That is right.

Q. Again, it was about a week after the shut-

down when you inquired of Mr. Burley who was re-

sponsible for keeping the certain sections of ma-

chine number 1 clean? A. Yes. [1029]

* * *

Q. I think you said you had two or three dis-

cussions with Mr. Fitzpatrick. When was the first

one ? A. October.

Q. That was after Mr. Driess had returned to

Trimfit? A. Yes.

Q. You hadn't seen anything wrong with Mr.

Fitzpatrick 's work up to that time?

A. With the exception when I saw that the ma-

chine was getting dirty, I called him on cleaning the

machine.

Q. When was it that you called him on cleaning

the machine? A. In October.

Q. Up until October, and after Mr. Driess had

returned to Trimfit, you had no occasion to com-

plain of Mr. Fitzpatrick 's work? [1039]

A. No, because there was no complaint made to

me.

Q. You were in the mill every day?

A. Just walked through it. I was mostly in the

office and setting up the seaming department.

Q. When you had this first conversation with

Mr. Fitzpatrick, had you received reports of sec-

onds and irregular work? A. No.
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Q. Your first talk with Mr. Fitzpatrick was then

before any appreciable amount of finishing had been

done ? A. That is right.

Q. There was no one present except you and

him?

A. No. There was no one. There was others

present in the mill, but usually when I talked to a

knitter and reprimanded him, you know, I usually

not try to hurt the feelings. I talked to him just

between him and me.

Q. Was that on the graveyard shift ?

A. No.

Q. Was it during his working hours'?

A. I am not positive, I don't know whether it

was that time.

Q. It was in the mill, though % A. Yes.

Q. What was your conversation?

A. Well, I called him on, because it was right

on that end—I don't know whether at that time he

was cleaning out that end or not. I stood at the end

of the machine, and I saw how dirty [1040] the ma-

chine was. And I called him on being a sloppy knit-

ter.

Q. What did he say?

A. He didn't give me much of an answer. Just

said that he would do better. He left it get by.

Trial Examiner Myers: He left what?

The Witness: He admitted he was negligent,

and he would do better.

Q. (By Mr. O'Brien): The next time you

spoke to him was when?
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A. Well, there was a few weeks later, I believe.

Q. Sometime in December—in November, rather %

A. It could have been.

Q. Where was that? A. In the mill.

Q. Was it on the graveyard shift?

A. One time was the graveyard shift.

Q. The second time you spoke to him?

A. Yes.

Q. Was anyone else present?

A. In the mill there was Mr. Kramer and Mr.

Driess, but they weren't present when I talked to

him.

Q. That would have been sometime after ten

o'clock in the night? A. Yes.

Q. Was any other knitters working?

A. Yes. [1041]

Q. Who else?

A. That I don't recall who was working. They

changed every week. I don't remember that.

Q. The other knitter was working in the same

aisle with Mr. Fitzpatrick in any event?

A. I believe it was Jim Hubbard. I am not posi-

tive. I don't know.

Q. What was that conversation?

A. With Fitzpatrick?

Q. Yes.

A. About his neglecting his job and going home.

At that time it was reported to me he had gone

home and wouldn't run off yarn. That he left his

work. And I heard that. I was told by some of the
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knitters that he said he wished Emil would lay him

off so he could draw his unemployment insurance.

Q. You confronted Mr. Fitzpatrick with all

these matters? A. Yes.

Q. Did you ask him to shut down his machine

while you were talking to him?

A. Well, the machine shuts off itself. We were

standing at the end of the machine. The next change

that came through, the machine stops itself.

Q. When it came to a place where it would nor-

mally make a change, he just kept on talking?

A. Yes. [1042]

Q. What did he say ?

A. Well, he said that he didn't know he was

going to get paid for running off the small bobbins.

I said, "You know good and well if you lose extra

time out of the ordinary, and if you stay on the job,

you will get paid for it, if you report so."

And he said, "Well, he didn't know that." And I

asked him, "Where you worked before, was you

permitted to do that?"

He said, "No."

I said, "Why do you try it over here?"

He said, "Well, I just didn't feel like working."

And I tried to tell him that he was doing himself

harm, if he isn't going to make something out of it.

Q. Did you asked him about his request to be

laid off? A. I believe I did.

Q. What did he say about that?

A. Nothing. He didn't answer me on it.

Q. It was Mr. Robson that reported to you that
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Mr. Fitzpatrick had left without running off the

small bobbins?

A. I happened to come in that day. And I be-

lieve I saw the production and I thought there was

a smashup, you know, when I saw the production,

because occasionally I look it over. And I said,

"What, another smashup."

And I looked at it, and then they said no, they

didn't have no report of a smashup. And I went

and looked at the time [1043] cards, and I saw he

hadn't worked that ocassion, I remember.

Q. Did you have a talk with Mr. Robson about

Mr. Fitzpatrick 's leaving early?

A. That day?

Q. Yes. A. Yes.

Q. And what did Mr. Robson report to you?

A. Well, Mr. Robson sort of held up his end, you

know, which I found out later on they used to go

out to night clubs later.

Q. Mr. Robson told you it wasn't Mr. Fitzpat-

rick 's fault, is that right?

A. No, he didn't say that.

Q. What did he say?

A. He said he just felt that he shouldn't run off

the small bobbins, because I pressed him, Mr. Rob-

son, as I wanted to know.

Q. And Mr. Robson agreed Mr. Fitzpatrick

shouldn't have run off the small bobbins, is that

right ?

A. Yes—no, no. He didn't say anything.

Q. You said that Mr. Robson sort of stood up
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for him. I wanted to know what Mr. Robson said.

A. He felt—he stood np for him. He wasn't

feeling good and so forth. He tried to push it off

that way. [1044]
* * *

Q. Didn't Mr. Fitzpatrick tell you that the

reason he wanted to be laid off was so he could get off

number 1 machine and get on number 6 machine?

A. No.

Q. Did anyone ever tell you that? A. No.

Q. You only had then a report from Mr. Driess

that Dennis wanted to be laid off. And you asked

Driess why, and Driess said because he was lazy ?

A. Yes.

Q. And that was several days before you talked

to Mr. Fitzpatrick? A. Yes

Q. And did you tell Mr. Fitzpatrick that his

brother-in-law thought he was lazy?

A. I believe I did.

Q. What did he say? A. He hit the roof.

Q. How did he hit the roof? [1047]

A. Well, he just didn't like it.

Q. What did he say?

A. Well, you want me to cuss ?

Q. If you recall, I would like to know.

A. Well, he called him a s. b.

Q. Then, that was the second time you talked

to Mr. Fitzpatrick, which you think, was sometime

in November. When was the next time you spoke

to him?
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A. I don't recall exactly when. But I talked to

him possibly in December or January.

Q. Late in December or early January?

A. Yes.

Q. Was that on the graveyard shift again'?

A. No. I believe it was during one afternoon

when he came in for his check, his paycheck. And
I was in the office, and I talked to him.

Q. Was it necessary for him to come in during

the office hours to collect his check %

A. Yes, he always did.

Q. You never left his check for him so he could

pick it up in his working hours ?

A. Yes. It was always left, but they usually

came in and picked them up. We have payday on

Thursday, and by the time two o 'clock rolls around,

we don't have the payroll no more. They all come

and get it regardless of what shift they are [1048]

working on.

Q. Mr. Fitzpatrick came in to collect his check,

and that was sometime late in December or early

January. What was your conversation %

A. I told him again that I wasn't satisfied with

the way he was behaving himself on the job, keep-

ing up his machine, and the amount of production

that he was making. And he always got kind of

angry when I talked about it. He would just walk

off and leave me standing there.

Q. Didn 't he defend himself %

A. Yes. He said a few words sarcastically you
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know, because I irritated him. I didn't know it at

the time.

What I said to him, "Your own brother-in-law

tells me how good a knitter you was." And I said,

"Now, you are not the same man recommended to

me."

And that used to get him mad.

Q. You knew it would make him mad, didn't

you?

A. No. I didn't know, because it was true.

Q. Is that all that took place in the third con-

versation ?

A. They were all about the same. I didn't have

no other complaint to make about the man.

Q. Then did you have any further conversations

with him before the shutdown about his work?

A. Not that I recall, that I remember.

Q. In any of these conversations, did you men-

tion him reading [1049] or writing letters on the

job? A. Yes.

Q. Which one?

A. I believe it was on that second one.

Q. On the second one? A. Yes.

Q. Who reported that to you?

A. Mr. Driess.

Q. Did Mr. Driess say where he had obtained

his information? A. No.

Q. He didn't say that it came from Mr. Hub-

bard? A. No, he didn't say.

Trial Examiner Myers: Was it part of Mr.

Driess ' duties to report to you about the knitters ?
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The Witness: When I turned the fixing over to

him, yes. That is when we started paying him for.

Trial Examiner Myers: He was supposed to

make a report of what the knitters were doing?

The Witness: Yes.

Trial Examiner Myers: Did he make any re-

commendations with respect to the knitters ? Would
that be part of his duties'?

The Witness : Yes.

Trial Examiner Myers: What kind of recom-

mendations was he supposed to make?

The Witness: Well, he was supposed to tell me
if whether [1050] the knitter was doing the right

thing or not. He was supposed to tell me. Whether

he told me all occasions, that is something I do not

know.

Trial Examiner Myers: I asked what recom-

mendations he was supposed to make to you?

The Witness: Well, if the knitter wasn't doing

his job, what is required of him.

Trial Examiner Myers: Is that what you call a

recommendation ?

The Witness: Yes.

Trial Examiner Myers: All right.

Q. (By Mr. O'Brien) : You said Mr. Eeynolds

worked for you for eleven years? A. Yes.

Q. And do you recall yet asking him to testify

On behalf of the company in the Mission Mills case ?

A. That is so long ago that I don't remember

who was asked to testify. I don't remember that.

Q. Mr. Reynolds was not active in the union at
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Mission Mills, was he? A. He wasn't, no.

Q. At least he didn't appear on the grievance

committee or as a union officer. You would remem-

ber that wouldn't you?

A. No, I don't believe he was.

Q. And you say you don't know whether he was

interested in [1051] the union or not at Trimfit ?

A. No.

Q. Did you put him back to work during the

shutdown ? A. Yes.

Q. Did you require a new application from Mr.

Reynolds before you put him back to work?

A. I believe I asked him to fill one out. Whether

he did or not, I don't know.

Q. You sent one of these form letters to him,

didn't you?

A. I believe so. I wouldn't know that.

Q. Wasn't it after he received the form letter

that he filled out the new application?

A. Possibly so. I wouldn't know.

Q. Why did you select Mr. Reynolds to work in

the mills during the shutdown?

A. Well, number one, his wife was working for

me as a seamer at California Plant. And she asked

whether I would put her husband back as soon as

possible doing anything.

Q. Was there any other reason ? A. No.

Q. Did he do anything that any knitter couldn't

have done just as well?

Trial Examiner Myers : Do you mean during the

shutdown ?
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Mr. O'Brien: Yes, during the shutdown.

The Witness: Yes, if they wanted to do hard

work. It [1052] was nothing but muscle work.

Q. (By Mr. O'Brien) : Did you ask any of the

knitters ?

A. No, because we didn't need any more.

Q. Did you have any reason for not offering Mr.

Ludwig that work ?

A. No, I didn't have no reason.

Q. The only reason you selected Mr. Reynolds

was because his wife asked you 1

A. That is right. [1053]

* * *

Q. With regard to Mr. Fitzpatrick again, would

you still be willing to take Mr. Fitzpatrick back to

work?
* # *

A. If I had a job open, and he promised me he

would be getting down to business and knit, instead

of loafing on the job, and do what is required of

him, yes.

Q. That is, if Mr. Fitzpatrick would come to you

and admit that he was wrong and promised to do

better, you would take him back? [1055]

A. Yes ; I would give him another chance.

Q. That has been your attitude all the time ?

A. Yes.

Q. You wouldn't replace any other knitter to

take Mr. Fitzpatrick back to work?

A. I would replace Pat Murphy. I would put

him back.



560 National Labor Relations Board

(Testimony of Emil Mittman.)

Q. You wouldn't discharge any knitter you have

now, to put Mr. Fitzpatrick back 1

A. I don't have the power of hiring and firing.

Q. As long as you did have the power to hire and

fire, that would be your position?

A. Definitely.

Q. When did you lose the power to hire and

fire? A. July 1, 1951. [1056]

# * *

Q. Would you say that you would have been

willing to take Mr. Murphy back to work at any

time if you had the power to hire and there was a

job opening? A. Yes.

Q. And why didn't you send word to Mr.

Murphy that there was a job opening for him?

A. I was told that he had picked up his tools,

when I asked for him, when I needed him

Q. Let's see if we can fix that time. When did

you first need him?

A. I believe it was the end of February or the

first part of [1064] March, somewheres in there.

Q. Did you need him as soon as you needed Mr.

Landers ?

A. I believe a few days right after that.

Q. Well, when Mr. Eoush was fired, that created

a vacancy, didn't it? A. Yes.

Q. And did you try to get in touch with Mr.

Murphy on that occasion? A. No.

Q. And did you think that Mr. Murphy picked

up his tools before February 22, 1951?
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A. I don't know. I wouldn't know.

Q. February 22, 1951, was the first time the va-

cancy occurred, wasn't it? A. Yes.

Q. Well, when this vacancy occurred, did you

make any effort to find out whether Mr. Murphy

could come back to work?

A. That was not his job, that machine. I had

hired, before the shutdown, Mr. Roush and Mr.

VanHee to operate that machine. And Mr. Murphy

was operating on No. 3 machine.

Trial Examiner Myers: The question is, Mr.

Mittman, after you discharged Mr. Roush that

created a vacancy, is that right?

The Witness: Yes.

Trial Examiner Myers: And at that time, was

No. 3 machine operating? [1065]

The Witness: Two shifts.

Trial Examiner Myers: And you had not yet

put into effect the third shift on No. 2 machine?

The Witness: No.

Trial Examiner Myers: Now, the question is, I

believe, by Mr. O'Brien, why didn't you call Mr.

Murphy to take over No. 6 machine and the job that

was left vacant by Mr. Roush ?

The Witness: That was not his job.

Trial Examiner Myers : Is that the only reason ?

The Witness : That is the only reason.

Trial Examiner Myers: Who did replace Mr.

Roush?

The Witness: VanHee.

Q. (By Mr. O'Brien): Well, I thought Mr.
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VanHee and Mr. Roush were hired to work different

shifts on Machine No. 6. You intended for both of

them to work? A. Yes.

Q. Now, after Mr. Roush was hired, who did

you put on machine No. 6 in his place 1

A. Mr. Hubbard. I pulled Mr. Hubbard off;

since that machine was smashed up, I pulled him off

No. 2 machine, and I put Mr. Landers in the place

of Hubbard on his machine, where he was, and put

Hubbard with VanHee on that No. 6 machine.

Trial Examiner Myers : When did you start the

third shift?

The Witness: I believe several days later.

Q. (By Mr. O'Brien) : When you started the

third shift, did you [1066] hire a new knitter 1

A. Yes.

Q. Who was he?

A. I don't recall. I believe Surratt was the first

one I hired. He was promised the job before the

shutdown.

Q. Why didn't you call Mr. Murphy in prefer-

ence to Mr. Surratt?

A. I was told he picked up his tools.

Q. Told by whom? A. By Mr. Hubbard.

Q. What was your conversation with Mr. Hub-

bard ?
,

A. Well, I asked him whether he had seen Pat,

and I would like to have him come to work. He said

Pat had picked up his tools.

I said, "Why did he pick up his tools?"

"Well," he said, "he had another job."

I asked where did he have the job.
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He said to me he thought in Redlands, because he

wouldn't tell him.

Then I asked Kinney, I believe, whether he had

known about it, and Kinney in turn told me he was

working for the sporting goods. I didn't know

where he was working. I took it for granted. I be-

lieved Hubbard.

Q. You made no effort to get in touch with Mr.

Murphy directly?

A. No, not directly, no; because they all came

to see me. [1067] They all came to see me. I did

with none of them directly.

Q. You weren't present when Mr. Murphy
picked up his tools'?

A. No. I didn't know it.

Q. Did you look to see whether his tools were

there ? A. No.

Q. Didn't you have a talk with Mr. Murphy

after February 25, 1951? A. Never saw him.

Q. Didn't he telephone you? A. No.

Q. You are sure of that ? A. Positive.

Q. And you are positive that you didn't receive

any message from him?

A. No, not direct ; indirect, yes.

Q. You have already told us about this indirect

message from Mr. Hubbard? A. Yes.

Trial Examiner Myers: Was that the indirect

message you meant ?

The Witness: Yes.

Q. (By Mr. O 'Brien) : You received a copy of

the Charge in this case, which is General Counsel's
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Exhibit 1-A, didn't you? The date is March 7, 1951.

Trial Examiner Myers: You mean him, per-

sonally? [1068]

Mr. O'Brien: Yes.

The Witness : I am not sure whether I did, but

I saw it. Whether it was addressed to me personally

or not, I don't know. But I saw it.

Q. (By Mr. O'Brien) : And I show you the re-

turn receipt, dated March 8, 1951, signed "Trimfit

of California," by Dolores Mittman. That is your

daughter, isn't it? A. That is right.

Q. Do you recall now receiving a registered let-

ter with the charge in it? A. Yes.

Q. Did you read the Charge? A. Yes.

Trial Examiner Myers: When did you receive

it? The same day the letter arrived?

The Witness : Yes.

Q. (By Mr. O'Brien) : And you saw Pat Mur-

phy's name in the Charge? A. Yes.

Q. After that did you attempt to get in touch

with Mr. Murphy, after you received this Charge?

A. No, I didn't.

Q. However, you knew then that he wanted his

job back, didn't you?

A. Well, according to this. But I was told he

was working [1069] and took it for granted he

didn't. That is the time I knew that, yes.

Q. It was after you got this Charge that you

had your talk with Mr. Hubbard?

A. No; before, definitely.
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Q. But you didn't investigate any further to find

out whether he really wanted his job back?

A. Not after we received this Charge, no.

Q. And you have had numerous vacancies since

you received the Charge 1 A. Yes.

Q. You made no effort to get hold of Mr. Mur-

phy? A. Not after we received the Charge.

Q. For any particular reason? A. No.

Q. That is, you would rather have a knitter

from North Carolina than Mr. Murphy?

Mr. Ashton: Objection.

Trial Examiner Myers : Sustained.

Q. (By Mr. O'Brien): I have a note here,

which I may be wrong on, but my notes read, "Hub-

bard did not tell me whether he,
'

' meaning Murphy,

"was working." Is your testimony today right or is

my note wrong?

A. No. He didn't. He just guessed at that. All

I testified was that he thought he was working at

Redlands, but it was not [1070] a sure thing. But

then I investigated later, and I was told by Kinney

that he had gotten a raise at the sporting goods,

where he was working before, and he was not com-

ing back. And that was the final reason that I for-

got about Murphy.

Q. Was your talk with Kinney after you re-

ceived this Charge? A. No; before.

Q. Both of those conversations took place be-

fore ? A. Yes.

Q. You had Mr. Murphy's telephone number in

your file.
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A. I don't know whether he had a telephone or

not.

Q. You didn't make any inquiry, then 1

?

A. Well, I asked for him. I was told he quit. He
picked up his tools. When a man quits, why, we

never beg anybody at any time.

Trial Examiner Myers: Did Hubbard or any-

body else tell you when Murphy picked up his tools ?

The Witness : They didn't tell me when they said

he had picked them up and said he was quitting.

Trial Examiner Myers: You didn't ask?

The Witness: They said, "a few days ago."

Trial Examiner Myers: Did they tell you that

during the shutdown or after?

The Witness: After the shutdown. We were

just in the process of starting up, I would say.

Q. (By Mr. O'Brien): You didn't make any

inquiry at Eedlands [1071] to find out whether Mr.

Murphy was working there? A. No.

Q. And after this conversation with Mr. Landers

you didn't hear any further report on what Mr.

Murphy was doing ?

Mr. Ashton: Mr. Landers?

Q. (By Mr. O'Brien) : I am sorry; Kinney.

A. No. One more time I asked him how Pat was

doing, and because I liked Pat. And he said that he

had got the raise at the sporting goods store, and

his family didn't want to move out of Los Angeles,

anyway. And he thought it would be better to stay

in here. He was making more money. That is the

conversation Kinney gave me.



vs. Trimfit of California, Inc. 567

(Testimony of Emil Mittman.)

Trial Examiner Myers : Do you know when that

conversation took place?

The Witness: When I was inquiring about him

to come to work.

Trial Examiner Myers: You mean around the

25th of February?

The Witness : Somewheres in there. [1072]

* * *

Q. Was it Mrs. Booth or Miss Booth that

worked for a while? A. Mrs. Booth.

Q. When did she work at Trimfit Mill?

A. In December.

Q. It was after Mr. Burley came there?

A. Yes.

Q. That is when Mr. Burley was learning the

operation of the loopers? A. Yes.

Q. About how long was Mrs. Booth there?

A. I believe two days or three days.

Q. Two or three days? A. Yes.

Q. That was during the time you were spending

practically all of your time at the Trimfit mill?

A. Yes.

Q. So those two or three days both you and Mr.

Burley were in the girl's room there most of [1098]

the time? A. Yes.

Q. Did you have any conversation with Mrs.

Ludwig while Mrs. Booth was there? A. No.

Q. You observed Mrs. Ludwig 's work, however?

A. No, I did not.

Q. How many girls did you have ?



568 National Labor Relations Board

(Testimony of Emil Mittman.)

A. About seven or eight learners which occupied

our time.

Q. You didn't consider Mrs. Ludwig a learner?

A. She was on mending. That didn't have any-

thing to do with the machines.

Q. You and Mr. Burley then spent all of your

time with just seven girls'?

A. And the machines.

Q. But you were in the same room and very

close to Mrs. Ludwig 's working area?

A. Sometimes within 50 feet, sometimes within

20 feet and sometimes within 100 feet.

Q. And sometimes within two or three feet?

A. No.

Q. Never? A. No.

Q. What instructions did you give Mrs. Booth?

A. To teach them to mend the way we do at

California.

Trial Examinel Myers: To mend? [1099]

The Witness: Yes.

Trial Examiner Myers: How far was her place

of work from Mrs. Ludwig 's?

The Witness: I don't understand the question.

Trial Examiner Myers: How far was she from

Mrs. Ludwig when both of them were working?

The Witness: How far I was?

Trial Examiner Myers: No, Mrs. Booth.

The Witness: She was right with her.

Trial Examiner Myers: Right with her?

The Witness: Yes.
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Trial Examiner Myers: How far apart were

they?

The Witness: Each had a table and the tables

adjoined each other.

Q. (By Mr. O'Brien) : Did you specifically tell

Mrs. Booth to tell Mrs. Ludwig to do her work
differently ? A. Yes.

Q. But you didn't talk to Mrs. Ludwig?
A. Because that was my instructions; I didn't

talk all the time direct to the people.

Trial Examiner Myers: Am I to assume that

the answer to that question is no?

The Witness: No.

Trial Examiner Myers: You did not tell that to

Mrs. Ludwig? [1100]

The Witness: No, I didn't.

Q. (By Mr. O'Brien): And you didn't tell

Mrs. Ludwig that Mrs. Booth was to be her su-

perior ?

A. I told the girls. I walked up on the table and

I told the girls that she is here and they should take

orders from her, in a group, and that she would

show them how to mend on the boards.

Trial Examiner Myers: Meaning Mrs. Ludwig?

The Witness: Yes.

Trial Examiner Myers: She was right there?

The Witness: Yes.

Q. (By Mr. O'Brien): How many girls were

there? A. I believe three.

Q. You had to make a speech to three girls?



570 National Labor Relations Board

(Testimony of Emil Mittman.)

Mr. Ashton: He didn't say he had to make a

speech. I will object to that.

Trial Examiner Myers: I will sustain the objec-

tion.

Q. (By Mr. O'Brien): During the time that

Mrs. Booth was there, you didn't pay any attention

to what she was doing?

A. No, because she was trusted.

Q. You didn't pay any attention to what Mrs.

Ludwig was doing? A. No.

Q. You don't know whether Mrs. Booth carried

out your instructions? [1101]

A. Yes, I do. She told me.

Q. What did she tell you?

A. She told me she tried to teach the girls, but

she had some opposition from Mrs. Ludwig.

Q. What did you do when you received that

report ?

A. I was very busy and I left it go and I said,

"We will see what happens."

Trial Examiner Myers: When did you get the

report from Mrs. Booth?

The Witness: After about two or three days.

Q. (By Mr. O'Brien) : About the time she left?

A. Yes, after she told me that they should know

how to do it if they wanted to do it.

Q. So Mrs. Ludwig was there for three days and

she didn't complain to you?

Trial Examiner Myers: Do you mean Mrs.

Booth?

Mr. O 'Brien : I beg your pardon.
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Q. (By Mr. O'Brien): Mrs. Booth was there

for three days and she didn't complain to you at all

until it was over?

A. She didn't complain to me.

Q. She made the statement that there was some

opposition from the girls'?

Mr. Ashton: That is not what he said.

The Witness : She mentioned Mrs. Ludwig.

Q. (By Mr. O'Brien) : She didn't mention any

others? [1102] A. No.

Q. You didn't speak to Mrs. Ludwig?

A. No, not at that time.

Q. When did you speak to her?

A. I didn't speak to her. After about two or

three weeks later, I went through and I didn't see

them using the board and I asked the girls why they

weren't using the board. I didn't get any answer

and I sent Mrs. Booth over for the second time.

Q. Did you ask Mrs. Ludwig why she didn't use

the board? A. Yes, I did then.

Q. When was that? A. In January.

Q. About when in January?

A. About the first week or second week.

Q. What did Mrs. Ludwig say?

A. She said she couldn't mend on the boards.

Q. What did you say?

A. I said, "We are doing it and it has been

proven in the previous places where I have worked

that it will cut our expenses on mending, and that

is the way I want it done."

She said, "I will try it," but she never did.
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Q. How do you know she didn't?

A. I know she didn't.

Q. You began to watch her after [1103] Janu-

ary ? A. I didn 't no more than prior.

Q. Is that the reason she wasn't recalled?

A. Yes, part of it.

Q. The other reason being what?

A. Because we weren't hiring her husband back

and it never worked out. I practiced that that when

we lay off either husband or wife we lay both of

them off.

Q. Then if you had not laid off her husband you

think you might have been able to persuade Mrs.

Ludwig to do things your way?

A. Well, if she wouldn't, she would have gotten

laid off because we mend that way.

Q. But the real reason you didn't take her back

was because you weren't taking her husband back?

A. No, I wouldn't say so. It was a combination.

Q. Well, one reason for not taking the husband

back was because you didn't want to take her back?

A. If she had been satisfactory, I would prob-

ably have left her work a while to see if she would

have taken to our instructions.

* * *

The Witness: No.

Q. (By Mr. O'Brien) : When you said on your

direct examination [1104] that her work was poor,

was it because she didn't know how to use the

mending board?
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A. And she didn't know how to do invisible

mending.

Q. What do you know about invisible mending?

A. I know a lot about it.

Q. All right, tell us.

A. Invisible mending is when the mend is invis-

ible, you can't see it.

Trial Examiner Myers: You can't see the stock-

ing?

The Witness : You can't see the mend.

Trial Examiner Myers: I trust you all realize I

was just joking.

Q. (By Mr. O'Brien) : It takes a long period of

time to become an invisible mender?

A. Not necessarily, no. Some girls learn it in

three months and some of them in six months ; some

of them never.

Q. You kept girls on for six months trying to

learn invisible mending?

A. Yes, after we hire a girl, we will say the first

four weeks, if she doesn't stick to the job, we can add

up to four weeks' pay and pay her and give her a

vacation, because she doesn't earn anything. After

that when we put up four weeks, we start to get some

work out of the girl and we are living in hopes she

will make the grade.

Q. In the industry invisible mending is regarded

as a [1105] separate craft?

A. No, it is not. It belongs to mending.

* * *

Q. When did you lay off the seamers?
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A. When there wasn't enough work so they

could work four hours.

Q. And you laid off the menders?

A. Yes.

Q. Why? [1106]

A. Well, I wasn't satisfied. They still hadn't

used the board, and when we started up I was going

to see to it that the board was used.

Q. I see. Other girls besides Mrs. Ludwig failed

to qualify?

A. Mrs. Booth told me the other girls would,

but Mrs. Ludwig was using her influence against it

and she told me that she had the feeling that be-

cause Mrs. Ludwig would tell these girls that, they

wouldn't cooperate.

Q. And you didn't speak to Mrs. Ludwig about

that report ? A. The second time I did, yes.

Q. The first time you did not? A. No.

Q. About a month went by in between?

A. Two or three weeks; maybe four, I don't

remember.

Q. Mr. Burley didn't say anything to Mrs. Lud-

wig about that report?

A. Mr. Burley didn't know much about the oper-

ation at the time.

Q. He was superintendent?

A. Well, he didn't know. He was superintend-

ent, but he was learning that part of the [1107]

shop.
* * *

Q. Didn't you regard this report from Mrs.
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Booth as indicating a need of discipline by Mrs.

Ludwig? A. Yes, I did.

Q. And still you waited for more than three

weeks before you took any action?

A. Well, yes, I did. [1108]

* # *

Q. Mr. Kramer didn't say whether he tried to

reach you on Friday the 19th ? A. Yes.

* * *

Q. (By Mr. O'Brien): You telephoned Mr.

Hubbard? A. I did.

Q. When was that?

A. That night, the 22nd in the evening. [1130]

* * *

Q. You telephoned Mr. Hubbard on the evening

of the 22nd? A. Yes.

* * *

Q. What was the rest of the [1131] conversa-

tion?

A. He asked me whether there was any lockout,

and I asked him what he meant by it. He said,

"You know the boys had a meeting and they claim

that—some of the boys claimed that it was a lock-

out." And he asked me whether it was so or not.

I told him I didn't have anything to do with it and

it was the first I heard of anything going on.

Q. When Mr. Hubbard said, "You know the

boys had a meeting"

A. He didn't say, "You know the boys had a

meeting." He said, "The boys had a meeting."
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Q. You are sure he didn't?

A. No, he didn't. I asked him how he knew and

he said he received a card. I asked him to see the

card.

Trial Examiner Myers: Did he show it to you?

The Witness: When he came to work, but he

told me he had a card and that he would bring it in

when he came to work.

Q. (By Mr. O'Brien): Was the card in some-

one's handwriting or was it printed?

A. I don't remember whether it was printed or

not, but I saw the card Wednesday.

Q. Did you notice when the card was post-

marked? A. No. [1132]

* * *

Q. Did you mention to Mr. Driess or Mr. Burley

that Mr. Hubbard had told you about the union

meeting? A. Possibly. [1142]

Q. You are not quite sure?

A. No, I am not sure whether I did, to them.

Q. This was after your conversation with Mr.

Hubbard ? A. Yes.

Q. Didn't you ask Mr. Burley, "What do you

know about this union?" A. I probably did.

Q. You think you really did?

A. I think so, yes.

Q. What did Mr. Burley say?

A. He said, "I don't know anything about it."

Q. What else did you say?

A. I believe I did ask him whether he knew
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anything about it. I told him what Hubbard had

told me.

Q. Did you ask Mr. Burley if he knew there was

going to be a union meeting on Sunday?

A. Yes.

Q. What did Mr. Burley say ?

A. He said no.

Q. Did you ask him if he had seen any union

cards around the shop?

A. I don't know whether I asked him that ques-

tion. I asked him if he had seen any organization

and he said no.

Q. Was Mr. Driess present?

A. He could have been. [1143]

Q. Do you recall if Mr. Driess had anything to

say as to whether he knew anything about the union

in the shop?

A. I believe I asked him at a later date whether

he had known anything, and he said no.

Q. Well, coming back to your telephone conver-

sation with Mr. Hubbard the night before, did you

ask Mr. Hubbard when he first knew about any

union activity in the shop?

A. Yes, I asked him.

Q. What did he say?

A. He said, "The boys have started to"—I don't

know how to put it, how he stated that they had

asked him to join or whether they were joining or

something like that.

Q. And he said he had not joined?
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A. He didn't say whether he had joined, but he

said he did not attend the meeting. [1144]

* -X- *

Q. Whose idea was it to require new applica-

tions? A. Mr. Gitelson's.

Q. Did you ask him why?

A. I don't remember whether I asked him why
or not, but by that time we knew there was a charge

made against us. That is all I knew and, naturally,

Mr. Kramer told me to contact the attorney on

what I do.

Trial Examiner Myers: Did you ask him why

you should take new applications from the em-

ployees 1

The Witness: No, I don't think I did. He just

told me to do that.

Q. (By Mr. O'Brien): In your conversation

didn't you say, "It is kind of silly to get an appli-

cation from Mr. Hubbard, as he is working now"?

A. No. I just told him I was going to rehire all

of them, and he said I should send them out that

way, that was my instructions. [1152]

Trial Examiner Myers: Send out the letters?

The Witness : Yes.

Q. (By Mr. O'Brien) : Did you tell Mr. Gitel-

son you were not going to rehire ?

A. Mr. Ludwig. [1153]

* * *

Mr. O 'Brien : Will the reporter please mark this

document for identification?
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(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 20

for identification.)

Q. (By Mr. O'Brien): I show you General

Counsel's Exhibit No. 20 for identification. It is a

photostat of the application of Theda T. Buzzo,

which application was in the Trimfit file.

I call your attention to the manuscript notation

in the upper left-hand corner, reading, "Friends of

Ludwig." Then there is a question mark. First of

all, did you make that notation?

A. No, I did not.

Q. Is that your daughter's handwriting!

A. I don't know. I would have to look to com-

pare it. I wouldn't know.

Q. You don't know who put that on there?

A. No.

Q. I think you mentioned, parenthetically, that

you didn't look at any of these applications?

A. I did not.

Q. So the only reason you took the application

was to make Mr. Gitelson happy? [1154]

A. That is right. He told me to do so and I

didn't think much of it

Mr. Ashton: We move to strike that statement.

Mr. O'Brien: I think it is perfectly proper.

Trial Examiner Myers: Off the record.

(Discussion off the record.)

Trial Examiner Myers: On the record.
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Mr. O'Brien: I will offer General Counsel's Ex-

hibit No. 20 in evidence.

Mr. Goldenberg: No objection.

Mr. Ashton: No objection.

Trial Examiner Myers: Without objection it will

be received in evidence and I will ask the reporter

to kindly mark the document as General Counsel's

Exhibit No. 20.

(The document heretofore marked General

Counsel's Exhibit No. 20 for identification was

received in evidence.) [1155]

* * *

Q. How long did Mr. Landers call on you be-

tween the time the mill shut down and the time he

was recalled for work?

A. About three times; maybe four. I would say

two or three times.

Q. From a minimum of two to a maximum of

four times? A. Yes.

Q. Was the first time that he called on you after

you sent out those letters for Mr. Gitelson?

A. Yes. [1157]

Q. In which of these two to four conversations

was the union mentioned?

A. In the first one.

Q. In the first one ? A. Sure.

Q. Where was that?

A. I believe it was at the California Hosiery

office.
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Q. Was that when Mr. Landers said, "I have

filed my application and when am I coming back

to work?" A. Yes.

Q. Tell us again, as well as you recall, just what

you said and what he said.

A. Well, I told him that I didn't know yet as to

when we were going to call them back.

Q. That is all the answer you gave him?

A. Yes.

Q. What I want to know is how the union came

into the conversation.

A. He volunteered. He said, "You know the

boys are claiming that you locked them out, but I

know different, because I know you wouldn't do

anything like that. They don't believe me."

And he says, "I have been telling them," and

then he asked me if it made any difference. He
said, "Does it make any difference if I sign up or

anything ?
"

I said, "You have worked for me long enough to

know [1158] better than that." That was the end

of the conversation.

Q. Then was it the second, third or fourth call

following this first one that you telephoned Mr.

Kramer ?

A. Well, he came back once right after and once

in between, and he said he was hired up. In be-

tween times his sister-in-law called me and asked

me whether she could loan him some money as he

had asked her for money. She wanted to know

whether he was going back to work.
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Q. Anyway, one of these conversations ended up

with you saying that "I will have to telephone Mr.

Kramer," is that right?

A. Yes, because he insisted on going to work be-

cause he said he didn't have anything to eat.

Q. Then it was after that that his sister-in-law

called you?

A. I think so, or during that period. I don't

know when .he had been over, as far as I know,

because I never mentioned it to him, as she told me
that I shouldn't mention it to him.

Q. I wondered if you mentioned his sister-in-

law's call in your conversation with Mr. Kramer?

A. No, I don't think so.

Q. When his sister-in-law called, is that what

you told her? "You tell Les he is coming back to

work. '

'

A. No, I didn't say that. I said, "Sure, he is

going back to work when we get ready."

Q. How did you give Mr. Landers notice to go

to work? [1159]

A. I think I told him he should come in the

following day or the following week. I don't re-

member the time I had given him that he would

come back.

Q. Anyway, after your conversation with Mr.

Kramer, you didn't try to get in touch with Mr.

Landers
;
you waited for him to come to you again ?

A. Yes, because we weren't ready for them to

come to work.
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Q. Even though Mr. Kramer said it was all right

to put him to work?

A. He said, "You are running the mill. That is

up to you."

Q. Just what did Mr. Landers say to you about

the union list?

Mr. Ashton: The union list?

Mr. O 'Brien : Yes. That is my note here.

Q. (By Mr. O'Brien): You used the word

"list" in your testimony.

A. No, I don't believe I did. He asked me, I

believe it was on the second time or the first time,

where we discussed it—if that would be against him,

and I said no. He went into detail, and I wasn't

even intersted. He said they didn't have union

cards and the fellows signed their names on a list

of paper.

Q. Didn't you say something like this: "Why
tell me about it?" A. No, I don't think so.

Q. Can you see any reason for him making this

kind of a [1160] statement to you?

A. Yes, because he said the boys was telling

him that there was a lockout and it was union and

he believed it wasn't, and I told him it wasn't.

Q. Didn't you ask him who else was in the

union ? A. No.

Q. He didn't tell you? A. No.

Q. When he was mentioning this list, didn't he

say that all the knitters had signed it ?

A. No, he didn't say that all the knitters had

signed it.
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Q. What did he say?

A. He said, "Some of the boys." That is all the

words he used.

Q. Did Mr. Hubbard ever mention this list to

you? A. No. [1161]

Q. You say you never saw Mr. Murphy after

the shutdown? A. Never did.

Q. You testified somewhere else that you never

looked at any of the applications.

A. That is right.

Q. Did you inquire whether Mr. Murphy had

filed an application? A. I did.

Q. Of whom did you inquire?

A. Of the secretary.

Q. That is your daughter?

A. That is right.

Q. When did you make that inquiry?

A. When I wanted him to be called back to

work.

Q. What did she say?

A. She had the application.

Q. But you didn't look at it?

A. No. I knew Pat Murphy.

Q. Anyway, you did not call him?

A. I was told that he had quit. When I hired

him previously, he came to see me three times

—

twice or three times. He called in and made an

appointment, and he didn't then. [1163]
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DELORES MITTMAN
a witness called by and on behalf of the Respond-

ent, being first duy sworn, was examined and testi-

fied as follows:

Direct Examination

By Mr. Ashton:
* # *

Q. Miss Mittman, are you related to Emil Mitt-

man, who has heretofore testified in this case?

A. Yes.

Q. What is the relationship?

A. He is my father.

Q. By whom are you now employed?

A. California Hosiery Company.

Q. Is that in Anaheim? A. Yes.

Q. Were you ever employed at Trimfit of Cali-

fornia ? A. Yes.

Q. When were you there?

A. From the end of January, 1951, through

June of this year.

Q. Were you employed in the mill?

A. In the office. [1205]

Q. I am going to again call your attention to

General Counsel's Exhibit No. 20 and particularly

to the upper lefthand corner where there is a ques-

tion mark and below that, in handwriting, the

words, " Friends of Ludwigs." Is that in your

handwriting ? A. Yes.
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Q. How did you happen to write that on there?

A. Well, we were accepting applications for

employment. I was instructed to try and connect

anything that I could, pick up anything about the

employees that came in. Some of them had worked

at the mill previously, and the idea was to connect

a face with a name.

Q. And what made you thing that Theda T.

Buzzo was a friend [1206] of the Ludwigs?

A. She came in to apply for the job

Q. Who did?

A. Theda T. Buzzo. While she was there Mr.

and Mrs. Ludwig also came in and she stopped

them and said, "Would you mind taking me home?"

She talked to them a little, and she lived at the

other end of town, and I thought perhaps she had

worked next to Mrs. Ludwig. At least, she was

acquainted with the Ludwigs, and that is why I

made the notation, "Friends of Ludwigs," with a

question mark. [1207]

Q. After you went to work there—and will you

answer the question just yes or no—did you over-

hear a conversation [1210] between your father and

a man by the name of Dennis Fitzpatrick?

A. Yes.

Q. About when was this conversation that you

have just mentioned, or I just mentioned?

A. About the middle of February.
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Q. And who was present?

A. Mr. Mittman and Mr. Fitzpatrick. I was

sitting at my desk.

Q. Where did the conversation take place?

A. In the office at Trimfit.

Q. Relate the conversation, if you will, please.

A. Mr. Fitzpatrick came in and said that he

would like to talk to my dad about his job. My
dad said, "I would like to talk to you about your

job, concerning your work. We would like to have

you back if you will start behaving yourself and

not leaving the mill in the middle of the night, and

picking up and leaving whenever you want to, and

start behaving and not acting like a child in your

employment. '

'

Then Mr. Fitzpatrick appeared to be angry and

walked out, outside of the office, and said, "I am
going to get my tools."

Q. Where did he walk to?

A. He walked in the general direction of the

knitters' room.

Q. Was there anyone else around there at that

time?

A. In the office, no. I think Mr. Burley was

somewhere near.

Trial Examiner Myers: Where was Mr. [1211]

Burley?

The Witness: Somewhere around there, prob-

ably.

Q. (By Mr. Ashton) : In the plant?
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A. Yes; because I saw Mr. Burley outside the

office door.

Q. And before Mr. Fitzpatrick walked out of

the office and said he was going to go and get his

tools, had your father walked away from him?

A. No.

Q. "Were they standing up or sitting down in the

office when this occurred?

A. They were standing up.

Q. And then did you see Mr. Fitzpatrick again

after he went into the factory on that occasion?

A. No.

Q. Now, did you overhear any other conversa-

tion between Mr. Mittman and Mr. Fitzpatrick after

that time? A. Yes.

Q. About how long was that after this first

conversation ?

A. Two or three weeks, I would say; several

weeks.

Q. Several weeks after the middle of Febru-

ary? A. Yes, sometime in March.

Q. And where did that conversation take place?

A. In the office at Trimfit.

Q. And who was present?

A. Mr. Mittman, Mr. Burley and Mr. Fitzpat-

rick and myself.

Q. What was said on that occasion? [1212]

A. On that occasion Mr. Fitzpatrick said he

would like to see about his job, and my dad said,

"I would like to talk to you about your job, your
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attitude in your employment, and the way you be-

haved on your job."

Mr. Fitzpatrick said what was wrong with it ; and

he said, "You did not set a good example for other

knitters. You didn't stick to your job and didn't

stay on the job when you were supposed to. You
fooled around quite a bit."

Mr. Fitzpatrick appeared to become angry again,

and not much more was said.

Q. Was there anything said in the conversation

about Mr. Driess?

A. I believe my dad said that, "You are Mr.

Driess' brother-in-law and you should set a fine

example. I hired you on his recommendation and

you have not lived up to the reputation that you

are supposed to be." He said, "Carl tells me you

are a fine knitter and you have not lived up to that

recommendation. '

'

Q. How did that conversation end?

A. Mr. Fitzpatrick went out of the office. [1213]

Trial Examiner Myers: Mr. Ashton, are you

ready to proceed?

Mr. Ashton : We are ready, Mr. Trial Examiner.

Trial Examiner Myers: Mr. O'Brien, are you

ready to proceed 1

?

Mr. O'Brien: Ready, Mr. Examiner.

Trial Examiner Myers : Mr. Goldenberg, are you

ready to proceed?
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Mr. Goldenberg: Ready, Mr. Trial Examiner.

Trial Examiner Myers: Mr. Ashton, will you

kindly call your next witness.

Mr. Ashton: I will call Alfred Gitelson.

Trial Examiner Myers: Mr. Gitelson, will you

step forward and be sworn.

ALFRED GITELSON
a witness called by and on behalf of the Respond-

ent, being first duly sworn, was examined and testi-

fied as follows:

Trial Examiner Myers : What is your name, sir ?

The Witness: Alfred Gitelson.

Trial Examiner Myers: Will you spell the last

name for the record, please.

The Witness: G-i-t-e-1-s-o-n.

Trial Examiner Myers: Mr. Gitelson, where do

you live? [1223]

The Witness: 230 North Bristol, West Los An-

geles.

Trial Examiner Myers: You may be seated, sir.

Mr. Ashton, you may proceed with your examina-

tion of Mr. Gitelson, who has been duly sworn.

Direct Examination

By Mr. Ashton

:

Q. Mr. Gitelson, what is your occupation?

A. Attorney at law.

Q. Are you connected with any firm?

A. Yes, I am.

Q. What is the name of the firm?

A. Knight, Gitelson, Ashton and Hagenbaugh.
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Q. How long have you been connected with that

law firm?

A. Since the inception. The present law firm

with the four partners was January 1, 1951. The
Knight, Gitelson, and Ashton preceding entity was

July 15, 1947.

Q. Your firm is counsel for the Trimfit of Cali-

fornia? A. We are.

Q. And was the firm counsel for that company
in January of 1951?

A. We became counsel at or about the time of

the notification of the filing of a petition for certi-

fication. If you give me that date, I can fix the

date we became counsel.

Mr. Ashton : Do you have that, Mr. O 'Brien ?

Mr. O'Brien: I think the conference—Mr. Kra-

mer may assist us on that—and Mr. Steinfeld's

office was February 6, 1951. And as close as I have

been able to ascertain, the [1224] notice of that

conference was given by Mr. Steinfeld by telephone

to Mr. Kramer.

Trial Examiner Myers : According to the record,

the petition for certification was filed January 26,

1951.

Q. (By Mr. Ashton) : Well, I will put it this

way. Was the firm of Knight, Gitelson, Ashton and

Hagenbaugh counsel for Trimfit of California on

February 6, 1951? A. It was.

Q. Do you recall a conference at the Labor

Board on February 6, 1951, at which time there was

present a Mr. Anthony Damm, a Mr. Steinfeld of

the Labor Board, and yourself?
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A. And Mr. Kramer.

Q. Robert Kramer?

A. Robert Kramer, and a young lady whose

name I don't recall.

Q. In that conference did you represent Trim-

fit of California? A. I did.

Q. Mr. Steinfeld represented the Board?

A. He did. And Mr. Damm represented the

union, the American Federation of Hosiery Work-

ers.

Q. State what was said at that conference.

A. We first introduced ourselves to each other.

And then I stated to Mr. Steinfeld and Mr. Damm
that the company would stipulate to an election to

determine whether or not the union did or did not

represent a majority. But that I thought, and made

it as a suggestion, the timing was wrong in that at

that [1225] particular time the firm only had as

permament employees, people actually working at

the time, two or three employees.

And I suggested they, therefore, either continue

the petition until the plant would reopen, and the

people be employed, or that Mr. Damm dismiss his

petition. I would stipulate to its refiling when the

plant reopened.

As to the election by the Board, or the holding of

an election by the Board thereunder, I stated to Mr.

Steinfeld and Mr. Damm that the plant has been

closed in order to add a loopless toe attachment to

the machines, and in order to get all the machines
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in tip-top working shape to make certain that the

amount of major crackups in the plant, therefore,

were not due to any defects in the machines in any

respect. That the plant had an excessive amount of

wastage and was going to reopen as soon as Mr.

Driess had finished and was going to re-employ

everybody whom Mr. Mittman believed to be capa-

ble or competent. That they were expecting that to

occur in the immediate future.

Mr. Steinfeld then asked Mr. Damm if he con-

tended there was any lockout. Mr. Damm said he

did not, That he knew Mr. Mittman.

I asked Mr. Damm whether or not he believed

Mr. Mittman was anti-union. Mr. Damm said he

did not, because Mr. Mittman had told him that he,

Mittman, only wanted to work with a union [1226]

shop.

A discussion was then had between Mr. Damm
and Mr. Kramer as to what was a competent knit-

ter; Mr. Damm stating that all of the men who

worked at Trimfit were competent knitters, and Mr.

Kramer said that that, of course, was a matter of

opinion.

I asked Mr. Damm if he knew what the allow-

able commercial percentage of wastage might be.

My recollection is that Mr. Damm did not know

what an allowable commercial percentage might be.

And we discussed the wastage at the plant.

And then Mr. Steinfeld said that there only being

three employees, two or three employees, working

at the time that it was the Board's policy not to
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hold an election with such a small number of em-

ployees. And that Mr. Damm should either dismiss

the petition and refile after the plant had opened,

or that he would make that recommendation, that

is, Mr. Steinfeld wolld make that recommendation

to the Board.

That was the substance of the conversation.

Q. In that conversation did Mr. Damm say in

words or substance that the union—I will withdraw

the question.

In that conversation did Mr. Damm say in words

or substance that the union had a substantial ma-

jority of the Trimfit employees who signed union

cards 1

A. He did not. No conversation was had either

as to union cards or as to a substantial majority or

a substantial number. There were no cards present,

by the way, at the time of the conference. [1227]

Q. Was anything at all said in that conversation

concerning what number, percentage, or anything

else the union had insofar as the employees were

concerned ?

A. None whatsoever. I told Mr. Damm, by the

way, that we were not concerned for the moment

whether he had thirty per cent, which under the

rules might be allowable. But we were perfectly

willing to stipulate to an election either at that time,

though I said I thought it was—I called it foolish

timing—or whenever he refiled the petition.

Q. In his conversation did Mr. Damm ask either

you or Mr. Kramer for the company to bargain
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with the union? A. He did not.

Q. Or sign up a contract with the union 1

A. He did not.

Q. Anything of that sort?

A. We were there on a petition for certification

by election.

Q. Now, do you recall another conversation,

which occurred on April 12, 1951, at the Labor

Board at which time Mr. Ertel was present?

A. I recall a conversation in the office of Mr.

Taylor, one of the investigators of the NLRB, at

which time Mr. Ertel was present. I don't recall

whether it was on April 12th.

Trial Examiner Myers: The record shows that

it was April 12th.

Mr. Ashton: Yes. If there is some question

about it [1228]

Trial Examiner Myers: Do you want the ex-

hibits 1

Mr. Ashton: I was just going to call his atten-

tion to the letter which he wrote, if that reflects it

was on April 12th.

Mr. O'Brien: There is no question about it.

Mr. Goldenberg: No question about it.

Q. (By Mr. Ashton) : Who was present at that

conversation ?

A. Mr. Taylor and Miss Fursey and Mr. Ertel

who came in after we were together a short period

of time.

Q. Relate the conversation that was had after

Mr. Ertel came in.



596 National Labor Relations Board

(Testimony of Alfred Gitelson.)

A. I told Mr. Ertel that the company was per-

fectly willing to stipulate and would stipulate to

any petition for certification which they desired to

file.

We had first discussed some pleasantries.

He then said to me that the company had locked

out the employees. I told him that was not true.

That they had here a new plant. That I had done

some checking on it. A plant that was not yet

bedded down, where the amount of wastage was

quite excessive. That had not made money. That

was in the throes of getting organized. That, I un-

derstood, that Mr. Mittman had approached our

client on the opening of this plant, believing that

he, Mr. Mittman, had or was dissolving some part-

nership or association that he had with some other

plant. And then that association or partnership

had not been dissolved and with our clients now

had this plant. That they were going [1229] to dc

whatever necessary to make it profitable from the

top to the bottom. That there had been a large

number of crackups. That Mr. Driess, who was

here from the company, as the setter-upper—or as

the person who

Q. Erector.

A. Erector of the machines had told me that the

crackups were way out of allowable proportion and

had no true reason for them if the men had per-

formed their jobs. That there was the loopless toe

to be fixed.
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Mr. Ertel said to me, "Why didn't they fix the

loopless toe attachments at one time?"

I told him it was my understanding that we were

not able to keep the tool jig or something very long,

and at the same time it was the thought and pur-

pose to make certain that the crackup or the per-

centage of crackups or amount of crackups was not

due to any defects in the machines. That it was the

thought that once the machines were put into tip-top

shape that there would be no question but that the

crackups would be found to be due to the operator's

own fault as distinguished from the machine.

That the plant was reopened and the employees

re-employed as Mr. Mittman determined who were

capable in the operations. That the amount of

crackups after the plant had reopened was nil.

And that by itself proved that the knitters then

employed were capable and were doing their [1230]

work.

That we had down at Trimfit a goodly amount of

the wastage that had occurred in the operation of

the plant. That he was perfectly welcome to inspect

it. That if they desired we could hold a conference

at the plant itself with Mr. Taylor, Mr. Ertel, and

whoever else he desired and Mr. Mittman. That he

could go to the plant and inspect the wastage that

had been saved or kept or still existed.

And that there was in my opinion no basis for

any claim of a lockout. That there was always in-

volved, particularly in a new plant, a business

problem of getting a plant to operate efficiently.
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And that in our experience of some twenty-six years

of practicing law, we had never found any manu-

facturing plant, which on the first opening, was

very efficient and ran smoothly.

That to our knowledge it took every plant quite a

period of time to acquire what might be called its

permanent employees—employees whom they had

tried out and whom they found to be capable. That

what happened down here was the same as what

happened with numerous of our clients opening new

manufacturing plants.

That I was willing and suggested that if he would

file the petition for certification, we would agree,

number one, that it should be without prejudice

whatsoever to his unfair labor practice charge.

That I would stipulate they would be reinstated at

anytime. [1231]

Number two, that everybody vote, and challenge

whatever employees either he desired or we desired.

If we had new employees, he could challenge them,

assuming he believed they were wrongful replace-

ments, and we could challenge those we had not

re-employed and see what the result was. So from

a practical standpoint we would know if we were

talking about anything or not.

Assuming that, even with the votes of the em-

ployees not re-employed, we challenged them, and he

didn't have a majority then, of course, from a

practical standpoint, there would be no sense in

going further.
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On the other hand, if he did have a majority with

the votes challenged by us and if our challenges

were overruled, so to speak, then, of course, we

would have controversy. I stated to him and Mr.

Taylor that, as far as our office is concerned, if

our clients were not acting in good faith they would

take the consequence. But everything we were able

to find out indicated that they were in good faith.

Mr. Taylor told Mr. Ertel he had found our office

to be honestly straight, so to speak.

I told Mr. Ertel in the presence of Mr. Taylor

that he had the wrong party named—Trimfit of

California was a corporation—and showed them a

letter from the secretary of the state to our office

verifying that fact. The original party named was

Kramer Bros, or Kramer Bros, were named in

there.

Mr. Ertel again said it was against their policy

to have [1232] any petition for certification or

election while there was any charge of unfair labor

practice. Mr. Taylor said that had been uniformly

the practice of the union, not to have a petition for

certification or election while there was an unfair

labor practice charge.

I told Mr. Taylor, that though I understood that

to be the policy of the Board, we certainly could

work out an agreement in writing whereby, for the

purpose only of the election, the unfair labor prac-

tice could either be set aside, refiled or dismissed

without prejudice.
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Mr. Taylor said he thought that could be done

from a legal standpoint, but that the union practice

was contrary. Mr. Ertel said that he couldn't do

so under their practice.

And then we discussed meeting at the plant at

Anaheim, Mr. Taylor, Mr. Ertel, Mr. Mittman, Mr.

Kramer, and myself, to discuss the whole matter.

Q. And was there any agreement to meet later

at the plant?

A. There was agreement to meet later at the

plant. No date was set for the meeting. Mr. Gold-

enberg and I subsequently discussed

Q. You said no date was set?

A. No date was set. Mr. Goldenberg and I sub-

sequently discussed the possibility of going to the

plant.

Q. In that conversation did Mr. Ertel say in

words or substance, "I do not desire to refile for

election until these [1233] discriminations have been

straightened out. As you well know, Mr. Gitelson,

the company succeeded in their attempt to destroy

the majority and morale of the employees who were

working there prior to the shutdown, some of which

have been rehired"?

A. The first portion that he, Mr. Ertel, did not

desire to file a petition for certification until the

unfair labor practice was disposed of, Mr. Ertel

did state. The second portion of it, no.

Q. About the destroying of the morale of the

majority?

A. Yes. I asked Mr. Ertel as a part of this con-
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versation when was the first time there had been

any union organizational drive or meeting. He
stated to me January 22nd, if I recall correctly.

Trial Examiner Myers: January 21st

The Witness: My recollection for the moment,

your Honor, is January 22nd.

Q. (By Mr. Ashton) : Let me call your atten-

tion

A. Do you have my folder, Mr. Ashton % I think

I wrote it on the outside of the folder concerning

the matter.

Trial Examiner Myers : It doesn't make any dif-

ference.

Q. (By Mr. Ashton) : We know when it was

very clearly.

A. I made a note in my handwriting. If I hap-

pened to see that, my folder, I think I wrote it on

the outside of the folder. I didn't write it on the

outside of this folder. It was either the 21st or

22nd. [1234]

Q. The 21st was Sunday. The 22nd was Monday,

the day of the shutdown.

A. The first meeting, he told me, was held by

the union on Sunday so if Sunday was the 21st, then

it was the 21st.

I then stated to Mr. Ertel, "Well, if the first

meeting was called on Sunday, the 21st, then cer-

tainly the company could not have had any knowl-

edge of it."

And he said that, of course, he thought that was

not true, that somehow the company must have had
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or did acquire some knowledge concerning the first

meeting.

Q. You say you discussed this matter later with

Mr. Max Goldenberg, counsel for the company?

A. Yes. Counsel for the union, Mr. Ashton.

Q. Pardon me.

Mr. Goldenberg: Please let the record show I

am counsel for the union.

The Witness: The most profitable side.

Mr. Groldenberg and I had a number of telephone

conversations, concerning this matter, including two

visits at least of Mr. Goldenberg to our office.

Trial Examiner Myers: Could you place those

dates, not the exact date.

Q. (By Mr. Ashton) : Were they before or

after the meeting of the Board 1

A. After the Board. [1235]

Q. On April 12th, is that right?

A. Yes. I had some notes, Mr. Ashton, which

I made on the day of the conference between Mr.

Goldenberg and myself at our office, which was

after appearing at the Board at Mr. Taylor's

office.

The first meeting, Mr. Goldenberg and I met

alone after a telephone conversation.

Q. I believe the originals of your notes are at

the office. But perhaps I can show you the tran-

script of them that will help you as far as the dates

are concerned. There is one series of notes, dated

April 20th and another group May 10th. Does

that refresh your recollection as to the dates?
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A. This one of April 20th was a telephone con-

versation, Mr. Ashton. There was a conversation in

our office, when Mr. Goldenberg came over to the

office, and we discussed the matter prior to this of

April 20th.

Q. Would it be sometime between April 12th and

April 20th? A. It would.

Q. All right. And that was at your office?

A. Yes.

Q. Who was present at that conversation %

A. Mr. Goldenberg and I.

Q. Will you relate that conversation.

A. Mr. Goldenberg said he came in late as counsel

for the union and discussed with me their feeling

as to each of the [1236] individual employees, who

were not re-employed—I am speaking of the knitters

and Mrs. Ludwig.

He said that Mrs. Ludwig was an experienced

and, I think, the only invisible mender that the plant

had. That she had also assisted in instructing or

helping other girls.

And I told Mr. Goldenberg that I had been advised

by Mr. Mittman that Mrs. Ludwig had been insub-

ordinate.

And that Mr. Ludwig had not been rehired be-

cause of incompetency in having too many crack-

ups.

That we had seen, or had, the invoices, copies of

invoices from Mr. Driess to Trimfit for his labor

in repairing of the crackups of machines. And Mr.

Goldenberg wanted to know if we would get the
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checks, aside from the invoices themselves, so he

could compare the checks with the invoices to see

if they were bona fide.

He told me a Sue Carlisle, who had been the office

girl, that he felt that she had been discharged be-

cause she had given to the union a list of the em-

ployees and their names. I told him that Mr.

Taylor told me that he, Mr. Taylor, felt that if we

had not re-employed Sue Carlisle for that reason

that we would have been justified in not doing so.

We discussed going to the plant to see the

wastage. I told Mr. Goldenberg, whom I have

known for many years, that it was my understand-

ing that the amount of wastage was quite high.

That I asked Mr. Ertel in our meeting with Mr.

Taylor what the [1237] allowable commercial

wastage might be. And Mr. Ertel had told me a

maximum of five per cent. That I didn't know
myself what an allowable wastage would be. That

I understood the wastage of the employees, or some

of the employees, who had not been re-employed,

of the knitters, was in excess of that percentage.

But I understood that the wastage had been saved

from the plant. And, therefore, he could meet with

me and go over it.

He asked me whether he could talk to Mr. Driess,

and I told him he could. He asked if he might

talk to Mr. Mittman. I told him he could. He
asked if he could talk to Mr. Kramer and I told

him he could, although Mr. Kramer was not a

manufacturer. Mr. Kramer was more or less a
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salesman, handled the sales policy, but was not a

skilled manufacturer or operator of a factory.

And then he wanted to know if there was some

basis—or he asked if there was basis of our getting

together. I told him that we would stipulate to the

filing of a petition for certification for election.

That, however, as to the employees, the knitters,

who were not rehired, it became in my opinion a

question of business, because the failure to rehire

was primarily due, particularly in the matter of

Roush, Ludwig, to their failure to attend to their

machines and incompetency.

That I understood Mr. Fitzpatrick, the brother-

in-law of Mr. Driess, had come back to the plant.

That Mr. Mittman asked him to wait, and Mr.

Driess had walked out or had not [1238] waited.

Mr. Goldenberg then discussed the matter with

Mr. Roush. And I told him that I had been advised

that Roush had been re-employed at the time when

the factory opened up. That he had worked at the

fatcory approximately a month, I believe it was,

before it had shut down, during which period of

time he was supposed to become accustomed to or

experienced in the operation of this type of machine

by watching the other men. That when the factory

reopened, Mr. Driess worked with him on the ma-

chine for some period of time. That after Mr.

Driess had left, Mr. Roush had a major crackup.

That Mr. Driess said it was due to carelessness or

neglect.

And that we, therefore, had a practical business
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problem. That the amount of time a machine is

down effects the production of the plant. And as

production falls, or quantity falls, the profit, of

course, must be adversely affected, because the

volume of any plant is due to its production. That

on the business phase of who was or who was not

capable, that I had no experience, no knowledge,

and couldn't express any opinion as to who was

capable or who was not capable. That was entirely

up to Mr. Mittman. And it was my understanding

that Mr. Driess had given Mr. Mittman information

within his possession.

We said we would go down to the plant. But

I didn't go, Mr. Ashton. We had a conversation

about Mr. Ertel and Mr. [1239] Goldenberg going

down to the plant to meet with Mr. Mittman and

Mr. Driess. Mr. Ertel was about to fly out of town,

going back east or someplace. And Mr. Goldenberg

wanted to arrange that before Mr. Ertel left. I

don't recall the date that Mr. Ertel was going out of

town for a period of time.

That was the first conference in our office.

Then on April 20th Mr. Goldenberg and I talked

by telephone. He again asked for the checks to

Mr. Driess re the payment for the repairs. That

he had talked to somebody about Mr. Driess and

his brother-in-law, Mr. Fitzpatrick.

I told Mr. Goldenberg that I understood that Mr.

Driess had told Mr. Fitzpatrick that unless he

paid attention to his work that he might find him-

self out of a job. Mr. Mittman had told me that he,
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Mr. Mittman, had lent Mr. Fitzpatrick some money

at the request of Mr. Driess, because Mr. Driess felt

that if he lent it, he wouldn't get repaid. And that

Mr. Driess had told Mr. Mittman that Mr. Fitz-

patrick was not attending to his machine or his

work as he should.

Mr. Goldenberg told me that he understood from

Mr. Fitzpatrick—I am quite certain he told me he

had a statement from Mr. Fitzpatrick—that Mr.

Driess had said to him, "That he ought to wise up.

He was playing around with the wrong gang."

I told Mr. Goldenberg I had no knowledge what-

soever concerning that, excepting the only knowl-

edge we had was as [1240] told to us by Mr. Mitt-

man and Mr. Driess. That what Mr. Driess had

told Mr. Fitzpatrick was that he had better pay

attention to his work or he might find himself out

of a job. Mr. Goldenberg asked if I would have

Mr. Driess in for a conference. And I arranged

then for Mr. Goldenberg to meet with Mr. Driess

and Mr. Mittman and Mr. Kramer and myself in

our office.

On May 10, 1951, there was a conference at our

office with Mr. Goldenberg, Mr. Driess, Mr. Mitt-

man, Mr. Kramer, and myself.

Q. That was on

A. On or about May 10, 1951. Mr. Goldenberg

asked Mr. Driess and Mr. Mittman questions con-

cerning the machines, concerning operations by

these various, or certain of these knitters, who had
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not been re-employed. He asked Mr. Mittman ques-

tions and then left.

I told Mr. Goldenberg that I was going to take a

statement from Mr. Driess. I am quite certain I

told Mr. Goldenberg my office would send him a

copy, although I understand from Mr. Goldenberg

Ave didn't send it. At least I told one of the secre-

taries that the statement was to be sent to Mr.

Taylor.

I made some notes at the time of our conference.

He questioned Mr. Mittman concerning Mr. Fitz-

patrick on machine number 1. Mr. Goldenberg

stated that he understood

Mr. O'Brien: I don't like to interrupt. I would

like to inquire of Mr. Gitelson whether he is read-

ing his notes, or [1241] just using them to refresh

his recollection?

The Witness: No. I have the notes here.

Trial Examiner Myers: Let's have your recol-

lection before you use the notes.

The Witness: Certainly. Mr. Goldenberg asked

Mr. Mittman various questions concerning Mr. Fitz-

patrick, relating to Mr. Fitzpatrick 's operating ma-

chine number 1 with a Mr. Hubbard, whom I hadn't

met, and relating to whether or not the crackups

occurring on Fitzpatrick 's shift could have been

due to the neglect or failure to take care of the

machine by somebody on the second or third shift

on the same machine. He asked a number of ques-

tions concerning a Mr. Hubbard. There was a dis-

cussion by Mr. Driess and Mr. Goldenberg as to
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whether or not Mr. Hubbard had trained some of

the men on the machines, on some machines worked

on.

They discussed the Roush matter. Mr. Golden-

berg asked Mr. Driess if he told Mr. Fitzpatrick

that he was playing around with the wrong crowd.

Mr. Driess said he did not, but what he said to

Mr. Fitzpatrick was that he had better wise up and

tend to his work or he would not keep his job.

There was discussion about the operations of the

machines, a Kalio or whatever you call this type of

machine.

There was a discussion between Mr. Goldenberg

and Mr. Mittman concerning Mrs. Ludwig, the in-

visible mender.

Then Mr. Goldenberg had to either take a plane

or meet [1242] somebody at a particular time, and

he left.

Then subsequently Mr. Goldenberg and I had

some telephone conversations.

Q. (By Mr. Ashton) : In any of those conversa-

tions was anything said concerning the union filing

a petition or a stipulation or agreement for an elec-

tion?

A. Yes, among others. I received a note from

my secretary that Mr. Goldenberg had called and

said that Mr. Taylor, the investigator here, had

suggested a conference at Mr. Taylor's office of Mr.

Ertel, Mr. Goldenberg, Mr. Kramer, and myself to

see if the matter could be settled in some way. I

called Mr. Goldenberg and told him I had the note.
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That the thing I wasn't able to understand was that

if the union in good faith had any—I will withdraw

that—why wouldn't his client file the petition for

certification. He said he didn't know, excepting

only as it was a practice not to have a petition for

certification when there was an unfair labor prac-

tice charge.

I told him that in my opinion that if in good

faith they had a majority of the employees that

they would file the petition, because if they would

file their petition and if the employees voted for

it, our client would, therefore, have to enter into a

contract, or at least bargain for a contract, and

that would end any questions concerning any union,

although it would not end the question of unfair

labor practice with reference to these employees.

At least we would eliminate one [1243] thing, and

they could always file their unfair labor practice

charge. But the fact that his client would not file

his petition for certification, that was to my mind

that they didn't have a number of employees at all.

He said he did not know, only that it was not

their practice.

I then said to Mr. Goldenberg I would be happy

to meet anytime or any place, but that I didn't

frankly know what could be done, because it was

my opinion that an employer always had a problem

to decide as a matter of business wherever an un-

fair labor practice charge was made. That given an

employee who was inefficient, who as in this case

caused crackups, you not only have the cost of re-
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pairing of machines but also the loss of production.

And if an employee has enough crackups, and the

machine is shut down a number of times, the loss

to any factory in production is such that it is

cheaper perhaps to pay a man for time that he

didn't work than to have that man as an employee.

And hence in the first instance as to the efficiency of

some of these men and the question of productivity,

or loss, by reason of their inefficiency was for the

client to determine. And hence if the union did not

file any petition for certification, all we could pos-

sibly discuss perhaps was the taking back or pos-

sible taking back, of some of these people. But I

knew our client would not take anybody whom they

believed to be inefficient. [1244]

He was to discuss it with Mr. Ertel. I was going

to discuss it with Mr. Kramer or Mr. Mittman.

And the conference would be arranged at Mr. Tay-

lor's office for whenever they desired.

We didn't hold the conference. It just evaporated

after that.

Q. Now, during any of these conversations that

you have told us about, which includes those with

Mr. Damm, those with Mr. Ertel, and those with

Mr. Goldenberg, did anyone of those gentlemen

ever offer to in any way to produce any evidence

indicating that the union had a majority or any

substantial number of the employees of the plant

signed up with the union? A. No.

Q. Now, Mr. Gitelson, I show you General Coun-

sel's Exhibit No. 19, being a letter from Trimfit
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of California, addressed to Mr. Roy Roush, dated

February 7, 1951, and ask you to read the entire of

the letter.

A. Yes, I have read it.

Q. Did you prepare that form?

A. I prepared not this particular letter to Mr.

Roush, but the form itself.

Q. The form itself? A. Right.

Q. Now, I call your attention to this line in the

letter which reads, "All re-employment will be based

on ability." [1245] A. Right.

Q. Now, I will show you General Counsel's Ex-

hibit No. 11 and call your attention to the line there

which starts "All re-employment will be progres-

sively resumed." Which was the form you pre-

pared ?

A. The first one, General Counsel's Exhibit No.

19.

Q. Now, to whom did you send the form letter

to be sent out?

A. To Trimfit, attention of Mr. Mittman.

Q. And what were your instructions to Mr. Mitt-

man in connection with that?

A. To send a copy of that letter to each em-

ployee who had formerly been employed by the

plant at the time of the shutdowns, so that he

might ascertain who were desirous of re-employ-

ment and who not. And so he might at the same

time in the re-employing employ according to abil-

ity. And those, who in his opinion, were not capa-

ble, he would not rehire.
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I told him the plant, having been shut down some-

time in January, that I didn't want the people who
had formerly been employed there, working there,

to just sit around, believing that all of them would
be re-employed. And that, therefore, the letter

should go out so that those who had acquired re-

employment could decide if they wanted to come
back or apply for employment. Those, not acquir-

ing employment, would know that they were not

necessarily going to be rehired by the plant.

Q. What was your purpose in having it sent to

all of the [1246] employees—I will withdraw that

question.

Did you know at the time you drew up this letter

that there were perhaps some of them who were

not going to be employed?

A. I knew that from my conversation with Mr.

Mittman.

Q. What was your purpose then in instructing

that the letter be sent to all employees?

A. So that all employees whether to be rehired

or not would know, firstly, that they were not neces-

sarily going to be rehired. And secondly, so that

they might, if they desired, file the application so

Mr. Mittman could review them one at a time.

For example, in these discriminations, Mr. Mitt-

man told me that he thought that Mr. Fitzpatrick

would be a good knitter. But the only question was,

the only trouble was, his lack of what might be

called attention to his job. And that he, Mr. Mitt-

man, was satisfied that if Mr. Fitzpatrick would
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pay attention and truly try that he thought he had

the ability.

And so I suggested to Mr. Mittman that Mr.

Fitzpatrick might file the application, come on in,

and hold an interview. And Mr. Mittman could de-

cide whether or not Mr. Fitzpatrick was truly going

to pay attention, so to speak, to his job.

Trial Examiner Myers: And the other people

should file written applications and then be told

they were no longer [1247] needed?

The Witness: Those that would file written ap-

plications, that he decided not to rehire, he then

told that they weren't to be rehired.

Trial Examiner Myers : They should come to the

plant and be told they were not going to be rehired ?

The Witness: Yes. For instance, there was an-

other knitter, I remember, by the name of Murphy,

who Mr. Mittman said was a good man if he were

not engaged in a sideline he had of sporting goods

of some sort; that he, Mr. Mittman, was going to

talk to Mr. Murphy as to whether he would give it

up or had given it up, if he went back to work.

Mr. Ashton: You may cross-examine.

Trial Examiner Myers: Any questions, Mr.

O'Brien?

Mr. O'Brien: Yes, Mr. Examiner.

Cross-Examination

By Mr. O'Brien:

Q. Mr. Gitelson, were your instructions to Mr.

Mittman oral or in writing?



vs. Trim-fit of California, Inc. 615

(Testimony of Alfred Gitelson.)

A. Both, Mr. O'Brien.

Trial Examiner Myers: You mean about the

letters ?

Mr. O'Brien: About the letters.

The Witness : About the letters.

Q. (By Mr. O'Brien) : Was there a transmittal

letter to Mr. Mittman when you sent the form let-

ter?

A. I transmitted a letter with the form. [1248]

Q. Would I be able to see that?

Mr. Ashton: Yes, we have that right here.

Q. (By Mr. O'Brien): I call your attention,

Mr. Gitelson, to the line near the bottom of the

first page of the letter, dated February 5, 1951, ad-

dressed to Mr. Mittman: "Those who heretofore

proved themselves incapable you will naturally not

re-employ. Those such as the two gentlemen men-

tioned who were never employed and, hence, we

have no experience as to their ability, should be the

last ones employed."

To whom did you have reference there, sir? By
chance were those gentlemen Messrs. Roush and

VanHee ?

A. No. Mr. Roush had been employed, though

he hadn't worked on the machine itself; I mean, the

operation of the machine. The name VanHee

strikes no chord in my mind at all. I cannot tell

you at the moment the names of the two gentlemen

who were never employed.

Q. Do you remember the circumstances of any

conversation that you had relative to them?
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A. Yes. That a practical business plan should

be adopted, including first preference to those for-

mer employees who were capable, in Mr. Mittman's

opinion. That in re-employing for the operations

of a factory, that those who were there longest in

time and capable would be re-employed before those

who were there for the shortest length of time.

I don't recall the names of the two gentlemen

who were [1249] never re-employed.

Q. My question is—I will assume from the lan-

guage that he used, that some time after the shut-

down on January 22nd, between January 22nd and

February 5th, Mr. Mittman had hired two more

people to go to work when the plant started. Had
he said anything like that to you?

Trial Examiner Myers: Do the names of Ward
and Foster mean anything?

The Witness: There is one person. I recall a

man whom Mr. Mittman had promised employment

to before the shutdown. And because he felt that

he, therefore, had some obligation to him, he em-

ployed this man to work in cleaning up the shop,

to give him some employment, because he felt he

had committed himself to this gentleman. And that

man had never operated the machine.

And then Mr. Kramer told him that he didn't like

seeing Mr. Mittman paying out wages to a gentle-

man to whom he had no legal or no great moral

obligation.

Q. (By Mr. O'Brien): Does the name Alexan-

der Evasew mean anything to you?
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A. My memory for names is the worst in the

world.

Trial Examiner Myers: Do you remember the

name of Ward or Foster, from out of town, not

from California?

The Witness: The man that I have in mind,

your Honor, that Mr. Mittman had worked as a

cleanup man, because he had [1250] told him to

report to work at the plant, was from out of town,

if my memory serves me correctly. But I am not

positive of that. He was one of the gentlemen I

had in mind. The other I don't for the moment just

recollect.

Q. (By Mr. O'Brien): And you say on the

second page, "If there are any questions in your

mind as to the kind of application used, kindly call

me." Did he call you about the form of application

to be used? A. No.

Q. Did he submit the form of application to you

before he sent them out?

A. No. He told me that he had a form of appli-

cation, which I think, at some time they may have

used. But it was never submitted to us for our

approval.

Q. At least, you didn't look at the form of

application %

A. I did not look at the form of it. I had a tele-

phone conversation with either Mr. Mittman or his

secretary, who, I believe, was his daughter, as to

the form of the application they had at one time

used. But the written form I did not see.
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Q. Do you happen to recall how this conference

in Mr. Steinfeld's office was arranged?

A. Yes.

Q. Just give us your recollection.

A. Mr. Kramer consulted us at the request, or

by the recommendation, I should say, of another

person in town. He had with him this notification

of filing a petition for certification. I am not posi-

tive whether I called Mr. Steinfeld to make it at a

different date than originally set for. I know I

spoke to Mr. Steinfeld before I went up. And then

I met Mr. Kramer at his place of business and

walked over together to Mr. Steinfeld 's office.

Q. Maybe you can help me on this: Had you

received the notice of the filing of this Petition, be-

fore you prepared the notice to the employees,

which you sent Mr. Mittman?

A. If I could have the date on that notice of

filing petition

Trial Examiner Myers : Here it is.

Q. (By Mr. O'Brien) : You have the original

Petition, Mr. Gitelson, but there was no filed copy

of the notice of filing petition.

Trial Examiner Myers: You mean the letter.

Mr. O'Brien: The letter.

The Witness: Mr. Kramer had received that

letter notifying of the filing, and I had it

Trial Examiner Myers: The Petition was filed

January 26th

The Witness: My recollection is
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Trial Examiner Myers: Have you got the origi-

nal letter of the Regional Director notifying you?
The Witness: No, I don't, I looked for it or

told the girls to look. We didn't find it. [1252]

Mr. Ashton: Don't your records show that it

never went out?

Mr. O'Brien: They don't show it never went out.

I have not been able to find a filed copy in any of

our files.

The Witness : We had something which, I think,

was the notice of filing from the Board. My recol-

lection is that was before or just before this letter

of February 5, 1951. I think it was in the latter

part of January, 1951.

Q. (By Mr. O'Brien): At any rate, when you

wrote to Mr. Mittman, you knew there was a peti-

tion on file?

A. When I wrote the letter of February 5th, I

had already held the conference with Mr. Steinfeld,

Mr. Damm and Mr. Kramer, and, as I said, a young

lady. I knew that there had been a petition filed,

which either Mr. Steinfeld was going to recommend

to the Board that it be dismissed, or Mr. Damm
was going to refer to his people and refile.

Q. Your present recollection is that you wrote to

Mr. Mittman after you had your conference in Mr.

Steinfeld's office? A. Yes.

Q. When you were in Mr. Steinfeld 's office, did

Mr. Steinfeld show you this Petition ?

A. No.
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Q. Did he read this portion of it to you: " in-

cluded all production employees of Kramer Bros.,

Inc., at their Anaheim, California plant"? [1253]

A. No. We started right out by stating that we
would stipulate, but that I thought, for all prac-

tical purposes, it was foolish because of only two

or three people. There was no formality to the

meeting.

Q. Are you sure Mr. Steinfeld didn't read off

the portion of the Petition showing what they

claimed to represent?

A. No. I am sure that he did not. Because I

recall, Mr. O'Brien, opening the conversation after

the introductions, by stating that we would stipu-

late, but that I thought it was foolish because only

two or three people were employed: "Why don't

you wait until the plant is reopened?" That was

the beginning of the conference.

Q. And was something said there by either you

or Mr. Kramer about the union coming back in

three or four months or a year, when the plant had

bedded down?

A. No, not in that conversation.

Q. Was it in some other conversation?

A. No, not that I was present at. My conversa-

tion with reference to bedding down the plant was

when the time with Mr. Ertel

Trial Examiner Myers: When you wrote the

letter of February 5th, you had some idea that the

plant was about to reopen?

The Witness: Yes.



vs. Trimfit of California, Inc. 621

(Testimony of Alfred Gritelson.)

Trial Examiner Myers: And the next day you
went to the [1254] Labor Board and had a meeting
with Mr. Steinfeld?

The Witness: Well, my recollection for the mo-
ment is—but I am not positive—that the meeting

with Mr. Steinfeld and Mr. Damm was in the very

last portion of January of 1951. But I am not posi-

tive of that. That is my recollection at the present

time.

I remember—I have a recollection of asking one

continuance on the meeting with Mr. Steinfeld.

That was by telephone. And the meeting was, I be-

lieve, put over, the first time, because when I first

got this notice of filing, the date was already prac-

tically upon us. My calendar wouldn't permit it.

And I called Mr. Steinfeld and set it to another

date. Whether it was the first date was the very

last of January, or the date that the notice of set-

ting an informal conference would be held, or

whether it was the date continued to, I am not posi-

tive.

My recollection is that the date set forth in the

notice of filing was in the latter part of January.

And the date I was up there wasn't too far away

from the first date, as such. I could tell from the

calendar at the office, because I noted on it both

the date when we actually held the conference. And
I think we may have also put on the date when it

was supposed to be had.

Q. (By Mr. O'Brien): Do you still have that

calendar? A. Yes. [1255]
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Q. Do you think that probably during a recess

you could call your office and

Trial Examiner Myers: Suppose we take a re-

cess now. We will take a 15-minute recess.

(Short recess.)

Trial Examiner Myers: Are you ready to pro-

ceed, gentlemen?

Mr. Ashton: Ready.

Mr. O'Brien: Ready, Mr. Examiner.

Mr. Goldenberg : Ready, Mr. Trial Examiner.

Q. (By Mr. O'Brien): Mr. Gitelson, did you

telephone your office?

A. I did. And our calendar shows that our con-

ference with Mr. Steinfeld was on February 6th at

the hour of 10:30 a.m.

Q. And with that, do you recall that Mr. Kramer
had called you just the day before and said he had

arranged the conference for the 6th?

A. I remember speaking to Mr. Kramer the day

before. Our calendar shows I met with Mr. Kramer

at the hour of 9 :30 on the same day, February 6th,

at his office. It must have been the day before that

I spoke to him.

Q. So that means a conference was held in Mr.

Steinfeld 's office the day after you sent the letter of

instructions'? A. That is correct.

Q. Coming back to the conference in Mr. Stein-

feld 's office, you said it just opened by your stating

that you would be [1256] willing to consent to an

election ?
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A. Yes; but that I thought it was foolish, be-

cause we had only two or three employees working

at the time.

Q. Wasn't that when Mr. Damm said something

like, "Why can't all the employees vote"?

A. No. At that time there was no discussion

about all the employees voting in the election, until

the plant would reopen. I stated that the plant was

going to reopen shortly; that we would stipulate

if he wanted to refile his petition, and then have the

election.

Mr. Damm didn't say that. There were only, at

that moment, two or three employees.

Q. Was there a discussion at all of using the

payroll prior to the shutdown?

A. Excepting only Mr. Steinfeld's question to

Mr. Damm, "Do you claim" or "Does the union in-

tend to claim there was unfair labor practice, a

lockout?"

Mr. Damm's statement was, "No."

Trial Examiner Myers: Was there any discus-

sion about all the former employees being dis-

charged when you closed the plant and, therefore,

you didn't have any employees?

The Witness: I remember, your Honor, a dis-

cussion that the only employees at the time were

the three. To my recollection, there was no discus-

sion that they had been or had not been discharged,

the other former employees. But at that time [1257]

there were only three employees.

Q. (By Mr. O'Brien) : There was no discussion
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as to whether it was a discharge or just a tem-

porary layoff?

A. No, there wasn't at that time, except only to

say that the plant was within a short period of time

to reopen, and we would rehire employees, and then

the election could be held at that time.

Q. Was there any discussion of when the plant

would reopen?

A. My recollection is quite certain that I stated

it was going to open shortly in shifts, progressively,

or gradually. It would be first the first shift and

then the second shift and the third shift would be

added. They were going to open in stages.

Q. Didn't anyone ask whether that was going

to take a day, a week or a month?

A. The conversation was, it was going to be

within the immediate future.

Q. And no one in that conference either asked

or volunteered the information as to when it would

be?

A. In the immediate future they were going to

reopen the plant, and would re-employ in shifts or

groups, until they got the whole plant working full

three shifts a day. It wasn't a question of the dis-

tant future. It was the immediate future.

Q. Was there any discussion there about whether

some employees would be returned to work or

not? [1258]

A. No; not other than Mr. Steinfeld's question

to Mr. Damm whether he claimed there was a lock-

out. There was no discussion who was to be re-
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employed. The discussion was that as soon as it

reopened, and the employees had been employed,

the union could file its petition for election.

Q. Would it be fair to say that all the people

there at the conference assumed that everyone would

be re-employed when the plant reopened ?

A. I couldn't say, because we had no discussion

concerning that, who would or would not be re-em-

ployed.

Q. It just didn't come up?

A. It wasn't discussed at all.

Q. Did you have any reason for not telling the

people there that you had discussed with Mr. Mitt-

man the possibility that certain employees were

not to be recalled?

A. I had no reason not to, no.

Q. It just didn't come up?

A. It didn't come up. We were willing all the

time to stipulate to an election. We didn't discuss

other than Mr. Steinfeld's question about Mr.

Damm's claim if there was any discrimination or

lockout.

Q. Would it be fair to say that at least you

assumed that the election would be based on the

current payroll after the plant reopened?

A. Yes. [1259]

Q. Did you make such a statement?

A. No.

Q. The question of who would be eligible to vote

in an election never came up?

A. It was never discussed at that particular
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meeting. That particular petition was going either

to be dismissed or Mr. Steinfeld would recommend

its dismissal as there were only two or three em-

ployees. The question as to a future petition and

who would be eligible to vote was not discussed.

Q. You didn't have any suggestion as to when

Mr. Damm should refile his petition?

A. Yes. I suggested, "as soon as the plant

reopened.

"

Q. Did you say you would stipulate to the elec-

tion with just the new employees eligible to vote?

A. No.

Q. It just didn't come up?

A. At that time we would stipulate to the elec-

tion. The first conversation about employees em-

ployable was with Mr. Ertel and not Mr. Damm.

Q. How did the conference in Mr. Steinfeld 's

office wind up?

A. It wound up with Mr. Steinfeld 's statement

to Mr. Damm that he could dismiss his petition and

refile, or Mr. Steinfeld would recommend to the

Board, by reason of the two or three employees,

that it be dismissed without prejudice.

Q. You told the people there that the reason

the plant was [1260] going to be shut down was to

add the loopless toe attachment?

A. And to make certain that everything was in

tiptop shape so as to avoid crackups, wastage.

Q. Did you make the statement in this same

conference that there had been excessive crackups?

A. Excessive wastage. And then there was a
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conversation between Mr. Damm and Mr. Kramer
as to who was a competent or good knitter. And
Mr. Kramer stated that it was a matter of opinion.

Mr. Damm stated that some gentleman was a good

knitter.

Q. Do you recall who it was they discussed?

A. I think it was either Mr. Ludwig or Mr.

Roush, one of those two.

Q. And Mr. Damm said, "He is a good knitter,"

and Mr. Kramer said he didn't know anything

about it?

A. Mr. Kramer said it was a matter of opinion

as to who was a good knitter. And Mr. Kramer
then started to state to Mr. Damm that a man who
has wastage or crackups is not a good knitter.

I said to Mr. Kramer that there was no sense

arguing about the matter. So then Mr. Kramer

stopped talking.

Q. If at this conference the union had insisted

upon an election with the old payroll, would you

have agreed to it?

Mr. Ashton: I will object to that as being im-

material, irrelevant and speculative. [1261]

Trial Examiner Myers : I will sustain it.

Q. (By Mr. O'Brien): Who was it in that

conference that said that everyone would be re-

employed whom Mr. Mittman believed to be com-

petent? A. I did.

Q. You made that statement? A. Yes.

Q. Was there any reply to it?

A. The question by Mr. Steinfeld to Mr. Damm
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whether he, Mr. Damm, claimed or was going to

claim any lockout or discrimination. And then my
statement to Mr. Damm whether he believed that

the company or Mr. Mittman was anti-union. And
Mr. Damm's statement was no, he was not; that

Mr. Mittman had told him that he, Mr. Mittman,

wanted a union shop, favored a union shop.

Q. And it wound up with practically an ultima-

tum from Mr. Steinfeld that if they didn't with-

draw the petition, he would dismiss it?

A. He would recommend dismissal if they didn't

dismiss it themselves because of only two or three

people being employed at the time.

Trial Examiner Myers: Was there any discus-

sion at that conference of February 6th that the

plant was about to shut down? All past employees

were to report and file applications for employ-

ment? [1262]

The Witness : No. The statement was made that

the plant was about to reopen, but nothing about the

letter being sent out.

Q. (By Mr. O'Brien) : There was no discussion

of the number of employees that would be recalled ?

A. Yes. The statement was made that the plant

was going to reopen progressively; first one shift,

then the second shift, and then the third shift, to

work at capacity so that the number of people to be

re-employed or employed would equal or exceed what

they had.

Q. Was the statement made by anyone there

that the petition was premature in any event, be-

cause the plant had only been operating with three
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machines, and that when in full production it would

be six machines %

A. No. There was a statement about the plant

having more machines, but nothing about the peti-

tion being premature.

Q. There was no statement to the general effect

that when the plant was in full operation it would

have about twice as many employees as it did before

the shutdown?

A. Other than the statement that the plant was

going to have three shifts when it reopened, that all

the machines were going to operate. That was all.

There was no discussion about the fact that there

would be twice as many employees as they had had.

Q. And you are sure Mr. Damm didn't say any-

thing about [1263] representing any employees

there %

A. The number of employees, no. The fact that

he had, that his union represented the employees,

yes. But the number of employees they represented,

no.

Q. There was no discussion about a contract %

A. No. There was no discussion about a contract

whatsoever. The discussion was about the election.

Q. Aside from this brief interchange between

Mr. Kramer and Mr. Damm as to who was a com-

petent knitter, the union didn't request that the

company consult with the union about who was to be

replaced % A. No.

Q. But they discussed in that conference in Mr.
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Steinfeld's office the competency of one particular

knitter I

A. Yes. The name of one knitter was included

in Mr. Damm's statement about a competent knit-

ter, and that is when Mr. Kramer started to dis-

cuss who was or was not a competent knitter.

Q. Before this conference, had Mr. Mittman told

you who he would not rehire ?

A. No. Having refreshed my memory that the

conference in Mr. Steinfeld's office was on Feb-

ruary 6th, the very first one, I had no conference

with Mr. Mittman as to who he intended to rehire.

I had a telephone conversation with Mr. Mittman

relative to providing him with a form to go out to

employees, [1264] person who had worked there,

with reference to the form they had, which we had

to copy off, with reference to the re-employment of

those persons who were competent, and giving first

priority to what the union calls seniority rights in

the re-employement of people, based on ability,

time, and so forth.

And there was no specific conversation of indi-

vidual employees. My first conversation of specific

employees being before my first conference with Mr.

Taylor and before writing a letter as such ; and that

was, therefore, between February 6th and the time

I met Mr. Taylor and Mr. Ertel at Mr. Taylor's

office and before I provided Mr. Taylor with

photostatic copies of Mr. Driess' receipts for work,

or invoices for work, in that intervening period of

time.
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Q. I think you have answered my question. At

least before January 6th, Mr. Mittman had not told

you, either on the telephone or in person

Mr. Ashton: January 6th?

Q. (By Mr. O'Brien): February 6th. Pardon

me. —that he would not re-employ Mr. Ludwig?

A. No, he had not.

Q. Then did you receive a copy of this notice,

General Counsel's Exhibit 6?

A. Not to my knowledge. I don't recall receiving

any copy of it.

Q. That is the form letter, advising you of the

withdrawal [1265] of the petition?

A. I don't recall receiving any copy of that let-

ter.

Q. Were you advised by anyone that the petition

had been withdrawn?

A. No. I was not advised by anybody that it was

withdrawn.

Q. So when you came into the conference in

Mr. Taylor's office on April 12th, you still had not

any notice that the original petition was withdrawn ?

A. No.

Q. I wonder if you inquired of Mr. Taylor or

Mr. Ertel what happened to the old petition ?

A. No, I did not.

Q. You again agreed to stipulate to the elec-

tion? A. I did.

Q. And again there was no discussion of what

payroll should be used?

A. They had a discussion with reference to peo-
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pie not being employed; not the form of payroll

to be used. There may have been, between the

time when they closed and the time when we had

our conference, additional employees, other than

those originally employed at the time of the shut-

down, employed by the plant. And there was no

discussion other than that these people who had for-

merly worked, who were not re-employed, but that

other employees should not have the right to vote.

There was no discussion about using a payroll

date prior [1266] to the shutdown.

Q. Your suggestion, as I understand it, was that

if the technical objection of these unfair labor prac-

tices could be put to one side, that the union and

the employer would sign a regular consent election

form 1 A. Yes.

Q. With the understanding that the voting list

would include the names of people who were not

replaced after the shutdown?

Mr. Ashton: Not re-employed after the shut-

down?

Mr. O'Brien: Yes.

Q. (By Mr. O'Brien) : And also employees who

had not been on the company payroll before the

shutdown %

A. The last portion, those words weren't used.

It was all the employees employed by the plant,

and those people not re-employed, whose votes could

be challenged.

Q. Was it the expectation that the employer
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would challenge the votes of those four people who
were not re-employed?

A. To whom the unfair labor practice charge

was directed, yes.

Q. And the union would challenge the votes of

all new employees, or just any four employees that

they might pick out?

A. I did not know whom Mr. Ertel would chal-

lenge.

Q. After this election was held, then the expec-

tation was that the union would refile the charge,

and you said you would not allege, as defense, the

six months' statute of limitations in the Act? [1267]

A. The union could refile the form if it saw fit.

Let me give an illustration : You had 100 employees.

Let's assume that, even including these votes that

they challenged, the union would receive less than

50. Then, of course, the union would not be the

bargaining representative. Assume that the union

received more than 50, without including these peo-

ple. From the employer's standpoint, that union

was the collective bargaining representative of the

employees. Therefore, the deviser or determining

point would be the four or five people involved.

Then, of course, your challenge would become im-

portant.

The question was whether we were talking about

anything. We were willing to do whatever was

necessary to first find out the practical problem of

whether or not the union represented the employees.
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Q. Did anyone raise this very practical problem

:

In taking your same illustration of 100 employees,

and the vote came out 48 to 52, there could be no

determination until after the determination of the

unfair labor practice case ?

A. Did your 48 people include the four people

challenged %

Q. Assuming there would be a withdrawal, even

on both sides.

A. Let's assume now there would be 48 to 52

without the four or five people involved. If our

challenges were sustained, then, of course, the union

would not have the majority. The bargaining phase

would be out of the way. They could still [1268] file

the unfair labor practice charge.

Q. But the possibility wasn't discussed that the

election might not be determinative until after the

unfair labor practice charge had been disposed off

A. It was my opinion, and I so expressed, that

the election would dispose undoubtedly the question

of representation; that it would not necessarily dis-

pose of the unfair labor practice charge, as far as

retroactive pay to employees was concerned. On the

phase of the election, it would dispose of that.

Q. What did Mr. Ertel say?

A. Mr. Ertel said that it was not their practice.

He would not do that. It was not their practice to

have any election until an unfair labor practice

charge was determined.

Q. He said the reason for his refusal to consent
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to an election was because he had belief that there

was a lockout?

A. Yes, he believed that there was a lockout.

Q. At this conference did you tell Mr. Ertel and

Mr. Taylor that the reason the plant was shut down
was because the tool or jib arrived on the day of the

shutdown ?

A. No. We didn't discuss the day it arrived. I

told him it was shut down to put on the loopless toe,

to get the machinery in tiptop shape so as to avoid

in the future what occurred in the past ; to determine

whether or not, assuming the machine was put in

tiptop shape, whether or not the crackups were due

to the machine's fault or the operator's [1269]

fault. The specific day or dates when any tool

arrived was not discussed.

Q. When you were discussing this union activ-

ity, Mr. Ertel told you the first union meeting had

been held the Sunday before the shutdown?

A. On January 21st, the Sunday before the

shutdown.

Q. Just what was your question to Mr. Ertel?

A. Mr. Ertel said there was a lockout.

I said, "Mr. Ertel, how could it be a lockout if

the employer didn't even know of union activity?

When did you call your first meeting?"

And he said, "January 21st."

I said, "If you called your meeting January 21st,

you couldn't have, in my opinion, a lockout because

of the lack of knowledge of intent on the part of

the employer."
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That is when Mr. Ertel said he had no way of

telling' whether he knew or didn't know about it.

Q. And did Mr. Ertel tell you that he had been

trying to organize the plant for a matter of months ?

A. No. He didn't tell me a period of time they

were attempting to organize the plant.

Q. When you asked that question, you expected

that the answer would reveal when they sent out

the notice of the meeting?

A. I expected the answer would reveal when it

was sent out. [1270] My experience has been where

you have union activity, union organization before,

it is possible to construe the employees ' attitude dif-

ferently than when you have no union activity. I

understood Mr. Ertel to state to me on the same

day, January 21st, when they held the meeting,

they called the meeting.

Q. You said that no union representative ever

offered to show you proof of majority?

A. Correct.

Q. Did you ever ask any union representative

for proof of the majority? A. No.

Trial Examiner Myers: Nobody ever claimed to

represent

The Witness: A majority? No, your Honor. All

of our conversations were

Trial Examiner Myers : They wrote you a letter ?

The Witness : The letter they wrote with request

for recognition, that I answered in my question

when I suggested an election. It was the first state-

ment.
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Trial Examiner Myers: I mean prior to that,

nobody ever mentioned it?

The Witness: That is right.

Q. (By Mr. O'Brien): Coming back to your

conversations with Mr. Mittman, when was the first

time that he told you he had doubts about re-

employing certain people? [1271]

A. If my memory serves me correctly, Mr.

O'Brien, just before I communicated that informa-

tion to Mr. Taylor.

Q. Would it be this long detailed letter of March

9, 1951? A. Yes.

Q. And that would be a day or two before that

that Mr. Mittman for the first time told you that

he did not intend to re-employ Mr. or Mrs. Ludwig ?

A. Yes. It would be right about that time that

I prepared that letter.

Q. And how was this information communicated

to you?

A. Mr. Mittman came to my office at my request,

when I was engaged in the drafting of this letter,

so that I could get information on these persons

named in the proposed unfair labor charge. I knew

after the plant reopened and when Mr. Taylor had

given me the notice of unfair labor charge, and I

immediately communicated with Mr. Mittman, Mr.

Kramer, that they hadn't been re-employed. I had

him in to get the details on it. It was by telephone

and in conference.

Q. I want to be quite clear on this thing. It

wasn't until after the charge was filed that Mr.
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Mittman told you specifically the people he was

not going to take back?

A. After the charge was filed, I knew they

hadn't been taken back.

Q. Mr. Mittman hadn't given you any advance

notice ?

A. In advance he had not told me who he was

or was not going [1272] to re-employ.

Trial Examiner Myers : When did you first come

into the picture? When were you first retained?

The Witness : On or about the first of February.

Trial Examiner Myers: At that time were you

informed that the plant was closed down?

The Witness: Yes.

Trial Examiner Myers: And were you told that/

upon the reopening of the plant that some of the

employees were not going to be re-employed?

The Witness : I was told those not capable would

not be rehired.

Trial Examiner Myers : Who told you that ?

The Witness: If my memory serves me rightly,

it was Mr. Mittman.

Trial Examiner Myers: When did he tell you

that?

The Witness: By telephone just prior to my
writing of this letter of February, 1950.

Trial Examiner Myers: You mean the same

day?

The Witness: No, it would be a day or two be-

fore.

Trial Examiner Myers: Is that a long letter?
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Mr. Ashton: It is three pages.

Mr. O'Brien: That is very short for Mr. Gitel-

son.

Mr. Ashton: It is just a note.

Q. (By Mr. O'Brien): I show you General

Counsel's Exhibit 21, [1273] which is a letter of

June 6, 1951, addressed to Mr. Taylor by you. I call

your attention to the full paragraph in the middle

of page 2, and particularly to the following

Trial Examiner Myers: How does that para-

graph start if the case is printed for the court?

Q. (By Mr. O'Brien): The paragraph begins,

"I have carefully investigated the facts involved

and I am firmly of the opinion that no violation

of Section 8 (a) (3) exists herein."

I call your attention particularly to the following

portion

:

"I am advised that Karl Lieberknecht, Inc., after

promising Robert Kramer to forward the tool out

via air express spoke to Arnold Kramer in Phila-

delphia and told him that they did not know whether

they could or could not send out the tool forthwith

so that our client who did not know the exact date

when it would receive the tool. The tool was, in

fact, received, I believe, on January 22, 1951, and,

hence, on that date the first shift was allowed to

complete and the second shift was advised by wire

not to report for work and the change-over and

rechecking the machines commenced. Our client not

being certain as to the time when it would receive

the tool could not have and did not want to advise
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its employees in advance as to the shutdown, the

date being uncertain."

Mr. Gitelson, in showing that to you does it re-

fresh your recollection as to whether the date of

the receipt of the [1274] tool was referred to in

your conference with Mr. Ertel?

A. This does not refresh it, but my memory
being to the contrary.

Q. What is the source of that statement made

in the letter?

A. If my memory serves right, the affidavit of

Mr. Driess that I sent to Mr. Taylor.

Q. And you think that is the first communica-

tion to Mr. Taylor of the date of receipt of the tool %

A. The first communication by me as to the date

of the receipt of the tool.

Q. Did you ever tell the union representatives

when the tool was received?

A. Mr. Goldenberg and I discussed the tool

insofar as its use was concerned, about whether you

should shut down a plant or do one at a time. But

there was no conversation as to the date the tool

was received, excepting only, I think, while I am
not certain, that Mr. Goldenberg asked Mr. Driess

in my office on the conference of May 10th as to

when they received the tool.

Q. I call your attention to the last paragraph

on the same page:

" Keeping in mind that the union has claimed

both to you and to me that it represents the major-

ity of the employees and, as you know, I have
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offered to stipulate the holding of an election which

the union has rejected, it must follow that [1275]

no discrimination in regard to hire or tenure of

employment or any term or condition of employ-

ment to encourage or discourage membership in the

union was committed by our client."

My inquiry now is to when the union first claimed

to you that it represented the majority?

A. What is the date of the letter from the union ?

Mr. Ashton: April 7th.

The Witness: It was on or about that time.

Q. (By Mr. O'Brien): So that is the letter to

which you had reference in your communication to

Mr. Taylor? A. Yes.

Trial Examiner Myers : Did Mr. Robert Kramer

ever tell you about meeting with the officials of the

union ?

The Witness: He did, at Al Levy's restaurant.

Trial Examiner Myers : Did he tell . you what

transpired there?

The Witness: Yes.

Trial Examiner Myers: Did he tell you that at

the time the union claimed to represent a majority

and asked Mr. Robert Kramer to negotiate a con-

tract?

The Witness : He did not.

Trial Examiner Myers: What did he tell you

transpired ?

The Witness: He called me by telephone and

said that the meeting was supposed to be held be-

tween himself and—rather between himself and Mr.
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Spuller. That lie met Mr. Spuller. [1276] That

Mr. Spuller appeared to be a very nice gentleman.

That Mr. Spuller had told him that he, Mr.

Spuller, was here on a double mission. One, for a

vacation with his wife. Secondly, to assist the union

in organizing the shops, including Trimfit Hosiery.

That he wanted to know if he and Mr. Kramer

couldn't work together for the organization. That

Mr. Kramer had told him that he, Mr. Kramer,

understood that he could not sign or not agree to

compel anybody to belong to a union.

That he had discussed with Mr. Spuller that the

fact that shop was a new shop that it did not have

its permanent employees yet employed. And that

he thought that what Mr. Spuller ought to do was

wait until they got their permanent employees, the

shop actually operating, and then go into the organi-

zational drive he desired.

That Mr. Spuller asked him if he would stipulate

to an election. And that he had told Mr. Spuller

would call me and ask our opinion about stipula-

tion of an election.

That he had made a date with Mr. Spuller to

take Mr. Spuller and his wife out the following

Saturday to show them Los Angeles and for dinner.

And that he thought that Mr. Spuller was going

to wait until the plant reopened before engaging

in a concerted drive to organize the plant.

Mr. O'Brien: I offer General Counsel's Exhibit

21 in [1277] evidence.
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Trial Examiner Myers: Are there any objec-

tions %

Mr. Ashton: No objections.

Mr. Goldenberg: No objection.

Trial Examiner Myers: There being no objec-

tion, the paper is received in evidence. I will ask

the reporter to kindly mark it as General Counsel's

Exhibit 21.

(Thereupon the document above referred to

was marked General Counsel's Exhibit 21 and

received in evidence.)

Mr. O'Brien: I have no further questions.

Trial Examiner Myers: Mr. Goldenberg, any

questions %

Mr. Goldenberg: Just a few, Mr. Trial Exam-

iner.

Q. (By Mr. Goldenberg) : Mr. Gitelson, I be-

lieve in your prior testimony you referred to the

fact that I did request an opportunity to examine

certain checks from Trimfit to a Carl Driess?

A. Yes.

Q. Was I given an opportunity to examine these

checks %

A. I never produced them for you. I have no

recollection of ever sending them to you. My answer

would be that you didn't see them, though there

was no depriving you of the opportunity of seeing

them. I did not produce them for you.

Q. I will ask you one or two questions in refer-

ence to this conference of May 10, 1951. This con-
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ference took place in your office, did it not? [1278]

A. It did.

Q. And you recall about how long this confer-

ence was?

A. Actually your being in my office, because

unfortunately you had to wait out in the reception

room for awhile, I would approximate the confer-

ence at thirty or forty-five minutes.

Q. During this time, while I was waiting in your

outer office, Mr. Kramer and Mr. Driess and Mr.

Mittman were in your inside office?

A. Prior to the time you were in. The thirty or

forty-five minutes was that portion when you were

in the office with us.

Q. Mr. Gitelson, do you have a recollection now
of any inquiries by me addressed to Mr. Driess and

Mr. Mittman, concerning the matter of faulty air

conditioning and air current control ? A. Yes.

Q. Do you recall a discussion taking place be-

tween me and Mr. Mittman with reference to the

matter of air current control and air conditioning?

A. Yes. You and Mr. Driess and also Mr. Mitt-

man.

Q. And do you recall also certain questions by

me addressed primarily to Mr. Mittman in refer-

ence to the matter of painting certain glass windows

in the plant and the effect of not painting them

upon the machines? Questions of expansion and

contraction ?

A. No, I have no recollection of painting of

windows. [1279]
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Q. Mr. Gitelson, you did take comprehensive

notes in that conversation in your own handwriting ?

A. Not comprehensive. I may have used some

of my own devised shorthand on those.

Q. Do you have those notes at the present time?

A. Yes, they are still at the office.

Mr. Goldenberg : That is all.

Trial Examiner Myers: Any redirect examina-

tion, Mr. Ashton?

Mr. Ashton: We have no further questions.

Trial Examiner Myers : You are excused. Thank

you very kindly. [1280]

* * *

PAUL REYNOLDS
a witness called by and on behalf of the Respondent,

being first duly sworn, was examined and testified

as follows:

Direct Examination

By Mr. Ashton:
* * *

Q. Mr. Reynolds, what is your occupation?

A. Full-fashioned knitter.

Q. By whom are you employed?

A. By Trimfit Hosiery Mill.

Q. When were you first employed there?

A. Well, I went to work the 28th of August,

1950.

Q. Are you still working there?

A. Yes. [1282]
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Q. And who was on Number 1 on the shift just

ahead of you before the shutdown of the plant?

A. Well, I had to take it after both. Fitzpatrick

worked a straight third shift. So me and Ludwig

rotated back and forth.

Q. You rotated back and forth?

A. Some weeks after Ludwig and one week I

would take over after Fitzpatrick.

Q. Now, during the period before the shutdown,

when you would come in on your shift, did you

ever find the machine, when you started to work

on it, to be in any unusual condition as far as the

needles were concerned?

A. Well, I found it in a mess a lot of times.

Q. And what do you mean by the machine being

in a mess?

A. Well, it would be needles out of space. There

would be needles put in out of the peak. The

beards out of the center. It would cut narrowing

holes, mitre holes.

Q. When you found that condition would you

correct it?

A. Well, I done the best I could at the time.

Q. When you say you did the best you could,

what do you mean?

A. Some of them I corrected, yes.

Q. You would correct it? [1284]

A. Well, I have to stop it and put in needles.

Q. You changed needles? A. Yes.

Q. Did you do any straightening of needles?

A. I always straightened mine before I put it in.
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Q. Had you ever worked in a plant before where

Mr. Ludwig worked? A. Yes.

Q. Where was that?

A. It was in Redlands, California.

Q. And at Redlands was there ever an occasion

when you and Mr. Ludwig worked on the same

machine ?

A. Yes. We worked about three weeks on one.

Q. At Trimfit when you and—I will withdraw

the question.

At Trimfit, did you ever complain about working

on the same machine with Mr. Ludwig?

A. Yes. I complained quite a little bit about it.

Q. To whom?
A. To Mr. Robson, when he was superintendent.

Q. To anybody else?

A. Well, I have said something to Mr. [1285]

Mittman.
* * *

Cross-Examination

By Mr. O'Brien:

Q. Mr. Reynolds, did you see a petition with a

list of names on it that Mr. Landers had?

A. Yes.

Q. And Mr. Landers asked you to sign it?

A. Yes, he did.

Q. What did you say?

A. Well, I told him I wasn't interested. We
just started up, and there was not enough work

where we needed it yet.
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Q. Did Mr. Ludwig ask you to sign a union

card? A. No, he didn't.

Q. Did you know that Mr. Ludwig was trying

to put the union into the shop?

A. I heard him raving around. He asked me
once if I would come to the place where they were

holding the meeting.

Q. What did you say?

A. I told him I didn't know. I wasn't very

much interested.

Trial Examiner Myers: When did he ask you

that?

The Witness: Well, let's see. About—whenever

he asked me that, whenever the place was shut down,

about three or four days after that.

Trial Examiner Myers: After the shutdown?

The Witness: Yes.

Q. (By Mr. O'Brien): Don't you recall prom-

ising Mr. Ludwig that you would go to this meeting

on Sunday with him? [1293] A. No, I didn't.

Q. Or Mr. Fitzpatrick?

A. No, I did not. I did not bother with Mr.

Fitzpatrick. We didn't talk along then.

Q. You didn't talk at all. You didn't like Mr.

Fitzpatrick ?

A. No. We had too much trouble.

Q. You didn't like Mr. Ludwig, either?

A. Not particularly. I just didn't like to work

with him.

Q. You were trying to get something on both of

them? A. How is that?
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Q. You were trying to get something on both of

them? A. I wasn't particularly. [1294]

Q. Before the shutdown was there quite a bit

of discussion about the union among the knitters'?

A. Well, I couldn't say. There wasn't so much
talking to me about it.

Q. But you overheard the other knitters talking

about the union?

A. Well, I can't say so. The only thing I know

is very little. I could hear rumors once in awhile.

I didn't pay any attention.

Q. Any time you were asked directly you would

say, "I don't think the shop needs a union"?

A. The only time I was ever asked was when

the petition came around.

Q. You said the shop doesn't need a union?

A. Don't need it with a couple of machines get-

ting started [1312] up here.

Q. Had you ever worked in a union shop?

A. Yes.

Q. And did you drop out of the union?

A. Well, I guess I did. [1313]
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JAMES HUBBARD
a witness called by and on behalf of the Respondent,

being first duly sworn, was examined and testified

as follows: [1333]

Direct Examination

By Mr. Ashton

:

* * *

Q. Mr. Hubbard, what is your occupation 1

?

A. Superintendent at Trimfit of California.

Q. Are you superintendent of production there?

A. That is, the knitting room, production man-

ager; that is correct.

Q. And prior to coming to Trimfit, had you had

any experience as a knitter? A. Yes, I had.

Q. How long had you been a knitter before

coming to Trimfit? A. About 22 or 23 years.

Q. How old are you now? A. 43.

Q. When were you first employed at Trimfit?

A. In 1950. Well, I don't remember the exact

date. It was when the mill first opened up. The

records would show that.

Q. And in what capacity were you first em-

ployed? A. Knitter. [1334]

* * *

Q. (By Mr. Ashton) : Now, did you know Mr.

Ludwig at Trimfit? A. Yes, I did.

Q. Did you ever give any instructions to Mr.

Ludwig on the running of his machine?

A. Yes, I did.

Q. Do you know whether or not anyone else gave
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Mr. Ludwig any instructions in the running of the

machine before you did?

A. Mr. Fitzpatrick did.

Q. Do you know how much instruction Mr. Fitz-

patrick gave him? A. Around a week.

Q. And then did you give him instructions after

that? A. Yes, I did.

Q. How did it happen that after Mr. Ludwig

had been instructed for a week by Mr. Fitzpatrick,

that then he was given further instructions by you?

Did someone tell you to give him instructions?

A. Yes. Mr. Mittman did.

Q. And what did Mr. Mittman say?

A. Mr. Mittman told me, "Jimmy, I want you

to help Ludwig all you can." He said he had been

on the machine with [1348] Mr. Fitzpatrick for a

week. And I tried him on the machine. And if

Carl hadn't grabbed the machine, he would have

torn it all to pieces.

"We will give him another chance, and he is

going to stay on the machine with you until"—this

was on Monday. "If he is going to make it, he will

make it by then." He said, "We have to have

knitters, and we will give him all the chance we

can.
'

'

Q. About when was this?

A. This was when No. 1 was first starting.

Q. No. 2 hadn't started?

A. No. It hadn't started at that time.

Q. Did you then instruct Mr. Ludwig in the

operation of the machine? A. Yes, I did.
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Q. For how long? A. Three days.

Q. And what happened at the end of the three

days?

A. Mr. Mittman come around and asked me if

I thought he would be able to handle the machine.

I said I believed I felt if he takes his time and is

careful. I said, "I have done all I can for him."

Q. And then did Mr. Ludwig start to knit?

A. Yes, he did.

Q. Was there any occasion after that that you

ever interceded [1349] on Mr. Ludwig 's behalf with

Mr. Mittman?

A. Yes. About two weeks after that something

happened on the machine; I don't remember just

what it was. Anyway, Mr. Mittman walked in the

aisle and walked down to the machine and down to

Mr. Ludwig. It was all covered up with strings,

and dirty. He got on him about it.

" Can't you keep your machine cleaner than that?

Why don't you clean your machine up?"

Ludwig got a little huffy. Mr. Mittman said, "I

want you to clean your machine, or I will have to

let you go. I am not going to have the machines

running dirty."

I said, "Give him a chance. He has a wife and

three children, and the man needs the job."

Q. Did you ever at any time thereafter inter-

cede with Mr. Mittman on Mr. Ludwig 's behalf?

A. Yes. There was another time.

Q. When was that?

A. Later on. He had a smash of some kind on
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the machine, and he came over another time

Q. You will have to identify who came over.

A. Mr. Mittman. At that time he was out in the

mill every hour or two.

Q. What did Mr. Mittman say?

A. Well, he told Mr. Driess he was going to let

him go. Carl said to give him another chance, that

he needed the job, [1350] that he has a family, and

maybe he will pull out of it.

Q. Did you say anything?

A. Yes, I did. I said, "Let's give him another

chance." I felt sorry for him.

Q. Now, had you worked under Mr. Mittman

before you came to Trimfit? A. Yes, I had.

Q. For about how long?

A. I first started working under Mr. Mittman

in the latter part of 1939, and the first part of 1940.

I am not sure. It was at Mission Hosiery Mill.

Q. How long had you worked under him there?

A. About ten years there at Mission.

Q. Did you ever work under him anywhere else ?

A. Yes. At Anaheim Hosiery in Anaheim.

Q. About how long had you worked under him

there? A. Seven months.

Q. When you were at the Mission Hosiery Mill,

were you a member of the American Federation of

Hosiery Workers? A. Yes, I was.

Q. And also at Anaheim Hosiery?

A. Yes. I was a member of the American Fed-

eration of Hosiery Workers at Anaheim.

Q. And did you have some controversy with the
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union either while you were at the Anaheim Hosiery

or immediately thereafter ? [1351]

A. Yes. I had some trouble at Anaheim with

the union.

Q. With the union? A. That is correct.

Q. As a result of your difficulty there at Ana-

heim, did you get fired? A. Yes, I did.

Q. Did Mr. Mittman get fired, too?

A. He did.

Q. And as a result of your difficulty with the

union there at Anaheim, did you cease your mem-
bership in the union? A. I did. [1352]

* * *

Q. (By Mr. Ashton) : And since that time you

have been unfriendly with the union?

A. No, I haven't.

Q. But you haven't been friendly with the union,

have you?

A. Well, I haven't. I might say I never come

in contact with them to be friendly or unfriendly.

Q. Now, during the time that you were at Trim-

fit, did you know a Mr. Raymond Murphy, one of

the knitters there? A. Yes, I did.

Q. And after the shutdown of the plant on Jan-

uary 22nd, did [1355] you ever thereafter see Mr.

Murphy at the plant?

A. After the shutdown?

Q. Yes. A. Yes, one time.

Q. On one occasion? A. That is all.

Q. About when was that?

A. About a week after the mill started back up.
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Q. That would be somewhere around the middle

of February?

A. I couldn't say about the date. It would be

around a week after. I didn 't have occasion to keep

dates, and I wouldn't swear to the date. It was

around a week after it started up.

Q. After it first started up again?

A. After it started, after the shutdown.

Q. Did you see Mr. Murphy at the mill?

A. Yes.

Q. Did you have a conversation with him? Just

answer the question yes or no. A. Yes, I did.

Q. Was there anyone else present at the conver-

sation? A. Mr. Burley.

Q. Relate what was said and done.

A. Well, he was with Mr. Burley, and as he

started out of the mill, he had his tools and oil can

with him.

I said, "What is wrong, Pat? You are not quit-

ting us, [1356] are you?"

He said, "Yes."

I said, "Well, I'm sorry to hear that." I said,

"How about buying your oil can?" because those

pump cans are hard to get.

He said, "No, I don't want to sell it."

I said, "Well, I will give you $2.50 and sell it

back to you any time you want it."

He said, "No, I don't want to sell it."

Q. Had you known before that time where Mr.

Murphy had worked before he came to Trimfit?
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A. At the sporting goods store. That is what

he told me.

Q. And during the time that you saw Mr.

Murphy before the shutdown there at the mill, did

you ever have any discussion with Mr. Murphy or

conversation in which anything was mentioned

about his going back to the sporting goods house

to work?

A. He said he liked the sporting goods store

very much. The only reason he came to knitting

was that he could make more money knitting than

he could in the sporting goods business.

Q. Now, did you ever at any later time—just

answer yes or no—after this conversation with

Murphy, in which you talked about the oil can,

buying the oil can, did you ever have a conversa-

tion with Mr. Mittman about what you and Mr.

Murphy had said?

A. Yes, I did have a conversation. [1357]

Q. About when was that?

A. That was a few days after he came in and

got his oil can.

Q. And how did the conversation happen to

come up between you and Mr. Mittman?

A. He said he had to get all the knitters back

on the machines.

Q. Mr. Mittman said that? A. Yes.

Q. And what else did he say?

A. He asked did I know where I could get ahold

of Murphy.

Q. What did you say?
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A. I told him I understood that he had quit;

that he came in and got his tool box, and the con-

versation that I had with him. And I presumed

he was going back to the sporting goods store.

Q. Did you ever at any time thereafter have a

conversation with Mr. Mittman about Mr. Murphy?
A. Yes, I did.

Q. About when was that?

A. That was three or four weeks later.

Trial Examiner Myers: Later than what?

The Witness: Later than the first conversation

that I had with Mr. Mittman about Mr. Murphy.

I would say maybe four or five weeks. Somewhere

around there, maybe four or five weeks in there. I

wouldn't say just as to the date, because I [1358]

didn't keep dates.

Q. (By Mr. Ashton) : Where did this conver-

sation take place 1 A. At the mill.

Q. What was said?

A. He asked did I know what Murphy was do-

ing. I told him I understood from Kinney, he had

told me, that Murphy had gone back to the sporting

goods store. He had got the raise that he wanted.

And he understood he was well satisfied and didn't

want to come back to knitting; didn't want to go

back to knitting. [1359]

* * *

Q. Now, after the plant had shut down—just

answer the question yes or no—and prior to the

time it reopened, did you ever have any other con-

versation with Mr. Mittman about the union?
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A. Before the shutdown?

Q. No, after the shutdown of the plant. Just

listen to the question. After the shutdown of the

plant and before the plant reopened, did you have

any other conversation with Mr. Mittman about the

union, other than the one you have told us about?

A. After the shutdown, yes, while the mill was

down.

Q. That is the period I am talking about.

A. After the mill was down, I was with Mr.

Mittman at Santa Anita race track.

Q. About when was that?

A. That was—I don't remember whether the

mill had started operation again or just after it

started operation. I would say it was four or five

weeks after the mill shut down, when [1364] we

was at the race track. I told him

Q. Just a moment. I want to get this a little

bit more definitely. Do you know when the mill

reopened? A. The date?

Q. Yes. A. No, I don't.

Q. Do you remember the circumstances of the

mill reopening? I mean the fact that it did reopen.

A. Yes.

Q. Can you place this conversation at the race

track with reference to the time that it reopened,

either before or after, or how much before and

after ?

A. How long was the mill down? Then I can

answer the question.

Q. According to all the testimony here, the mill
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was down from the 22nd of January until about

the 8th of February, the 7th or 8th of February.

A. Well, the mill had reopened then.

Q. All right. How long had it been reopened ?

A. Maybe a week or ten days.

Q. So if the mill reopened, let us say, the 7th,

this would be somewhere around the 14th to the

17th of February. Would that be about right?

A. That is about right.

Q. You say this conversation took place between

you and Mr. [1365] Mittman at the race track?

A. Correct.

Q. Tell us what you said, and what he said.

A. I told him that I was surprised to hear that

all of the members, all of the employees in the mill

belonged to the union except three.

He said, "How do you know that?"

"Well," I said, "Lillian Hayes told the wife that

she went to one of the union meetings, and the

chairman said that all of the members in the mill

belonged to the union except two knitters, and one

of the knitter's wife."

And I told him I was surprised to hear that.

Q. Was your wife an employee there at that

time? A. Yes, she was.

Q. And did your wife belong to the union at

that time? A. No, she didn't. [1366]

* * *

Q. Now, again going back to the time when you

were on the night shift from time to time with Mr.
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Dennis Fitzpatrick, do I understand you to testify

that Mr. Fitzpatrick read the daily newspaper while

he was on the job? A. That is correct.

Q. Did you ever pay for this newspaper or offer

to pay for it? A. No.

Q. Did you, Mr. Landers, Mr. Koons, or Mr.

Dodson ever sit down and read Mr. Fitzpatrick 's

newspaper ?

A. I never sat down and read Mr. Fitzpatrick 's

newspaper. I never seen one of the others sit down

and read the paper you mentioned.

Q. Did any of you ever look at the paper?

A. I looked at the headlines. The paper would

be lying out [1369] there, and I have looked at the

headlines.

Q. But you never sat down and read it, as he

did? A. No.

Q. Did you ever, you, Mr. Landers, Mr. Koons,

or Mr. Dodson, ever sit down and read while on

the job, that you know of? A. No.

Q. Did you ever sit on the housing of the motor

at the end of your machine and read anything?

A. No. That motor is too hot to sit on. If you

did you wouldn't sit there long.

Q. Did you ever bring an electric razor to work

with you and shave while you were working?

A. I have taken my electric razor to work, but

I did not shave in the mill.

Q. What did you do with the razor there?

A. I took the electric razor in to blow it out.

We have an air pressure in there. I have taken my
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electric razor in there and blowed it out and put

on a couple drops of needle oil on the little ball on

the razor.

Q. But you didn't shave?

A. I did not shave in the mill ; no, sir.

Q. Did you ever say to Mr. Fitzpatrick, in words

or substance, that if he would bring the daily paper

in you would pay for it?

A. No, I did not. [1370]

Mr. Ashton: We have no further questions of

the witness. You may cross-examine.

Trial Examiner Myers: Mr. O'Brien, any ques-

tions ?

Mr. O'Brien: Yes, Mr. Examiner.

Cross-Examination

By Mr. O'Brien:

Q. You have a rather warm feeling of friend-

ship for Mr. Mittman, don't you?

A. Yes. I think a lot of Mr. Mittman.

Q. And when you saw Mr. Fitzpatrick reading

a newspaper on the night shift, you reported that

to Mr. Mittman, didn't you? A. I did not.

Q. Whom did you report it to ?

A. I didn't report that to anyone.

Q. You are sure of that?

A. I am sure of that.

Q. Was there any time when Mr. Fitzpatrick

was reading a newspaper when anyone else was

there except you?
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A. There could have been. I believe the No. 3

machine started up there ; it might have been a week

or two that there was someone else there, yes.

Q. Are you sure Mr. Fitzpatrick read a news-

paper at any time when there was others present

there except you and he?

A. Yes, when the shift changed, the others come

in. The knitters would be going off No. 2, that I

would be relieving, they would be there. [1371]

Q. I am asking you specifically if you saw Mr.

Fitzpatrick sit down and read a newspaper when

anyone was present except you? A. Yes.

Q. Who?
A. Mr. Dodson was present, for one. Mr. Lan-

ders was present, for one.

Q. You are sure of that?

A. Sure of that, yes.

Trial Examiner Myers : When was that ? At the

change of the shift?

The Witness: Yes.

Trial Examiner Myers: At the change of the

shift, Then Mr. Fitzpatrick was off duty, wasn 't he ?

The Witness: No. When you are relieving a

knitter you always maybe go in to work five min-

utes, something like that, or six or seven minutes

early. You change clothes. Maybe the other knit-

ters will hang around three or four minutes, telling

the knitter what he done on the machine. It is like

all changes of shift. There are always maybe ten

or fifteen minutes there that the knitters are there

together.
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Q. (By Mr. O'Brien): What I am trying to

get it is, if you remember any time when Mr.

Fitzpatrick was sitting down with his machine run-

ning, reading a newspaper, when Mr. Landers was

present. [1372] A. Yes, sir.

Q. When?
A. I remember several times like that.

Q. Several times? A. Yes.

Q. The first one was when?

A. Along when the No. 2 machine started up.

Q. That was when?

A. Well, No. 2 started up about five weeks after

No. 1 started up.

Q. Can you help us at all—even the month

—

when No. 2 started up?

A. Well, to tell you truthfully, I just don't know

the date No. 1 started up. If you know that, yes,

I could state the date for it. If you can give me
that information, I would be glad to answer your

question.

Q. You say you think you remember specifically

some time when you and Mr. Landers and Mr. Fitz-

patrick were present? A. Yes, I remember.

Q. And Mr. Fitzpatrick was sitting down read-

ing a newspaper? A. That is correct.

Q. What were you doing?

A. I was getting ready to start on No. 2, to

relieve the knitters going oif No. 2.

Q. What do you do to get ready? [1373]

A. To get ready, you change shift, say, you

change shift at 10:00 o'clock. 11:00 o'clock was
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when we was changing. The other knitters go off

at 10:00 o'clock. You are standing there ready to

take over the machine, so you don't have to shut

the machine down.

Q. When Mr. Fitzpatrick was reading, you were

standing there ready to take over the machine?

A. That is correct.

Q. And instead of attending to the operation of

the machine, Mr. Fitzpatrick was sitting down and

reading? A. That is correct.

Q. He was all ready to go to work?

A. I would like your question clearer. When I

was on No. 2 machine, I was with Mr. Fitzpatrick

eight hours, when he was running No. 1.

Q. I understand that. But at this particular time

when Mr. Fitzpatrick was reading his newspaper,

you were getting ready to start No. 2 machine, to

run No. 2 ?

A. No. 2 run a long time before the shutdown

there.

Trial Examiner Myers : I think what the witness

means is, he was being relieved as well as Fitzpatrick.

The Witness: I was working with Mr. Fitzpat-

rick eight hours.

Trial Examiner Myers: And Mr. Landers came

along to relieve either the witness or Mr. Fizpat-

rick. Is that what [1374] you mean?

The Witness: That is correct.

Q. (By Mr. O'Brien) : This was in the morn-

ing at the change of shift?
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A. Mr. Fitzpatrick stayed on the third shift

regularly for a good while there. Every third week

I would work eight hours at night on the third shift

with Mr. Fitzpatrick.

Trial Examiner Myers: Was this at the time

you were working on the third shift?

The Witness : That is when I would work on the

third shift.

Trial Examiner Myers: Are you telling us this

incident about Landers seeing Fitzpatrick reading

the newspaper while Fitzpatrick was sitting

down

The Witness : Mr. Landers would relieve me.

Trial Examiner Myers: Were you working on

the third shift or the second shift or the first shift?

The Witness : When I worked with Mr. Fitzpat-

rick, I would work the third shift.

Trial Examiner Myers: That is the only time

you worked on the same shift with Mr. Fitzpat-

rick?

The Witness: That is correct. I did run No. 1

machine for

Trial Examiner Myers: We are only interested

in when you worked on the same shift with Mr.

Fitzpatrick. That was on the third shift; is that

correct? [1375]

The Witness: That is when I worked in the

alley with him. That was on the third shift.

Trial Examiner Myers: Then Mr. O'Brien

asked if Mr. Landers came in either to relieve you

or Fitzpatrick. Most likely it was you?
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The Witness: He would come in to relieve me

in the morning, at six or seven in the morning.

Q. (By Mr. O'Brien): So this incident took

place in the morning when Mr. Fitzpatrick was

reading his newspaper?

A. You mean when Mr. Landers seen him

reading?

Q. Yes. A. That is correct.

Q. And what were you doing at the time?

A. What was I doing?

Q. Yes.

A. When Mr. Landers would come in to re-

lieve

Q. When Mr. Landers did come in to relieve

you, and Mr. Fitzpatrick was reading his news-

paper, would you be operating your machine?

A. I might have been standing at the end of the

machine. When you operate a machine, you don't

stand right in front of it all the time. You pick up

your work
;
you might be laying it on a cabinet

;
you

might be standing in front of your machine. You
might be watching your machine. You should be

watching it pretty close all the time. There is

plenty of [1376] instances where you might not be

standing at the end of the machine. You might

walk down to the middle of the machine.

Q. But you are sure that Mr. Fitzpatrick was

sitting down and reading a newspaper?

A. Several times, yes. In fact, every night I

worked with him he sat down and read the paper.
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Q. Wasn't that when his machine was running

down the leg?

A. Well, I have seen him when it was running

in the welt. I have seen him sitting when it was

running in the foot and the leg. Three different

places. I have seen the machine stopped and him

still reading the paper.

Q. You say you never read the paper?

A. I didn't say I never read the paper. I said

I looked at the headlines.

Q. You never had the paper in your hands ?

A. No. The paper was laying on top of the

cabinet there, and I would walk over and look at

the headlines.

Q. You never read beyond the headlines?

A. That is correct, I never read beyond the

headlines.

Q. Did you ever step away from your machine

and ask Mr. Fitzpatrick to watch it for you ?

A. We all do when we go to the restroom. But

there are no two knitters to be out of the alley at

the same time. That is customary in all mills. [1377]

* * *

Q. By the way, do you know Mr. McCoy?

A. John McCoy? [1402]

Q. Yes. A. Very well.

Q. What is his present position ?

A. His present position—I haven't heard from

John in some time. He used to be second vice presi-

dent. I heard he was organizational director now. I
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think he gave up the second vice presidency to run

for first vice president. He got beat, I understand.

Now he is organizing director. That is what I

heard. I don't know.

Trial Examiner Myers: Of what?

The Witness: Of the American Federation of

Hosiery Workers.

Q. (By Mr. O'Brien) : Do you recall any con-

versations with Mr. Ludwig in which Mr. McCoy's

name came up? A. No, I don't.

Q. You don't recall Mr. Ludwig saying that he

had written back East to the union and the union

told him to get in touch with you because you were

a friend of Mr. McCoy's?

A. Mr. Ludwig told me he was going to write

back. He never told me he was going to write back

there and mention my name. He did tell me he was

going to write back. He said he was going to write a

letter to Alexander McKeown, that is, the presi-

dent of the American Federation of Hosiery

Workers. He did tell me that.

Q. Do you remember telling Mr. Mittman about

this conversation [1403] with Mr. Ludwig ?

A. No.

Q. You never have? A. No.

Q. At any time?

A. No. I never told—I never discussed the union

activity with Mr. Mittman about Mr. Ludwig; only

what Mr. Ludwig said to me out in front of the

mill. He did ask me who talked to me the day of

the shutdown out there, about all this.
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Trial Examiner Myers: Who is "he"?

The Witness: Mr. Mittman.

Trial Examiner Myers: You mean that tele-

phone conversation that you had with Mr. Mittman ?

The Witness : I believe that was on Wednesday,

when I came back in; when I was telling him about

they were claiming a lockout. That was when I gave

him the card on Wednesday. And I believe I did

mention that.

Ludwig was standing there. Mr. Roush, I believe,

Mr. Murphy, were also standing there. And maybe

Mr. Reynolds. I wouldn't be sure. We were all

standing there talking. That was the afternoon when

we went over to go to work, when they was telling me
that. And

Trial Examiner Myers: Who told you about

the lockout?

The Witness: Mr Ludwig and Mr. Roush, and

they said, "Aw, it is just a lockout on account of we

had a union meeting." [1404]

Trial Examiner Myers: Is that what you told

Mr. Mittman on Wednesday?

The Witness: Yes.

Q. (By Mr. O'Brien): We might as well get

into that now, Mr. Hubbard. On Wednesday you

came to work about what time ?

A. Wednesday?

Q. Yes.

A. I came to work Wednesday morning, because

then I came in to help Mr. Carl Driess and Mr.
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Burley cut the shafts down for the loopless toe and

assist in any way I could.

Q. You had this card announcing the union

meeting with you? A. Yes.

Q. And you showed that to Mr. Mittman?

A. Yes.

Q. I want you tell me what the conversation

was on that occasion?

A. It was very little conversation. He asked me
if I had the card. I showed it to him, and he shook

his head. He said he couldn't figure out what it was

about. "You know me better than that, Jim. I was

always in favor of it at Mission Hosiery."

Q. And what did you say?

A. That was all that was said.

Q. That was when Mr. Mittman asked who was

claiming it was [1405] a lockout ?

A. On the Wednesday.

Q. Was that the same conversation?

A. That is right. I told him who the ones that

is claiming the lockouts. I told him there were

several knitters there, as well as I remember. The

ones that was standing there.

Q. That is, you told him it was Ludwig and

Roush and Murphy ?

A. I believe Mr. Reynolds was standing there.

Q. I am just wondering what names you men-

tioned.

A. I mentioned even Mr. Reynolds.

Trial Examiner Myers: Was Mr. Reynolds

claiming it was a lockout?
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The Witness: Mr. Reynolds didn't have very

much to say. He was listening to them talking.

Trial Examiner Myers: The only ones really

doing the talking were Murphy, Roush, and Lud-

wig, is that right? Or did anyone else join in the

conversation ?

'The Witness: Well, they are the only ones I

can remember. There might have been one or two

others standing there.

Q. (By Mr. O'Brien) : At least, that is all you

mentioned to Mr. Mittman?

A. I believe it was, yes.

Q. With regard to your trouble at the Anaheim

Hosiery Mill, isn't it a fact that you were a spokes-

man for the union knitters ? [1406]

A. At the Anaheim?

Q. Yes. A. That is correct.

Q. You were the leader of the group that wanted

the union representation? A. At Anaheim?

Q. Yes.

A. All the knitters there wanted a union. And
I was elected to spokesman, that is right.

Q. Mr. Mittman was sympathetic toward your

cause ?

A. Mr. Mittman, I wouldn't say he was sympa-

thetic. I wouldn't say he was against it. He made no

comments on it. He certainly never give me any

trouble.

Q. Anyway, you are pretty sure the reason you

were laid off and not recalled is because of your

union activity there?
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A. That I am sure of, yes. I think Mr. Golden-

berg can bear me out in that. [1407]

* * *

Q. (By Mr. O'Brien) : When you saw Pat on

this day, whenever it was, he and Mr. Burley were

coming out of the shop, is that it ?

A. No. I was in the shop.

Q. And Pat and Burley were talking?

A. Mr. Burley and Mr. Murphy came back in

the knitting room. I thought that Pat was coming

back to go to work. When he went over to pick up

his oil can and tools, naturally I was [1412]

surprised.

Q. You saw Pat and Burley come walking in

the knitting room together?

A. That is right.

Q. And did they both go over to where Mr.

Murphy kept his tools'?

A. Mr. Burley was standing there in the knit-

ting room. Mr. Murphy went over and got his tools.

They didn't both walk right down to the tool box

together.

Q. Mr. Murphy walked over to his tool box, and

then you walked over to where he was?

A. He came back. I was standing near the door.

As he came back with his tool box and oil can, that

was when the conversation took place.

Q. Mr. Burley didn't participate in this con-

versation? A. No, he didn't.

Q. Didn't he say anything? A. No.
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Q. And how far was Mr. Burley away when you

had this conversation with Mr. Murphy?

A. You mean how many feet
1

?

Q. Was he close to you ? A.
. Close to me ?

Q. Yes.

A. I would guess, as well as I remember, four

or five foot.

Q. I see. He just stood by the door. [1413]

A. He was behind. As Pat started out of the

knitting room, why, when Pat stopped there and

we had the conversation, he didn't interrupt in our

face to hear every word we said.

Q. Did Mr. Burley and Mr. Murphy come in

together, and then did Mr. Burley stay and talk

with you while Pat went and got his tools ?

A. No, he didn't. He walked on over to the

middle of the knitting room, as well as I recall.

Q. And you stayed close to the door ?

A. No. I was, oh, I believe, maybe helping to do

something on No. 5 or No. 6 machine there at the

door. I believe I was over near No. 5 or 6.

Q. And Mr. Burley was near the center of the

knitting room?

A. Yes, he was behind Mr. Murphy maybe four

or five feet, something like that. They kept just

side by side.

Q. They were halfway across the room from

you, though? A. What?

Q. They were halfway across the room from

where you were working?
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A. Do you speak of when he got the tool box?

Q. Yes.

A. He was running No. 3 machine. That was

where his tools was at. I was nearer the door,

coming out of the knitting room. I never paid too

much attention when he come in. I just thought he

was going to work. So then when he started [1414]

back out with his tool box and oil can, why, that is

when we had the conversation.

Q. All the knitting machines were going?

A. Some of them were running, yes.

Q. It was rather noisy? A. Yes, it was.

Q. Who spoke first?

A. I said, "Hello, Pat." He spoke to me.

Q. What did he say?

A. He said, "How you do, Jimmy?"

I said, "What are you doing there with the oil

can and tool box ? You are not leaving us, are

you?"

He said, "Yes."

I said, "Are you quitting?"

He said, "Yes."

I said, "Let me buy your oil can. I need one, and

they are hard to get." In fact, they are stiil hard

to buy.

He said,
'

' No, I am going to keep the can.
'

'

I said, "I will give you $2.50 for the can and

sell it back to you any time."

He said, "No, I want to keep it and look at it."

That is all that was said.
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Q. And you say it was a few days later you had

a talk with Mr. Mittman?

A. Yes. Mr. Mittman asked me [1415]

Q. Was it the same week or the following week?

A. It was three or four days after that.

Q. You don't know whether it was the same or

next week?

A. No, I wouldn't swear to that. It was three

or four days later that Mr. Mittman asked me about

Mr. Murphy, did I know where he was at.

Q. Do you remember whether any new knitters

had come in the mill between those two conversa-

tions? A. I don't believe there had.

Q. You don't know?

A. I wouldn't swear whether any new knitters

came in there or not between, in the three or four-

day period. But my recollection is there hadn't.

Q. Where was your conversation with Mr. Mitt-

man? A. With Mr. Mittman?

Q. Yes. A. At the mill.

Q. In the knitting room?

A. As well as I remember, yes, it was in the

knitting room. It was in the mill.

Q. While you were operating a knitting ma-

chine? A. That is correct.

Q. Was anyone else present?

A. No, I don't think there were.

Q. What was this conversation ? [1416]

A. He asked did I know where to get hold of

Pat, or where Pat was at. He asked me about

several of the knitters like that.
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Q. He asked you where Pat was. What did you

say?

A. I said I didn't know. Pat came and got his

tool box and oil can. He said, "No."

I said, "Yes. He must be going back to the sport-

ing goods store."

Q. Was that all of the conversation?

A. That was all of the conversation we had.

Q. Mr. Murphy had not told you he was going

back to the sporting goods store?

A. No. I took it for granted, because

Q. You are sure you told Mr. Mittman?

A. I told him I supposed he was going back to

the sporting goods store. I didn't know.

Q. You didn't say anything to Mr. Mittman

about him going back to work at the Redlands mill ?

A. No, I didn't. Not until a later conversation.

Q. Then you say it was three or four or five

weeks later that you had another conversation with

Mr. Mittman about Mr. Murphy ?

A. It was, yes. It was later, maybe three or

four weeks, something like that, maybe five. [1417]

* * *

The Witness : I believe Mr. Ward came in about

a week or ten days after Mr. Fortner did, or maybe

two weeks, something along there.

Q. (By Mr. O'Brien): Well, whenever it was,

what was your conversation with Mr. Mittman ?

A. He asked me had I seen Pat. Did I know

what he was doing. And I said, "Well," I had



vs. Trimfit of California, Inc. 677

(Testimony of James Hubbard.)

heard that he was working a few days up at Red-

lands. And then I understood now from Tom
Kinney that he already was back at the sporting

goods store. He got his raise, and he was well

satisfied. He didn't want to go back to knitting.

Q. What did Mr. Mittman say?

A. That was all that was said.

Q. In this conversation Mr. Mittman didn't say

anything about putting Mr. Murphy back to work?

A. No, he didn't. He didn't tell me he was

going to put him back or he wasn't going to put

him back. [1419]
* # *

Q. (By Mr. O'Brien): Mr. Fitzpatrick would

also come in early and sit down and read the paper ?

A. I have seen him come in early and sit down

and read the paper.

Q. Did you look at anything in the paper besides

the headlines? A. Did I?

Q. Yes.

A. No, I never looked at the news further than

the headlines.

Q. You never looked at the racing result?

A. No, I didn't. I looked at it at the track.

Mr. O'Brien: That is all.

Trial Examiner Myers: Mr. Goldenberg, any

questions ?

Mr. Goldenberg: Yes, Mr. Trial Examiner.

Q. (By Mr. Goldenberg) : You have been active

for a number of years in the American Federation

of Hosiery Workers? A. Yes.
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Q. Did you personally know Alexander Mc-

Keown, the president? A. Yes, I did.

Q. Have you had occasion to write to him di-

rectly? [1429] A. Not lately, no.

Q. But in the past you have written to him fre-

quently? A. Some time ago I have, yes.

Q. And you knew him well enough that you

addressed him as "Pop"?
A. That is right, I called him "Pop."

Q. Have you occasionally been active in organ-

izational work for the American Federation of

Hosiery Workers ? A. I have. [1430]

* * *

ROBERT KRAMER
a witness recalled by and on behalf of the Respond-

ent, having been previously duly sworn, was exam-

ined and testified further as follows

:

Direct Examination

By Mr. Ashton:
* * *

Q. And during the period from the opening of

the plant until July 1, 1951, who did the hiring and

firing of the employees at Trimfit?

A. Emil Mittman. [1433]

Q. And did Mr. Mittman ever confer with you

before hiring, rehiring, or firing any of the em-

ployees there?

A. Only for when he hired Burley. [1434]
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Cross-Examination

By Mr. O'Brien: [1441]

* * *

Q. You said a moment ago that it was a day or

two after the shutdown that you had a telephone

conversation with Mr. Mittman about the claim of

a lockout. With the questions I have asked you in

mind, on what day do you place this telephone

conversation ? A. Tuesday.

Q. On Tuesday? A. Possibly Tuesday.

Q. You are pretty sure it was before you signed

those checks, anyway? [1455]

A. Yes, quite sure.

Q. About what time of day was the phone con-

versation ?

A. I couldn't recall the time of the day.

Q. Who placed the call? A. Mittman.

Q. What was the conversation?

A. He heard that some of the knitters accused

us of a lockout.

Q. Did Mr. Mittman mention any names?

A. No.

Q. What did you say ?

A. I told him it was ridiculous.

Q. Was that all there was to the conversation?

A. Yes.

Q. Was that when you called Mr. Gitelson?

A. No. I believe I called Mr. Gitelson a day or

two later.

Q. And was that the cause of the conversation
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that you had with Mr. Mittman? A. Yes.

Trial Examiner Myers : That is the time you re-

tained Mr. Gitelson, or his firm %

The Witness: Yes. Yes, that is partly the rea-

son.

Trial Examiner Myers: I didn't say the reason.

I said was that the time.

The Witness: The time, yes. [1456]

* * *

(The documents heretofore marked General

Counsel's Exhibits Nos. 5 and 6 for identifica-

tion, were received in evidence.) [1469]

GENERAL COUNSEL'S EXHIBIT No. 5

Form NLRB-502—(8-49)

United States of America

National Labor Relations Board

PETITION

Important—Read Carefully

When this Petition is filed by a labor organiza-

tion or by an individual or group acting in its be-

half, the Petition will not be processed unless the

labor organization and any national or international

of which it is an affiliate or constituent unit have

complied with Section 9 (f), (g), and (h) of the

National Labor Relations Act.

Case No. : 21-RC-1776.

Date Filed: 1/26/51.

Compliance Status Checked By : D.B.
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Instructions.—Submit an original and four (4)

copies of this Petition to the NLRB Regional Office

in the Region in which the employer concerned is

located.

If more space is required for any one item, attach

additional sheets, numbering item accordingly.

Attachments Required.—Except when this Peti-

tion is filed by an employer under Section 9 (c) (1)

(B) of the act, there must be submitted with the

Petition proof of interest in the form of dated

authorization or membership application cards, or

other documentary evidence signed by employees,

together with an alphabetical list of their names.

The Petitioner alleges that the following circum-

stances exist and requests that the National Labor

Relations Board proceed under its proper author-

ity:

1. Purpose of this Petition (Check only the one

box which is appropriate)

A. [x] RC—Certification of Representatives

(Individual, Group, Labor Organ-

ization).—A substantial number of

employees wish to be represented

for purposes of collective bargain-

ing by Petitioner and Petitioner de-

sires to be certified as representative

of the employees for purposes of

collective bargaining, pursuant to

Section 9 (a) and (c) of the act.
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B. Q RM—Representation (Employer).—One

or more individuals or labor organ-

izations have presented a claim to

Petitioner to be recognized as the

representative of employees of Peti-

tioner as denned in Section 9 (a) of

the act.

C. n RD—Decertification.—A substantial

number of employees assert that the

certified or currently recognized

bargaining representative is no

longer their representative as de-

fined in Section 9 (a) of the act.

D. Q UA—Union Shop Authority.—(If em-

ployer consents to union shop elec-

tion, use Form NLRB-510 instead

of this Form NLRB-502.) Peti-

tioner is the representative of em-

ployees as provided in Section 9 (a)

of the act and 30 per cent or more

of employees within a unit appro-

priate for such purposes desire to

authorize Petitioner to make an

agreement with their employer re-

quiring membership in Petitioner

as a condition of continued employ-

ment.

E. UD—W ithdrawal of Union Shop

Authority.—Thirty per cent (30%)

or more of employees in a bargain-

ing unit covered by an agreement

between their employer and a labor



vs. Trimfit of California, Inc. 683

General Counsel's Exhibit No. 5—(Continued)

organization made pursuant to Sec-

tion 8 (a) (3) (ii) of the act desire

that such authority be rescinded.

2. Name of Employer: Kramer Bros. Inc.

3. Address (es) of Establishment (s) Involved
(Street and number, city, zone, and State)

:

1022 North Sabina Street, Anaheim, Califor-

nia.

4. Nature of Employer's Business: Women's

hosiery manufacturer.

5. Description of Unit Involved:

Included—All production employees of Kramer

Bros., Inc., at their Anaheim, California plant.

Excluded—All other employees including fixers,

Janitors, office and clerical employees and ex-

cluding all supervisors as defined in the Act.

6a. Number of Employees in Unit: 33.

6b. Number of Employees Supporting This Peti-

tion: 29.

(If you have checked box 1A (RC) above, check

and complete Either item 7a or 7b, whichever

is applicable.)

None.

7a. Request for recognition as Bargaining Rep-

resentative was made on (month, day,

year) and Employer declined

recognition on or about (month, day, year)

(If no reply received, so

state.)

7b. Petitioner is currently recognized as Bar-

gaining Representative and desires certifi-

cation under the act.
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General Counsel's Exhibit No. 5—(Continued)

8. Recognized or Certified Bargaining Agent (if

there is none, so state)

:

Name : None.

Date of Recognition or Certification: None.

9. Date of Expiration of Current Contract, if

any : None.

(Fill in Item 10 Only if You Have Checked

Box IE (ITD) Above)

10. Date of Election by Which Union Shop Author-

ity Was Granted: None.

11. Parties or Organizations Which Have Claimed

Recognition as Representatives (If none, so

state)

:

Name: None.

12. Other Unions Interested in the Employees De-

scribed in Item 5 Above (If none, so state) :

Name : None.

13. Declaration

:

I declare that I have read the above petition and

that the statements therein are true to the best of

my knowledge and belief.

AMERICAN FEDERATION OF
HOSIERY WORKERS,

Petitioner.

Affiliation, if any : Independent.

Signature of representative or person filing peti-

tion:

By /s/ ANTON J. DAMM,
President, Branch 43-B.
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General Counsel's Exhibit No. 5—(Continued)

Address: 2723 Moss Ave., Los Angeles, Calif.

Telephone number : CLeveland 6-2995.

Willfully False Statement on This Petition Can

Be Punished by Fine and Imprisonment (U. S.

Code, Title 18, Section 80.)

Received in evidence December 7, 1951.

GENERAL COUNSEL'S EXHIBIT No. 6

National Labor Relations Board

Twenty-first Region

111 West Seventh St.

Los Angeles, California

February 9, 1951.

Kramer Bros., Inc.,

1022 North Sabina Street,

Anaheim, California.

Re : Kramer Bros., Inc.

Case No. 21-RC-1776.

Gentlemen

:

This is to advise you that the Petition in the

above matter, with my approval, has been with-

drawn without prejudice.

Very truly yours,

/s/ HOWARD F. LeBARON,
Regional Director.

cc: American Federation of Hosiery Workers,

Branch 43-B,

2723 Moss Avenue,

Los Angeles, California.

Received in evidence December 7, 1951.
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Trial Examiner Myers: Mr. Ashton?

Mr. Ashton: Since we are here at my request,

I am not in a position to do as my friends, Mr.

O'Brien and Mr. Goldenberg, have done and waive

oral argument.

Trial Examiner Myers: Don't let their positions

deter you from arguing fully and at length.

Mr. Ashton: I would like to argue this, not in

complete detail, because I don't think that is neces-

sary. But there are some matters, which I think

are of importance, and I would like to put my
thoughts before the Trial Examiner for what they

may be worth, and what assistance they may [1472]

lend.
* * *

Now, we come next to the alleged refusal to bar-

gain on January 30th, which counsel has put in the

complaint by an amendment by litigation. This, of

course, is based upon the [1487] undenied testimony

of Mr. Spuller.

I want to give the Trial Examiner a hypothetical

situation. Let us suppose that a union representa-

tive and an employer meet. The union representa-

tive says to the employer, "My union represents a

majority of your employees. I demand that you

bargain with my union for a contract."

Let us suppose that the union actually does rep-

resent a majority at that time. The employer

says "No."

The union representative then says, "Well, if you

won 't bargain, will you agree to a consent election ? '

'
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And let us suppose, say, that the answer from

the employer is, "Yes, I will."

Then nothing further is said. They get up and

walk away from each other.

Failure to bargain? Certainly not. I don't think

it needs much argument to show that, because the

second request of the union representative is in-

compatible and inconsistent with the first request

to bargain. You wouldn't do both. You can't at

the same time bargain over a contract and have a

consent election. It doesn't make sense. So his

second request would cancel out and nullify the

first request. Under those circumstances if they

go ahead, both sides acting in good faith, and have

an election for reasons that were not connected in

any way with the employer, and the union loses

the election, certainly the union couldn't turn

around and successfully [1488] charge the employer

with having failed to bargain. It takes the un-

equivocal demand on the part of a union in order

to lay a basis for a failure to bargain charge. And
that means that the statements, the whole conten-

tion of the statements of the union must be so

definitely a demand to bargain that the employer

can't possibly be misled. And certainly the em-

ployer would be misled if the union representative

then suggested a consent election and agreed to it.

Now, the example that I have just given fits with

the facts of this case exactly, except that it all

didn't happen at the same time, at one single meet-

ing. According to the testimony of Mr. Spuller at

the meeting of January 30th he in the first instance
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asked Mr. Robert Kramer on several occasions and

in varying ways to recognize the union, bargain

with the union, make a contract with the union.

That Mr. Kramer refused. Then Mr. Spuller said,

when I finally asked him how this thing finally

end, he said finally he asked Robert Kramer to

agree to a consent election and that Mr. Kramer

said he would discuss it with his attorney and let

him know.

Mr. Spuller further testified on cross-examination

that he never after that ever suggested, asked or

demanded that the company recognize or bargain

with the union. That was on January 30th.

On February 5th Mr. Spuller departed from Los

Angeles [1489] without ever discussing the matter

further with Mr. Kramer, even though he saw him,

and left the matter in the hands of Mr. Damm, that

is, the matter insofar as the union was concerned.

On the very next day, February 6th, and before

Mr. Spuller 's suggestion of a consent election had

ever been withdrawn or changed, Mr. Robert

Kramer and Mr. Alfred Gitelson, his attorney,

came down to the Labor Board and met with Mr.

Damm and Mr. Steinfeld and offered to consent

to an election just as the employer had been asked

to do by Mr. Spuller. The election was not held

because of the policy of the Board, and the petition

was withdrawn. However, in that conversation Mr.

Gitelson said that Mr. Damm did not claim a ma-

jority for the union and did not demand that the

company recognize the union. Mr. Damm, on the

contrary, claims he did.
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That is a conflict in the evidence for the Trial

Examiner to decide. In deciding that conflict, I

want to call the Trial Examiner's attention to the

following facts:

First, if the union had made an unequivocal de-

mand to bargain on February 6th at the Labor

Board and met with refusal, why then did the

union send its letter of April 7, being Respondent's

Exhibit 2% On its face that letter purports to be

an original demand to bargain, and it doesn't men-

tion any previous demand or any previous refusal.

Second, if there was any unequivocal demand to

bargain [1490] and a refusal, why did the union a

month later on March 7, 1951, when it filed its

original charge in this case, make absolutely no

mention of any failure to bargain? I would like

to look at the exhibit so I may specifically put that

exhibit in the record. The original charge is dated

March 7, 1951, and is General Counsel's Exhibit

1-A. It alleges in substance a discriminatory lock-

out on January 22nd, and a charge that certain

named employees, whose names are in the present

complaint, were discriminatorily refused re-employ-

ment. There isn't one word in that charge about

any failure to bargain. Thirdly, if there was a

failure to bargain on February 6th, or on January

30th, why in its amended charge, which the union

filed on July 2, 1951, did it for the first time charge

failure to bargain and allege that this failure to

bargain was on April 16, 1951, which is the date

of Mr. Gitelson's letter to the union, Respondent's
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Exhibit 3, which answers, we contend, the first and

only demand on the part of the union to bargain.

When you consider all of those things, I think

that the evidence heavily preponderates in favor of

Mr. Gitelson's testimony as against Mr. Damm's
as to what occurred at the Labor Board office and

Mr. Steinfeld's office. [1491]

* * *

[Title of Court of Appeals and Cause.]

CERTIFICATE OF THE NATIONAL
LABOR RELATIONS BOARD

The National Labor Relations Board, by its Ex-

ecutive Secretary, duly authorized by Section 102.84,

Rules and Regulations of the National Labor Rela-

tions Board, Series 6, as amended, hereby certifies

that the documents annexed hereto constitute a full

and accurate transcript of the entire record of a

proceeding had before said Board, entitled "In the

Matter of Trimfit of California, Inc., and American

Federation of Hosiery Workers, AFL," the same

being known as Case No. 21-CA-1060, before said

Board, such transcript including the pleadings and

testimony and evidence upon which the order of

the Board in said proceeding was entered, and in-

cluding also the findings and order of the Board.

Fully enumerated, said documents attached hereto

are as follows:

(1) Order dated November 19, 1951, designating

Howard Myers as Trial Examiner for the National

Labor Relations Board.
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(2) Stenographic transcript of testimony taken

before Trial Examiner Myers on November 19, 20,

21, 26, 27, 28, 29, 30; December 3, 4, 5, 6 and 7, 1951,

together with all exhibits introduced in evidence.

(3) Copy of Trial Examiner Myers' Interme-

diate Report dated February 20, 1951 (annexed to

item 7 hereof), order transferring case to the Board

dated February 21, 1952, together with affidavit of

service and United States Post Office return receipt

thereof.

(4) Respondent's telegram dated March 12,

1952, requesting an extension of time for filing of

exceptions and brief.

(5) Board's telegram dated March 13, 1952, to

all parties, granting an extension of time for filing

of exceptions and briefs.

(6) Respondent's letter dated April 4, 1952, re-

questing oral argument, together with exceptions to

the Intermediate Report, which were received on

April 7, 1952. (Request for oral argument denied.

See Board's Decision and Order dated December

2, 1952.)

(7) Copy of Decision and Order issued by the

National Labor Relations Board on December 2,

1952, with Intermediate Report annexed, together

with affidavit of service and United States Post

Office return receipts thereof.

In Testimony Whereof, the Executive Secretary

of the National Labor Relations Board, being there-

unto duly authorized as aforesaid, has hereunto set

his hand and affixed the seal of the National Labor
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Relations Board in the City of Washington, Dis-

trict of Columbia, this 28th day of April, 1953.

/s/ FRANK M. KLEILER,
Executive Secretary.

[Seal] NATIONAL LABOR
RELATIONS BOARD.

[Endorsed] : No. 13827. United States Court of

Appeals for the Ninth Circuit. National Labor

Relations Board, Petitioner, vs. Trimfit of Cali-

fornia, Inc., Respondent. Transcript of Record.

Petition for Enforcement of Order of the National

Labor Relations Board.

Filed May 4, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13827

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

vs.

TRIMFIT OF CALIFORNIA, INC.,

Respondent.

PETITION FOR ENFORCEMENT OF AN
ORDER OF THE NATIONAL LABOR RE-
LATIONS BOARD

To the Honorable the Judges of the United States

Court of Appeals for the Ninth Circuit:

The National Labor Relations Board, pursuant

to the National Labor Relations Act, as amended

(61 Stat. 136, 29 U.S.C., Supp. V, Sees. 141, et seq.),

hereinafter called the Act, respectfully petitions

this Court for the enforcement of its order against

Respondent, Trimfit of California, Inc., Anaheim,

California, its officers, agents, successors, and as-

signs. The proceeding resulting in said order is

known upon the records of the Board as "In the

Matter of Trimfit of California, Inc., and American

Federation of Hosiery Workers, AFL," Case No.

21-CA-1060.

In support of this petition the Board respectfully

shows

:

(1) Respondent is a corporation engaged in

business in the State of California, within this
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judicial circuit where the unfair labor practices

occurred. This Court therefore has jurisdiction of

this petition by virtue of Section 10 (e) of the Na-

tional Labor Relations Act, as amended.

(2) Upon due proceedings had before the Board

in said matter, the Board on December 2, 1952, duly

stated its findings of fact and conclusions of law,

and issued an Order directed to the Respondent,

its officers, agents, successors and assigns. On the

same date, December 2, 1952, the Board's Decision

and Order was served upon Respondent by sending

a copy thereof postpaid, bearing Government frank,

by registered mail, to Respondent's counsel.

(3) Pursuant to Section 10 (e) of the National

Labor Relations Act, as amended, the Board is cer-

tifying and filing with this Court a transcript of

the entire record of the proceeding before the Board

upon which the said Order was entered, which tran-

script includes the pleadings, testimony and evi-

dence, findings of fact, conclusions of law, and the

Order of the Board sought to be enforced.

Wherefore, the Board prays this Honorable

Court that it cause notice of the filing of this peti-

tion and transcript to be served upon Respondent

and that this Court take jurisdiction of the pro-

ceeding and of the questions determined therein

and make and enter upon the pleadings, testimony

and evidence, and the proceedings set forth in the

transcript and upon the Order made thereupon a

decree enforcing those sections of the Board's said

Order which relate specifically to the Respondent
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herein, and requiring Respondent, its officers,

agents, successors, and assigns, to comply therewith.

NATIONAL LABOR
RELATIONS BOARD,

By /s/ A. NORMAN SOMERS,
Assistant General Counsel.

Dated at Washington, D. C, this 28th day of

April, 1953.

[Endorsed] : Filed April 30, 1953.

[Title of Court of Appeals and Cause.]

STATEMENT OF POINTS UPON WHICH
PETITIONER INTENDS TO RELY

In this proceeding petitioner, National Labor

Relations Board, will urge and rely upon the fol-

lowing points:

1. Substantial evidence on the record considered

as a whole supports the Board's findings that Re-

spondent refused to bargain collectively with the

representative of a majority of its employees in an

appropriate unit, in violation of the Act.

2. Substantial evidence on the record considered

as a whole supports the Board's findings that Re-

spondent discriminatorily refused re-employment to

four of its employees, James and Ruth Ludwig,
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Ray Murphy, and Dennis Fitzpatrick, in violation

of the Act.

/s/ A. NORMAN SOMERS,
Assistant General Counsel, National Labor Rela-

tions Board.

Dated at Washington, D. C, this 28th day of

April, 1953.

[Endorsed] : Filed April 30, 1953.

[Title of Court of Appeals and Cause.]

ORDER TO SHOW CAUSE

United States of America—ss.

The President of the United States of America

To Trimfit of California, Inc., 1022 Sabina St.,

Anaheim, California, and American Federation

of Hosiery Workers. Att. : Mr. Francis B.

Ertel, Pickwick Hotel, Anaheim, California:

Greeting

:

Pursuant to the provisions of Subdivision (e) of

Section 160, U.S.C.A., Title 29 (National Labor

Relations Board Act, Section 10 (e)), you and each

of you are hereby notified that on the 30th day of

April, 1953, a petition of the National Labor Rela-

tions Board for enforcement of its order entered

on December 2, 1952, in a proceeding known upon

the records of the said Board as
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"In the Matter of Trimfit of California, Inc.,

and American Federation of Hosiery Workers,

AFL, Case No. 21-CA-1060,"

and for entry of a decree by the United States

Court of Appeals for the Ninth Circuit, was filed

in the said United States Court of Appeals for the

Ninth Circuit, copy of which said petition is at-

tached hereto.

You are also notified to appear and move upon,

answer or plead to said petition within ten days

from date of the service hereof, or in default of

such action the said Court of Appeals for the Ninth

Circuit will enter such decree as it deems just and

proper in the premises.

Witness, the Honorable Fred M. Vinson, Chief

Justice of the United States, this 30th day of April

in the year of our Lord one thousand nine hundred

and fifty-three.

[Seal] /s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.

Return on Non-Service and Return on Service of

Writ attached.

Received May 6, 1953.

[Endorsed] : Filed May 13, 1953.
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[Title of Court of Appeals and Cause.]

ANSWER, OBJECTION, AND OPPOSITION
OF RESPONDENT TRIMFIT OF CALI-

FORNIA, INC., TO PETITION FOR EN-
FORCEMENT OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

To the Honorable the United States Court of Ap-

peals for the Ninth Circuit, and to the Honor-

able Chief Justice and Associate Justices

Thereof

:

Comes now the Respondent Trimfit of California,

Inc., and in answer, objection, and opposition to

Petitioner's "Petition for Enforcement of an Order

of the National Labor Relations Board," which

said order resulted from a proceeding known upon

the records of the National Labor Relations Board

as "In the Matter of Trimfit of California, Inc.,

and American Federation of Hosiery Workers,

AFL," being Case No. 21-CA-1060, respectfully

represents

:

I.

That Respondent objects to those portions of said

Order wherein said National Labor Relations Board

orders that Respondent shall:

"1. Cease and desist from:

"(a) Refusing to bargain collectively with

American Federation of Hosiery Workers,

AFL, as the exclusive representative of all

production and maintenance employees at its

Anaheim, California, plant, excluding super-
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visors as defined in the Act, with respect to

rates of pay, wages, hours of employment, or

other conditions of employment;

a<
2. Take the following affirmative action which

the Board finds will effectuate the policies of the

Act:

" (a) Upon request, bargain collectively with

American Federation of Hosiery Workers,

AFL, as the exclusive representative of all the

above-described employees, and embody any

understanding reached in a signed agreement";

II.

That said orders set forth in Paragraph I above

are based upon a finding of said Board reading as

follows, to wit:

"2. We agree with the Trial Examiner's

finding that the Respondent unlawfully refused

to bargain with the Union on and after Janu-

ary 30, 1951. The Respondent unqualifiedly re-

fused to bargain with the Union on January

30 and persisted in its refusal on February 6.

We agree with the Trial Examiner that the

Respondent's belated question, in April, of the

Union's majority and insistence upon a Board

election were not made in good faith. Although

the Trial Examiner relied in part upon his find-

ing of unlawful lockout on January 22 to show

the lack of good faith, we believe that the other

violations of the Act found herein, considered
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together with the Respondent's initial clear-cut

refusals to bargain, fully support the Trial

Examiner's conclusions."

III.

That Respondent's objections set forth in Para-

graph I above are made upon the grounds that said

orders quoted in Paragraph I above are based upon

the findings of the Board, quoted in Paragraph II

above; and that said findings are with respect to

questions of fact and are not supported by sub-

stantial evidence on the record considered as a

whole.

IY.

That the objections set forth in Paragraph I

above have heretofore been urged by Respondent

before the National Labor Relations Board and the

Trial Examiner of the National Labor Relations

Board throughout all of the proceedings in said

Case No. 21-CA-1060.

V.

Respondent further objects to enforcement of that

portion of said Order as follows, to wit:

"2. Take the following affirmative action which

the Board finds will effectuate the policies of the

Act:
* * *

"(b) Offer to Dennis Fitzpatrick, James R.

Ludwig, Ruth C. Ludwig, and Raymond Mur-

phy immediate and full reinstatement to their



vs. Trimfit of California, Inc. 701

former or substantially equivalent positions,

without prejudice to their seniority or other

rights and privileges * * * ??

VI.

That Respondent's objections set forth in Para-

graph V above are made upon the grounds and for

the reasons that Respondent has heretofore fully

and completely complied with said portion of said

Order quoted in Paragraph V above, which said

portion of said Order was contained in the "Inter-

mediate Report and Recommended Order" of the

Trial Examiner in said Case No. 21-CA-1060, and

Respondent should be required to comply only once

with said portion of said Order. Said portion of

said Order was by Respondent fully and completely

complied with in the following manner, to wit:

(a) That on or about March 12, 1952, Respond-

ent did in writing offer to Ruth C. Ludwig imme-

diate and full reinstatement to her former or

substantially equivalent position, without prejudice

to her seniority or other rights or privileges. That

said Ruth C. Ludwig did not accept nor has she

ever since that time accepted said offer; and by

reason thereof, said Ruth C. Ludwig has rejected

said offer.

(b) That on or about March 12, 1952, Respond-

ent did in writing offer to Raymond Murphy
immediate and full reinstatement to his former or

substantially equivalent position, without prejudice

to his seniority or other rights or privileges. That

said Raymond Murphy did not accept nor has he
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ever since that time accepted said offer; and by

reason thereof, said Raymond Murphy has rejected

said offer.

(c) That on or about April 3, 1952, Respondent

did in writing offer to James R. Ludwig immediate

and full reinstatement to his former or substantially

equivalent position, without prejudice to his senior-

ity or other rights or privileges. That said James

R. Ludwig did not accept nor has he ever since

that time accepted said offer ; and by reason thereof,

said James R. Ludwig has rejected said offer.

(d) That on or about March 12, 1952, Respond-

ent did offer to Dennis Fitzpatrick immediate and

full reinstatement to his former or substantially

equivalent position, without prejudice to his senior-

ity or other rights and privileges ; and said Dennis

Fitzpatrick did accept said offer and returned to

his position with Respondent and was re-employed

by Respondent on March 17, 1952. Thereafter, and

on April 3, 1952, Respondent did discharge said

Dennis Fitzpatrick for just cause, which said just

cause included by way of specification but not by

way of limitation serious negligence on the part of

said Dennis Fitzpatrick which resulted in a major

smashup of one of Respondent's knitting machines

which said Dennis Fitzpatrick was operating. That

neither said Dennis Fitzpatrick, American Federa-

tion of Hosiery Workers, AFL, nor the National

Labor Relations Board has at any time since said

discharge ever stated, claimed, or contended that

Respondent's said discharge of said Dennis Fitz-
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patrick was for anything other than just cause or

that said discharge was discriminatory.

Wherefore, Respondent prays:

1. That this Honorable Court deny Petitioner's

petition for a decree enforcing in whole the said

Order of said Board and/or requiring Respondent,

its officers, agents, successors, or assigns to comply

therewith.

2. That this Honorable Court modify said Order

by striking therefrom those portions of said Order

quoted in Paragraphs I and V hereof.

3. That any decree of enforcement of this Hon-

orable Court shall provide that whatever the Re-

spondent has already done in compliance with said

Order of said Board, prior to the entry of said

decree, will not be required to be redone, and only

such things, if any, as have been left undone by

Respondent will be required to be done by Re-

spondent.

4. For such other and further relief as this

Honorable Court may deem meet and equitable.

KNIGHT, GITELSON,
ASHTON & HAGENBAUGH,

By /s/ ROBERT R. ASHTON,
Counsel for Respondent.

Affidavit of Service by Mail attached.

[Endorsed] : Filed May 15, 1953.
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[Title of Court of Appeals and Cause.]

ORDER TO SHOW CAUSE

United States of America—ss.

The President of the United States of America

To American Federation of Hosiery Workers, 2319

North Broad Street, Philadelphia, Pennsyl-

vania.

Greeting

:

Pursuant to the provisions of Subdivision (e) of

Section 160, U.S.C.A., Title 29 (National Labor Re-

lations Board Act, Section 10 (e)), you and each

of you are hereby notified that on the 30th day of

April, 1953, a petition of the National Labor Rela-

tions Board for enforcement of its order entered

on December 2, 1952, in a proceeding known upon

the records of the said Board as
'

' In the Matter of Trimfit of California, Inc.,

and American Federation of Hosiery Workers,

AFL, Case No. 21-CA-1060,"

and for entry of a decree by the United States

Court of Appeals for the Ninth Circuit was filed

in the said United States Court of Appeals for the

Ninth Circuit, copy of which said petition is at-

tached hereto.

You are also notified to appear and move upon,

answer or plead to said petition within ten days

from date of the service hereof, or in default of

such action the said Court of Appeals for the Ninth



vs. Trimfit of California, Inc. 705

Circuit will enter such decree as it deems just and

proper in the premises.

Witness, the Honorable Fred M. Vinson, Chief

Justice of the United States, this 30th day of April

in the year of our Lord one thousand nine hundred

and fifty-three.

[Seal] /s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.

Return on Service of Writ attached.

Received May 11, 1953.

[Endorsed] : Filed May 29, 1953.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13827

National Laboe Relations Board, petitioner

v.

Trimfit of California, respondent

ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD

JURISDICTION

This case is before the Court upon a petition of the

National Labor Relations Board for enforcement of its

order issued against respondent on December 2, 1952,

pursuant to Section 10(c) of the National Labor Rela-

tions Act, as amended. 1 The Board's decision and

order (R. 29-38) 2 are reported in 101 NLRB No. 137.

This court has jurisdiction under Section 10(e) of the

Act, the unfair labor practices in question having oc-

1 61 Stat, 136, 29 U.S.C., Supp. V, Sees. 151 et seq. The relevant

statutory provisions appear in the Appendix, infra, pp. 14-18.
2 Record references designated "R" refer to the record printed

pursuant to the rules of this Court. Whenever in a series of refer-

ences a semicolon appears, references preceding the semicolon are

to the Board's findings; succeeding references are to the supporting

evidence.

(1)



curred at respondent's mill in Anaheim, California,

within this judicial circuit.
3

STATEMENT OF THE CASE

I. The Board's Findings of Facts

The Board found that the respondent violated Sec-

tion 8(a) (5) of the Act by refusing to bargain with the

statutory representative of its employees, and Section

8(a)(3) by discriminatorily declining, after a shut

down and subsequent reopening of its plant, to reinstate

four employees. Since, in its answer to the Board's

petition for enforcement, respondent appears to con-

cede the validity of the 8(a) (3) findings and the pro-

priety of the Board's back-pay remedy in respect

thereto,
4 we shall not detail these findings. The sub-

sidiary facts upon which the refusal to bargain finding

rests may be summarized as follows

:

3 Respondent is a New York corporation, licensed to do business

in California, where it manufactures full-fashioned ladies' hosiery.

All of the merchandise produced by respondent is sold to Kramer
Bros., Inc., whose stockholders are substantially the same as re-

spondent's. Kramer Bros., Inc., after supervising the dyeing and
packaging of the hosiery, ships it to points located outside of Cali-

fornia. Annual out-of-state shipments exceed $100,000. Respond-
ent's annual purchases of nylon spun yarn, all of which is received

from points located outside the State of California, exceed $50,000.

(R. 114-116.) The Board's jurisdiction is not contested.

4 Thus respondent's answer (R. 698-703) merely requests that

the Court "modify" the Board's order "by striking therefrom those

portions of said Order quoted in Paragraphs I and V hereof" (R.

703). Paragraph I of respondent's answer (R. 698-699) challenges

the bargaining provisions of the Board's order; Paragraph V (R.

700-701) is specifically limited to that portion of the Board's 8

(a)(3) remedy which directs reinstatement, and the objection

thereto, as Paragraph VI reveals (R. 701-702), is based solely on
the ground that respondent has already offered such reinstatement to

the four employees discriminated against. Accordingly, respondent
has in effect consented to the enforcement of all portions of the

Board's order (R. 35-38) except 1(a), 2(a), and the reinstatement
part of 2(b).



A. Background

Eespondent established its plant at Anaheim, Cali-

fornia in the summer of 1950, and proceeded to install

six knitting machines under the supervision and direc-

tion of Carl Driess, an employee of the manufacturer

of the machines (R. 31, 46; 117-121). The erection of

the first machine began in July (R. 46; 426-427), two

were installed and in operation by mid-September (R.

46 ; 426-427, 440), and all six machines were erected and
in operation by May 1951 (R, 429). As each machine

was placed in operation, respondent assigned newly

hired employees to it, for each of the three working

shifts (R. 482-483).

In the meantime, union interest developed among
the employees in the plant (R. 46; 199-204). Thus, in

early December 1950, a committee of respondent's em-

ployees, including James Ludwig who had joined the

Union at his previous job, met and discussed organizing

plans and wage scales with Anthony J. Damm, presi-

dent of Local 43-B of the American Federation of

Hosiery Workers (R. 46-47; 154-155, 162-163). There-

after there were numerous meetings of employees with

Damm or other Union officials, which resulted in per-

fecting organizing details (R. 48; 156-157, 165).

On Sunday, January 21, the Union held an organi-

zational meeting at the American Legion Hall. By the

next day, a total of 22 of respondent's 36 production

and maintenance employees had signed either Union

authorization cards or a petition signifying their de-

sire to be represented by the Union. (R. 48 ; 156, 203-

206, 244, 465-467, 647-648.) On that day (January 22)

,

respondent laid off all but a few of its employees and

shut down its plant, in order to effect a major change



in its manufacturing process (R. 31-32, 48 ; 126, 129, 132,

137-139). However, the Union's majority among the

employees continued to increase, so that by January 29

it represented 28 production and maintenance workers

(R. 64; 465-467).

B. The refusal to bargain

On January 30, Theodore Spuller, the Union's dis-

trict manager, met with Robert M. Kramer, respond-

ent's secretary (R. 64-65; 140-142, 144, 330). Spuller

first told Kramer that he believed that the January 22

shut down was in reality a lock out. Kramer denied

this and assured him that as soon as the machines were

" changed over" the employees would be recalled. (R.

65; 142, 331.) Spuller then advised Kramer that the

Union represented a majority of respondent's em-

ployees and requested negotiation of a collective bar-

gaining contract (R. 65; 144-145, 330-334). Kramer's

only reply to this request was that "he felt the plant

was too small to have organization" and the Union
" should come back in another year or two [when] the

plant would be larger. '

' He did not raise any question

as to the numerical majority of the Union. (R. 66;

332.)

Spuller pointed out that the size of the plant was not

a relevant consideration, and suggested that Kramer
consent to a Board election for purposes of verifying

the Union's majority claim (R. 66-67; 333). Kramer
replied that this was a matter that would have to be

taken up with respondent's attorney (R. 67; 333-334)

.

5

The next meeting between representatives of re-

5 At the Board hearing, Kramer's recollection of what transpired

at this meeting was obscure. His most frequent answer to questions

about the conference was, "I do not recall" (R. 65, n. 26 ; 142-149)

.



spondent and the Union—which was occasioned by the

Union's filing of a petition for a representation election

—took place at the Board's Regional Office on Feb-

ruary 6. Kramer and Attorney Gitelson represented

respondent, Damm represented the Union, and a field

examiner of the Board was also present. (R. 67 ; 147,

160-161, 349-350, 591-592, 622.) At this meeting, the

Union repeated its claim of majority status and its de-

mand for recognition, Damm informing Kramer and

Gitelson "that we had a substantial majority of Trimfit

employees that had signed union cards, that these em-

ployees were asking for union recognition" (R. 67;

160-161, 170).
6 Gitelson suggested that the Union's

petition was poorly timed inasmuch as the plant was

then shut down and respondent was employing only

two or three persons (R. 67-68; 592, 621, 626). He
added, however, that as soon as the plant reopened and

a full complement of employees were again at work

respondent would consent to an election (R. 67-68 ; 592-

594). Accordingly, the Union agreed to withdraw its

petition for certification (R. 68; 167, 632, 685).

But, on the same day (February 6), respondent,

having just persuaded the Union that there were too

few employees to arrange an election, started to notify

each of its employees that it was about to resume oper-

ations, and specified that, beginning on February 8,

they might apply for "reemployment" (R. 62, 75-76;

28-29, 612). At the time these notices were sent out,

Superintendent Mittman conceded that he intended to

"rehire" all of the "former" employees who applied,

6 When questioned at the Board hearing concerning Damm's
claim of majority status, Kramer, as in the case of the January 30

meeting, "could not recall" any of the details (R. 150). Gitelson's

denial that Damm had made such a statement was not credited by
the Trial Examiner (R. 68; 594-595, 629).
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with the exception of James Ludwig and his wife Ruth

(R. 514, 578). Shortly thereafter (February 17), Em-
ployee Hubbard told Mittman that all of respondent's

employees, except three (Hubbard, his wife, and

Employee Reynolds) were members of the Union (R.

73; 659).

The plant opened in progressive stages, the em-

ployees being put back to work as the machines and

other equipment became ready for renewed operation

(R. 514-515). All of the "former" employees who ap-

plied were given jobs, with the exception of four

—

James Ludwig, his wife Ruth, Raymond Murphy, and

Dennis Fitzpatrick (R. 76; 19-20). The Board found

(R. 33-35, 75-94)—and respondent, in its answer to the

petition to enforce the order herein, does not dispute

the validity of such finding (n. 4, \p. 2, supra)— that

these employees were denied reinstatement because of

their activities on behalf of the Union.

On April 7, 1951—the plant again being in normal

operation—Union representative Ertel, in a letter to

respondent, made a third claim of majority status and

another bargaining demand (R. 68; 348-349, 414). A
meeting between the parties followed on April 12 at the

Board's Regional Office, attended by Ertel, Gitelson as

spokesman for respondent, and a Board field examiner

(R. 68-69; 415, 595-596). The discussion centered

around the unfair labor practice charge which the Un-

ion had filed (R. 3-5), alleging as violative of the Act

the January 22 shutdown and respondent's refusal to

recall the four employees previously mentioned (R. 69

;

598-599). Finally, Gitelson offered to enter into a

consent election agreement, such as the Union had

sought at the two previous meetings (R. 69 ; 598). Be-

cause this agreement would require that the Union



withdraw its unfair labor practice charges,7
the Union

refused the offer (E. 69; 417-418, 600, 634-635).

On April 16, Gitelson replied to the Union's written

request of April 7, and, after referring to the inter-

vening conference held on April 12, questioned for the

first time the Union's majority status (R. 69-70; 352-

357). He suggested, however, that, if the Union could

produce evidence that a "substantial portion" of the

employees were members of the Union, respondent

would stipulate to the holding of a consent election

(R. 70; 353). As of April 16, 1951, respondent had 30

employees on its payroll, of whom at least 14 had signed

Union membership cards ; this, of course, is exclusive

of the four Union members discriminatorily denied

reinstatement (R. 465-467, 511).

II. The Board's Conclusions and Order

Upon the basis of the foregoing the Board concluded

that respondent's production and maintenance em-

ployees constituted an appropriate unit for collective

bargaining, and that the Union, on and after January

22, 1951, represented a majority of the employees

therein (R. 62-64). The board further concluded that

—by its unqualified refusals to bargain with the Union

on January 30 and February 6, 1951, and its belated

questioning of the Union's majority coupled with in-

sistence upon a Board representation election (in

April)—respondent failed to satisfy the good faith

bargaining requirements of Section 8(a) (5) of the Act

7 It is settled Board policy that a representation election will not

be conducted while unfair labor practice charges are pending affect-

ing the unit involved in the representation proceeding. Columbia
Pictures Corp., 81 NLRB 1313, 1314-1315. Cf. S. H. Camp v.

N.L.B.B., 160 F. 2d 519, 525 (C.A. 6) ; N.L.R.B. v. McKesson &
Bobbins, Inc., 121 F. 2d 84, 94 (C.A. D.C.), cert, den., 314 U.S. 674.
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(R. 33, 71-75). In addition, the Board held that re-

spondent, on reopening its plant after the January 22

shutdown, violated Section 8(a) (3) of the Act by dis-

criminatorily denying reinstatement to Employees

James and Ruth Ludwig, Dennis Fitzpatrick and Ray-

mond Murphy (R. 33-35, 75-94).

The Board's Order (R. 35-38) requires respondent to

cease and desist from the unfair labor practices found,

and from in any other manner interfering with, re-

straining, or coercing its employees in the exercise of

rights guaranteed them by Section 7 of the Act. Af-

firmatively, the Board's Order requires respondent to

bargain collectively with the Union upon request, to

offer reinstatement with back pay to the four employees

discriminated against, and to post an appropriate

notice.
ARGUMENT

As we have shown (n. 4, p. 2, supra) , respondent in ef-

fect concedes the validity of the Board's finding that, on

the reopening of its plant (commencing about Feb-

ruary 8, 1951), it refused to reinstate four employees

because of their role in the Union organizing campaign

which preceded the shutdown, and thereby violated

Section 8(a)(3) of the Act.8 Respondent merely re-

quests that this Court's decree enforcing the Board's

order modify said order in two respects: (1) by strik-

ing the provision requiring that the four employees

discriminated against be offered reinstatement because

respondent has already complied with this require-

ment; (2) by deleting the provisions requiring re-

spondent to bargain with the Union because the

Board's 8(a)(5) finding is not supported by the evi-

8 The substantial evidence amply supporting these findings is

summarized at R. 33-35, 75-95.
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dence. The first contention is clearly insubstantial, for

it is well settled that compliance with provisions of a

Board order is no defense to the entry of an enforce-

ment decree with respect thereto.
9

Accordingly, only

the second contention remains for discussion, and we
now turn to it.

Substantial Evidence on the Record Considered as a Whole
Supports the Board's Finding that Respondent Refused to

Bargain in Violation of Section 8(a)(5) of the Act

The evidence set forth at pp. 3-7, supra, fully

substantiates the Board's conclusion that respondent

refused to bargain in good faith. It shows that on three

occasions—January 30, February 6, and April 7, 1951

—the Union advised representatives of respondent

that it represented a majority of the employees and re-

quested that respondent bargain collectively. On the

first two occasions—when the Union did in fact have

a majority 10— respondent's representatives did not

9 See N.L.R.B. v. Mexia Textile Mills, Inc., 339 U.S. 563; N.L.R.B.
v. Pool Mfg. Co., 339 U.S. 577; N.L.R.B. v. Ronney & Sons, No.
13,315 (C.A. 9), decided August 24, 1953, slip, opinion, pp. 13-14.

If, as respondent contends, it has already offered reinstatement

to the four employees, obviously any decree entered by this Court
would not be construed to require it to perform the same act again,

and, should compliance proceedings be subsequently brought, re-

spondent would have full opportunity to prove what it now alleges

respecting these offers.

10 On January 22, 1951, when the plant closed down for repairs,

at least 22 of respondent's 36 production and maintenance employees

had authorized the Union to represent them, and by January 29

the number had increased to at least 28 (pp. 3-4, supra) . As of Janu-

ary 30 and February 6, these employees had not been discharged

but were merely in the position of employees who temporarily had
been laid off; accordingly, they continued as "employees" of re-

spondent. See North Whittier Heights Citrus Ass'n v. N.L.R.B.,

109 F. 2d 76, 82 (C.A. 9) ; Marlin-Rockwell Corp. v. N.L.R.B., 116

F. 2d 586, 588 (C.A. 2) cert, den., 313 U.S. 594; N.L.R.B. v.

Somerset Shoe Co., Ill F. 2d 681, 686 (C.A. 1).

But for the four discriminatory refusals of reinstatement, this

Union majority would have persisted through the reopening of the
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question the Union's majority status but merely

sought to avoid the bargaining obligation with unmeri-

torious excuses. Thus Kramer responded to the Janu-

ary 30 bargaining request with the suggestion that the

Union should devote its organizing efforts to larger

plants; while Gitelson, although he had just partici-

pated in plans to reopen the plant that very week,

ducked the February 6 request on the ground that its

"timing" was bad since the plant was closed. Then,

in April, after having attempted to dissipate the

Union's majority by discriminatorily discharging four

employees, respondent, for the first time, informed the

Union that it doubted its majority, and suggested that

the Union's claim be substantiated in a Board election.

This pattern of conduct by an employer has repeat-

edly been held to constitute a violation of the Act's good

faith bargaining requirements.11 Respondent's conten-

tions do not impair the validity of this conclusion.

Respondent's principal contention before the Board

was that it was not obligated to bargain until the Union

had established its majority through a Board election.

It is settled law, of course, that an employer may in-

sist upon a Board election as a condition precedent to

recognition when he has a good faith doubt that the

union really represents a majority of the employees.

However, it is equally clear that, when an employer

has no bona fide reason for challenging the union's

plant. The record discloses that, as of April 16, 1951, at least 14 of

the 30 employees then working had signed Union cards (p. 7,

supra.)

.

11 See N.L.E.B. v. W. T. Grant Co., 199 F. 2d 711, 712 (C.A. 9)

;

Idaho Potato Growers v. N.L.R.B., 144 F. 2d 295, 307-308 (C.A. 9),

cert, den, 323 U.S. 769; N.L.R.B. v. Morris P. Kirk & Son, Inc., 151

F. 2d 490, 492 (C.A. 9) ; N.L.R.B. v. Kobritz, 193 F. 2d 8, 14 (C.A.

1) ; Joy Silk Mills, Inc. v. N.L.R.B., 185 F. 2d 732, 741-742 (C.A.

D.C.), cert, den, 341 U.S. 914.
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claim, his "duty to bargain . . . may arise in absence

of certification." Ioh v. Los Angeles Brewing Co.,

183 F. 2d 398, 405 (C.A. 9) . "Certainly it is not one of

the purposes of the election provisions [of the Act] to

supply an employer with a procedural device by which

he may secure the time necessary to defeat efforts to-

ward organization made by a union." Joy Silk Mills,

Inc. v. N.L.R.B., 185 F. 2d 732, 741 (C.A. D.C.), cert.

den., 341 U.S. 914.

The facts previously summarized afford no basis

whatever for concluding that respondent ever had a

bona fide doubt as to the Union's claim of majority.

In the first place, it did not question the Union's status

in the initial meetings of January 30 and February

6. Moreover, any conceivable doubt as to the Union's

majority which respondent might have had, although

never expressed, must have been removed by the

several discussions then Superintendent Mittman had

with Employee Hubbard, who had been in close touch

with the Union's campaign from its start. Thus Hub-

bard, who subsequently became the plant superin-

tendent, testified that he had informed Mittman that

"all of the employees in the mill belong to the Union

except three '

' (R. 73 ; 659) . And Mittman himself testi-

fied that previously, on the evening of the Union or-

ganizing meeting and the day before the shutdown,

he had discussed the meeting and the Union's cam-

paign with Hubbard and with Assistant Superintendent

Burley (R. 576-578). Finally, respondent's resort to

the drastic weapon of discharge in order to undermine

the Union's majority provides conclusive proof that

there was no good faith motive for the doubts which

it first expressed in April. In sum, here as in N.L.R.B.
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v. W. T. Grant Co., 199 F. 2d 711, 712 (C.A. 9) cert,

den., 344 U.S. 928, the "Board was not in error in find-

ing that the insistence upon an election was not moti-

vated by a good faith doubt of the Union's majority."

Nor is there merit to respondent's contention that the

Union in effect waived its claim of majority status,

and any bargaining demand based thereon, by subse-

quently suggesting a consent election and indeed, filing

a representation petition (see pp. 4-5, supra).

Where, as here, respondent's obligation to bargain

had already arisen absent certification, the mere pro-

posal of such procedural step cannot be deemed to

remove this duty. Thus, respecting the same contention,

the First Circuit, in language equally applicable here,

held that (N.L.R.B. v. Kobritz, 193 F. 2d 8, 14) :

It is true that the union, upon meeting such re-

fusal to bargain, first adopted the course of filing

a representation petition for certification by the

Board under Section 9 of the Act. Later this

representation petition was dismissed at the

union's own request. But the right of employees

to bargain collectively through an exclusive bar-

gaining representative is not conditioned upon an

antecedent certification by the Board where, as

here, the majority status of the union is clearly

established otherwise, and the employer has no

bona fide doubt of such majority status, but seeks

to delay bargaining negotiations while resorting to

various coercive tactics designed to dissipate the

union majority support. National Labor Rela-

tions Board v. Beed <& Prince Mfg. Co., supra;

National Seal Corp., 127 F. 2d 776 ; National Labor
Relations Board v. Franks Bros. Co., 137 F. 2d

989, aff'd. 321 U.S. 702; National Labor Relations
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Board v. Harris-Woodson Co., 162 F. 2d 97.

Cf. N.L.R.B. v. Howell Chevrolet Co., 204 F. 2d 79,

86 (C.A. 9).

In the light of all the foregoing, it follows that the

Board properly concluded that respondent's refusals

to bargain with the Union violated Section 8 (a) (5)

of the Act.
CONCLUSION

Accordingly, it is respectively submitted that the

Board's Order should be enforced in full.

George J. Bott,

General Counsel,

David P. Findling,

Associate General Counsel.

A. Norman Somers,

Assistant General Counsel,

Norton J. Come,

Thomas F. Maher,
Attorneys,

National Labor Relations Board.

September, 1953.
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APPENDIX

The relevant provisions of the National Labor Rela-

tions Act, as amended (61 Stat. 136, 29 U.S.C., Supp. V,

Sees. 151, et seq.), are as follows:

Rights of Employees

Sec. 7. Employees shall have the right to self-

organization, to form, join, or assist labor organi-

zations, to bargain collectively through representa-

tives of their own choosing, and to engage in other

concerted activities for the purpose of collective

bargaining or other mutual aid or protection, and
shall also have the right to refrain from any or all

of such activities except to the extent that such

right may be affected by an agreement requiring

membership in a labor organization as a condition

of employment as authorized in section 8 (a) (3)

.

Unfair Labor Practices

Sec. 8. (a) It shall be an unfair labor practice

for an employer

—

(1) to interfere with, restrain, or coerce em-

ployees in the exercise of the rights guaranteed

in section 7

;

*****
(3) by discrimination in regard to hire or

tenure of employment or any term or condition

of employment to encourage or discourage mem-
bership in any labor organization:*****

(5) to refuse to bargain collectively with the

representatives of his employees, subject to the

provisions of section 9(a).
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Repeesentatives and Elections

Sec. 9. (a) Representatives designated or

selected for the purposes of collective bargaining

by the majority of the employees in a unit appro-

priate for such purposes, shall be the exclusive

representatives of all the employees in such unit

for the purposes of collective bargaining in respect

to rates of pay, wages, hours of employment, or

other conditions of employment: Provided, That
any individual employee or a group of employees

shall have the right at any time to present griev-

ances to their employer and to have such grievances

adjusted, without the intervention of the bargain-

ing representative, as long as the adjustment is not

inconsistent with the terms of a collective-bargain-

ing contract or agreement then in effect : Provided

further, That the bargaining representative has

been given opportunity to be present at such ad-

justment.

(b) The Board shall decide in each case whether,

in order to assure to employees the fullest freedom

in exercising the rights guaranteed by this Act, the

unit appropriate for the purposes of collective bar-

gaining shall be the employer unit, craft unit, plant

unit, or subdivision thereof

:

* # » * *

(c) (1) Whenever a petition shall have been

filed, in accordance with such regulations as may
be prescribed by the Board

—

(A) by an employee or group of employees or

any individual or labor organization acting in

their behalf alleging that a substantial number
of employees (i) wish to be represented for col-

lective bargaining and that their employer de-
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clines to recognize their representative as the

representative defined in section 9 (a),*****
the Board shall investigate such petition and if it

has reasonable cause to believe that a question of

representation affecting commerce exists shall

provide for an appropriate hearing upon due

notice. Such hearing may be conducted by an
officer or employee of the regional office, who shall

not make any recommendations with respect

thereto. If the Board finds upon the record of such

hearing that such a question of representation

exists, it shall direct an election by secret ballot and

shall certify the results thereof.*****
(4) Nothing in this section shall be construed to

prohibit the waiving of hearings by stipulation for

the purpose of a consent election in conformity

with regulations and rules of decision of the Board.*****
Prevention or Unfair Labor Practices

Sec. 10. (a) The Board is empowered, as here-

inafter provided, to prevent any person from en-

gaging in any unfair labor practice (listed in sec-

tion 8) affecting commerce. This power shall not

be affected by any other means of adjustment or

prevention that has been or may be established by
agreement, law, or otherwise :

* * *

(c) * * * If upon the preponderance of the

testimony taken the Board shall be of the opinion

that any person named in the complaint has en-

gaged in or is engaging in any such unfair labor

practice, then the Board shall state its findings of
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fact and shall issue and cause to be served on such

person an order requiring such person to cease and
desist from such unfair labor practice, and to take

such affirmative action including reinstatement of

employees with or without back pay, as will

effectuate the policies of this Act :
* * *

(e) The Board shall have power to petition any
circuit court of appeals of the United States (in-

cluding the United States Court of Appeals for the

District of Columbia), or if all the circuit courts

of appeals to which application may be made are

in vacation, any district court of the United States

(including the District Court of the United States

for the District of Columbia), within any circuit

or district, respectively, wherein the unfair labor

practice in question occurred or wherein such per-

son resides or transacts business, for the enforce-

ment of such order and for appropriate temporary

relief or restraining order, and shall certify and file

in the court a transcript of the entire record in the

proceedings including the pleadings and testimony

upon which such order was entered and the findings

and order of the Board. Upon such filing, the

court shall cause notice thereof to be served upon
such person, and thereupon shall have jurisdiction

of the proceeding and of the question determined

therein, and shall have power to grant such tempo-

rary relief or restraining order as it deems just and
proper, and to make and enter upon the pleadings,

testimony, and proceedings set forth in such tran-

script a decree enforcing, modifying, and enforcing

as so modified, or setting aside in whole or in part

the order of the Board. No objection that has not

been urged before the Board, its member, agent, or

agency, shall be considered by the court, unless the
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failure or neglect to urge such objection shall be

excused because of extraordinary circumstances.

The findings of the Board with respect to questions

of fact if supported by substantial evidence on

the record considered as a whole shall be conclu-
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No. 13827

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

National Labor Relations Board,

Petitioner,

vs.

Trimfit of California,

Respondent.

BRIEF OF RESPONDENT.

To the Honorable, United States Court of Appeals for the

Ninth Circuit, and to the Honorable Chief Justice

and Associate Justices Thereof:

The respondent, Trimfit of California, Inc., presents

this its brief in support of its "Answer, Objection and

Opposition of Respondent, Trimfit of California, Inc., to

Petition for Enforcement of an Order of the National

Labor Relations Board" heretofore filed and served herein,

and respectfully represents that this Honorable Court

should deny petitioner's petition for a decree enforcing

the Order of the National Labor Relations Board of

December 2, 1952, reported in 101 N. L. R. B., No.

137, upon the ground and for the reason that Order is

based upon Findings of Fact which are not supported by

substantial evidence on the record considered as a whole.
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I.

Restatement of the Case.

The Respondent started to establish its knitting mill,

for the knitting of women's hosiery, at Anaheim, Cali-

fornia, in about July of 1950 [R. 426].* In December,

1950, Local 43-B of the American Federation of Hosiery

Workers commenced to attempt to organize Respondent's

employees, which ultimately resulted in an organization

meeting of Respondent's employees, held by the Union on

January 21, 1951, all of which was done without the

knowledge of the Respondent [R. 512, 32]. On the fol-

lowing day, January 22, 1951, Respondent closed down

its mill and discharged all but a few of its employees in

order to effect a major change in its manufacturing pro-

cesses [R. 31, 32]. On January 26, 1951, the Union

filed a Petition for Certification as the collective bargain-

ing agent of Respondent's employees with the Board [R.

680-685].

On January 30, 1951, Robert Kramer, an officer of

Respondent, and Theodore Spuller, representing the Union,

had a luncheon, at which time Spuller in the first instance

requested Kramer to recognize the Union as the Collective

Bargaining representative of Respondent's Production and

Maintenance Employees, and deal with the Union as such

representative, but later in the conversation in effect with-

drew that request and asked Kramer whether or not he

would agree to a consent election. Kramer answered by

stating that he would have to take that up with his attor-

ney [R. 340]. In this conversation Spuller did not offer

""References designate "R." refer to the record printed pursuant

to the Rules of this Court. For the convenience of the Court, we
will follow the same method of record citations as adopted by the

Petitioner in its Brief. Unless otherwise indicated, all emphasis

is ours.
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any evidence in support of the Union's majority. A few

days later Spuller and Kramer again met on a social en-

gagement but nothing was said concerning the Union mat-

ter [R. 340]. On February 5, 1951, Spuller left Los

Angeles without having received a reply to his request

that the Respondent agreed to a consent election [R. 340,

341].

On February 6, 1951, Alfred Gitelson and Robert

Kramer, representing the Respondent, and Anthony

Damm, representing the Union, met at the offices of the

Board, with a Mr. Steinfeld, a representative of the

Board. At that time Gitelson stated that he thought the

timing was wrong (for holding a Board election pursuant

to the Union's Petition for Certification) in that at that

particular time Respondent only had as permanent em-

ployees two or three employees [R. 592]. Steinfeld said

that since there were only two or three employees working

at the plant, it was the Board's policy not to hold an elec-

tion with such small number of employees and that Damm
should either dismiss the Petition and refile after the plant

had opened, or that Steinfeld would make that recommen-

dation to the Board [R. 593, 594]. As a result of that,

Damm dismissed the Petition for Certification [R. 167].

Damm claims that at that meeting he told Gitelson that

the Union represented a substantial majority of Respon-

dent's employees, and requested that the Respondent bar-

gain with the Union. However, a careful study of

Damm's testimony and the evidence of the record con-

sidered as a whole, does not support his claim.

On February 7 or 8, 1951, Respondent started sending

out a form letter to its former employees, advising them

that the Respondent was about to resume manufacturing

operations and inviting them to file application for re-

employment [R. 195, 196]. The Respondent offered re-



employment to all of its former employees except Dennis

A. Fitzpatrick, James R. Ludwig, Ruth C. Ludwig and

Raymond Murphy.

On March 7, 1951, the Union filed with the National

Labor Relations Board a charge against the Respondent

which made no mention of failure to bargain [R. 3-5].

On April 7, 1951, the Union wrote a letter to the Re-

spondent stating that the Union represented a majority of

Respondent's employees and requesting the Respondent to

meet for collective bargaining [R. 348, 349]. Although

in this letter the Union claimed that the closing of Re-

spondent's plant was a lock-out and that there was dis-

crimination against its employees, it made no mention of

any prior demand for bargaining on the Respondent and

in it the Union did not offer to produce any proof of its

alleged majority.

On April 12, 1951, another conference took place at the

offices of the Board, wherein Alfred Gitelson represented

the Respondent, and Francis B. Ertel represented the

Union. Mr. A. R. Taylor of the Board was also present

[R. 415, 595]. At that conference Gitelson told Ertel

that if the Union would file its Petition for Certification

that the Respondent would stipulate to an election pur-

suant to the Petition [R. 416]. Ertel thereupon told Gitel-

son that it was not Ertel's desire to file a Petition at that

time for an election because he did not want to jeopardize

the charges the Union had filed with the Board. In answer

to that Gitelson suggested to Ertel that Gitelson would

stipulate that the charges filed by the Union be withdrawn

without prejudice, the election held and then after the

election, if the Union cared to do so, it could refile its

charges that had been dismissed without prejudice. Ertel

refused to follow that suggestion. Gitelson also assured
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Ertel that if it appeared from the election that a majority

of the employees were for the Union, the Respondent

would of course negotiate or bargain with the Union [R.

417]. Mr. Gitelson suggested that at such an election

everyone could vote, both old and new employees, with

the right of both sides to challenge votes—that is, the

Union could challenge the votes of the new employees,

if they believed them to be wrongful replacements, and the

Respondent could challenge votes of old employees who

had not been re-employed; then if even with the votes of

the old employees not re-employed, if the election revealed

that the Union did not have a majority, that would end

the matter [R. 598].

On April 16, 1951, the Respondent, through its attor-

neys Knight, Gitelson, Ashton & Hagenbaugh, by Alfred

Gitelson, wrote a letter to the Union answering the

Union's letter of April 7, 1951, demanding recognition

and collective bargaining. In this letter, the Respondent

stated that it had no information or knowledge concerning

whether or not the Union represented a majority of the

employees and for lack of that information or knowledge

denied that portion of the Union's letter. In its letter the

Respondent further stated that it would meet with the

Union at any time for the purpose of reviewing the

Union's evidence as to representation. It further stated

that if it appeared that the Union might possibly repre-

sent a substantial portion of the employees, even though

less than the majority, the Union could file its Petition for

Certification and that the attorneys for the Company

would render their opinion to the Respondent, recommend-

ing a Stipulation to the holding of an election. The letter

stated that the writer was only requesting some evidence

that the Union represented a substantial portion of the

employees. The letter then proceeded to deny in detail



the Union's statements concerning a lock-out and discrimi-

natory discharge of employees [R. 352-357].

Thereafter and at some time subsequent to May 10,

1951, Alfred Gitelson had several telephone conversations

with Mr. Max Goldenberg, attorney for the Union. In

these conversations Mr. Gitelson told Mr. Goldenberg that

he did not understand why the Union would not file a

Petition for Certification, to which Goldenberg replied that

he didn't know excepting only as it was a practice not to

have a Petition for Certification when there was an unfair

labor practice charge. Mr. Gitelson told Mr. Goldenberg

that in Gitelson's opinion, if the Union was in good faith

that they had a majority of the employees, the Union

would file a Petition because in that event the employees

would vote for the Union and the Respondent would have

to enter into or at least bargain for a contract, and that

would end any questions concerning any Union, although

it wouldn't end the question of unfair labor practice with

reference to the individual employees ; but the fact that the

Union would not file a Petition for Certification led him

to believe that the Union didn't have a number of em-

ployees at all [R. 607-610].

At no time throughout any of the foregoing conversa-

tions, or at any other time, did the Union ever offer to

produce any evidence indicating that the Union had a

majority or any substantial number of the employees of

Respondent signed up with the Union [R. 611].

On July 25, 1951, the National Labor Relations Board

filed its Complaint herein against the Respondent, in which

it among other things alleged that on or about April 16,

1951, and at all times thereafter the Respondent refused

and is still refusing to bargain collectively and in good

faith with the Union [R. 8, 6-10].
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II.

The Findings of Fact of the Trial Examiner and the

Board.

In his intermediate report and recommended Order, the

Trial Examiner among other things found:

1. That Respondent's mill was shut down on January

22, 1951, and all employees locked out for the purpose of

(1) ridding the mill of all known leaders of the Union's

movement, (2) discouraging membership in the Union,

and (3) evading Respondent's statutory duty to bargain

collectively with the Union [R. 61].

2. That on January 30, 1951, and at all times there-

after, Respondent failed and refused to bargain collec-

tively with the Union as the duly designated representative

of the majority of the employees [R. 75].

3. That Respondent's insistence upon an election to

establish the Union's majority was not based upon a bona

fide doubt that the Union represented a majority but that

Respondent's action in locking out and discharging its

employees on January 22, within twenty-four hours of the

Union's first open meeting clearly demonstrates that Re-

spondent's demand that an election be held was not based

upon any desire to resolve a bona fide doubt of the Union's

majority [R. 70, 71].

The Board rejected the Trial Examiner's Findings to

the effect that there was a lock-out by the Respondent on

January 22, 1951 [R. 30-33], but agreed with the Trial

Examiner's Finding of a refusal to bargain by Respon-

dent on and after January 30, 1951, despite the fact that

the Board had to admit that "the Trial Examiner relied

in part upon his Finding of an unlawful lock-out on Jan-

uary 22, to show lack of good faith" [R. 33].



III.

Statement of Issues and Contentions of Respondent.

The issues involved in this proceeding, and Respon-

dent's contentions in connection therewith, are as follows:

1. Upon the undisputed facts in the record, the Union

did not make an unequivocal or any demand upon Re-

spondent to bargain on January 30, 1951, but on the con-

trary the Union withdrew its request to Respondent to

bargain and substituted in the place and stead thereof a

request that the Respondent agree to a consent election,

and therefore there could not be and was not a refusal to

bargain arising out of the Spuller-Kramer conversation of

that date.

2. There is no substantial evidence on the record con-

sidered as a whole to support the Board's finding or the

Petitioner's contention that a demand for recognition and

bargaining was made on February 6, 1951, which Re-

spondent rejected, and hence the rinding and contention

that Respondent was guilty of failure to bargain on Feb-

ruary 6, 1951 is not sustained by substantial evidence on

the record considered as a whole.

3. The findings of the Trial Examiner and the Board

to the effect that Gitelson's letter of April 6, 1951, to the

Union, answering the Union's letter to Respondent of

April 7, 1951, constituted failure to bargain in good faith,

are not supported by substantial evidence on the record

considered as a whole.

4. Since there is no substantial evidence on the record

considered as a whole to support the Board's finding to the

effect that the Respondent was guilty of failure to bar-

gain on January 30, 1951, February 6, 1951, or April

16, 1951, and there is no evidence of any kind in the rec-



ord to indicate that Respondent failed to bargain with the

Union on any other date or dates, the evidence is insuf-

ficient to support a finding that Respondent was guilty

of failure to bargain with the Union.

5. The Court should not by any order made herein re-

quire Respondent to re-do anything which it has already

heretofore done.

6. Under all of the circumstances herein existing, i.e.,

the Union having made its request that Respondent con-

sent to an election and thereupon the Union having filed

its Petition (9[c]) with the National Labor Relations

Board for certification and Respondent having offered

to waive its statutory right (9[c][l]) to a hearing on

said Petition and to consent to an election, but the plant

of Respondent having been theretofore, in good faith

and as found by the Board for a valid business purpose

and not for the purpose of undermining the Union, closed

down for repairs of its machinery and only two (2) or

three (3) employees at said time being employed and

upon the advice of the National Labor Relations Board

the Union having dismissed its Petition for Certification

and thereafter having refused to again file its Petition

for Certification or to consent or agree to an election

among the employees of Respondent, the Order of the

National Labor Relations Board directing Respondent to

bargain with said Union should be vacated and the matter

returned to the Board for an election, such election being

a statutory prerequisite to a finding of refusal to bargain

and no violation of Section 8(a)(5) can exist in the

absence thereof. (See 32 L. R. R. Analysis 69, and 32

L. R. R. 279; In re Broimi Truck and Trailer Manufac-

turing Company, Inc., 32 L. R. R. M. 1583, 1584.)
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IV.

The Union Not Having Made an Unequivocal or Any
Demand Upon the Respondent to Bargain on Jan-

uary 30, 1951, but on the Contrary Having With-

drawn Its Request to the Respondent to Bargain

and Substituted in the Place and Stead Thereof

a Request That the Respondent Agree to a Con-

sent Election, There Could Not Be and Was Not
a Refusal to Bargain Arising Out of the Spuller-

Kramer Conversation of That Date.

With reference to the conversation of January 30,

1951, Mr. Spuller testified in substance that he notified

Kramer that the Union represented a majority of the

workers at the Respondent's plant who wanted the Union

as a bargaining agent for them, and that Kramer replied

that the plant was too small to have an organization

[R. 332]. Spuller in the first instance asked Kramer if

Kramer would be willing to sit down and sign an agree-

ment with the Union, and again Kramer replied that the

plant was too small. During the conversation Spuller on

several occasions reiterated his request that the Respon-

dent bargain, but finally in effect withdrew that request

and substituted in its place a request that the Respondent

agree to a consent election, which is clearly reflected in

a portion of the testimony given by Theodore Spuller on

cross-examination, wherein he testified:

"Q. And at any time during this conversation,

did you tell him that you were making demand upon

him to sit down and bargain with you as a repre-

sentative of a union? A. I asked him to recognize

us as the bargaining unit for the people, because we

now represented the majority of the workers in the

plant.
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Trial Examiner Myers: To recognize you as a

unit or a union?

The Witness: As the agent.

Q. (By Mr. Ashton) : Are we getting this in

chronological order now? In other words, he told

you that after you asked if he was willing to sit

down and sign and discuss with the union that the

union would not uphold these inefficient workers. He
then told you that the plant was too small and to

come back in a year or two and you would discuss

it? A. That is right.

Q. Then you asked him immediately after to

recognize the union as the bargaining agent for the

workers? A. I told him that regardless of size

that we have agreements with mills where only a

few employees. And that his objection to these

people's inefficiency, we could work that [413] out

once we had an agreement with him.

Q. What did he say in answer to that? A.

Well, his answer was the same. That the mill was

too small. That the mill was too small. That if he

was me he would forget about it for the present

time. That he didn't feel there was any necessity

for organization in a small mill of that type.

Q. And what did you answer to that ? A. Well,

I will repeat it the third time. I answered regard-

less of how small the mill may be that we still have

contracts covering small groups of workers within

the shops. And that it made no difference to us

whether the mill was large or small. That an agree-

ment would function efficiently in a small mill as

well as a large mill.

Q. And then what did he say to that? A. He
said the mill was too small.
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Q. Didn't this end at some time this see-sawing

back and forth? You were saying that regardless

of the size of the mill that you wanted him to recog-

nize the union. And he was saying on the other

hand that the mill was too small. How did that

cease? A. / asked whether or not he would agree

to a consent election. And he said he would have

to take that up with his attorney.

Q. Did you ask him who his attorney was? A.

No7l didn't [414].

Q. And was that the end of this see-sawing back

and forth. A. Yes.

Q. When you asked him if he would consent to

or agree to a consent election or stipulate on an

election or words to that effect, what did he say?

A. He said he would have to take that up with his

attorney.

Q. He said he would have to take it up with his

attorney? A. Yes.

Q. Did you discuss whether he would that day?

A. No. I don't believe so. I expected him to give

me an answer.

Q. When did you expect him to give you an

answer? A. Before I left. I expected to leave the

9th.

Q. When was the last time that you saw him

before you left? A. On Saturday night, Febru-

ary 3rd.

0. And that was when you went out to dinner,

to the Sportsman's Lodge? A. That is correct.

Q. And did he tell you on that occasion that he

had or had not discussed the matter with his attorney?

A. No, he did not.

Q. And did you ask him if he had or had not

discussed the matter with his attorney? A. No,

I did not.
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Q. Did you ever at any time thereafter attempt

to contact [415] Mr. Robert Kramer, either in per-

son, by telephone, or by letter? A. No, I did not.

Q. Or in any other manner? A. No.

Q. By telegram or anything? A. No.

Q. And did you at any time make a demand upon

Mr. Kramer in writing to bargain with the union

or recognize the union? A. Not in writing, no,

sir.

Q. Did you ever make a request of any kind to

Mr. Kramer to recognize or bargain with the union

any time after your suggestion of a consent election?

A. At no time after that dinner appointment did

I make any request of that type.

Q. That doesn't answer my question. You told

us that this see-sawing back and forth, of your want-

ing him to recognize your union as the bargaining

agent. And he said it was too small a mill to be

organized. And this ended with your suggestion of

a consent election? A. That is right.

Q. And he told you he would discuss it with

his attorney? A. That is right.

Q. And did he say he would let you know, or

did you assume that? [416] A. I assumed that he

would. He didn't say he would let me know. I

assumed that he would.

Q. Now, my question is after that discussion that

you had about the possibility of a consent election,

did you at any time thereafter either request or de-

mand of Mr. Kramer that Trimfit either recognize

the union or bargain with the union? A. Not indi-

vidually. I don't know whether the national repre-

sentative sent here did or not. I wouldn't be in a

position to answer that. I don't know" [R. 338-342].
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It should be noted here that at no point in this conver-

sation did Spuller ever offer any evidence, or offer to

produce any evidence of the Union's claim of majority.

The foregoing evidence does not under any circum-

stances warrant the conclusion that the Respondent was

guilty of failure to bargain which could arise out of this

conversation of January 30th. Before there can be a

failure to bargain, there must be an unequivocal demand

by the Union upon the employer to bargain. (N. L. R. B.

v. Columbian Enameling and Stamping Co., 306 U. S.

292; N. L. R. B. v. Sands Manufacturing Co., 303 U. S.

332; Atlas Life Insurance Co. v. N. L. R. B. (C. A.

10th), 29 L. R. R. M 2499; Wafford Cabinet Company,

Case No. 32-CA-130, 95 N. L. R. B., p. 1407; The Solo-

mon Company, 84 N. L. R. B., No. 226.)

From the foregoing evidence, it is quite clear that al-

though in the earlier part of the Spuller-Kramer conver-

sations, Spuller was demanding recognition of the Union

and negotiations for a Contract, at the very end of that

conversation Spuller changed his position and made a

demand or request that the Respondent agree to a consent

election and Respondent thereupon agreed that he would

take that up with his attorney. It is self-evident that a

demand by a Union upon an employer that the employer

recognize the Union and negotiate with it on the one

hand, is utterly inconsistent with the demand by the

Union upon an employer to agree to a consent election

on the other hand. The demand for recognition and nego-

tiation presupposes a Union majority, while the very



—15—

purpose of an agreement to a consent election is to try-

out or test the question of whether or not the Union

does have a majority.

At the time of the termination of the Spuller-Kramer

conversation, there can be no doubt but that Spuller left

Kramer with the impression and understanding that

Spuller was requesting of the Respondent an agreement

to a consent election. This would logically and reasonably

cancel out and nullify Spuller's previous demands in the

same meeting that Kramer recognize the Union and

negotiate a collective bargaining agreement with the Union.

There can be no doubt from subsequent events (herein-

after mentioned) that in the first instance the Union

interpreted the Spuller-Kramer conversation in the same

way as did the Respondent, but later at the time of the

hearing in this matter, the Union saw fit to change its

position and contend that the conversation constituted a

demand to bargain and a refusal to do so.

The Court's attention is called to the fact that in the

first "Charge Against Employer" in this proceeding dated

March 7, 1951, and long after the January 30 date, no

mention whatsoever was made of a failure to bargain

[R. 3-5]. Thereafter, and in the original complaint issued

by the Board against the Respondent herein on July 25,

1951, it is alleged that on or about April 16, 1951 and at

all times thereafter Respondent refused and is refusing

to bargain collectively in good faith with the Union [R.

8]. In that connection it is to be noted that the April
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16 date coincided exactly with the date of Gitelson's

letter to the Union which answers the Union's letter of

April 7, 1951, and which letter of April 16, 1951 requests

some evidence from the Union of its claimed majority

status. Thus it clearly appears that from the time of

the Spuller-Kramer conversation on January 30 up to

and including the date of the issuance of the complaint,

the Union and the Board took the position that the

failure to bargain was Gitelson's letter of April 16th and

not the Spuller-Kramer conversation. Then at the trial

the complainant changed its position to contend for the

first time that there had been an unequivocal demand upon

the Respondent to recognize the Union and bargain on

January 30 and that the Respondent had rejected such

demand.

Regardless of the impact that this evidence should

have had upon the Trial Examiner and the Board, it is

respectfully submitted that as a matter of law the Board

could not properly have held on the foregoing uncontra-

dicted evidence that the Respondent was guilty of failure

to bargain on January 30. The Union is estopped as a

matter of law to change its position at the time of trial.

"The doctrine of equitable estoppel precludes a

person from maintaining a position or attitude in-

consistent with another position or attitude which

is sought to be maintained at the same time, or

which was asserted at a previous time, and, as a

general rule, where a person has, with knowledge

of the facts, acted or conducted himself in a partic-

ular manner or asserted a particular claim, title,
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or right, he can not afterward assume a position

inconsistent with such act, claim, or conduct to the

prejudice of another who has acted in reliance on

such conduct or representations. The doctrine of

estoppel requires of a party consistency of conduct

when inconsistency would work substantial injury

to the other party."

31 C. J. S. 341 et. seq.

"Subject to modifications and limitations which

will appear, it is a well established principle that a

party who has knowingly and deliberately assumed

a particular position in judicial proceedings is estopped

to assume a position inconsistent therewith to the

prejudice of the adverse party."

31 C. J. S. 372.

We therefore submit that as a matter of law the com-

plaining Union having in effect at the Spuller-Kramer

conversation withdrawn its demand for recognition and

negotiations and substituted in the place and stead thereof

a request for an agreement to a consent election, and

having thereafter and up to the trial in this proceeding

adhered to that position; and the Respondent having in

good faith appeared through its counsel at the offices

of the Board on February 6th and offered to consent

to an election (as will hereafter more specifically appear)
;

the Union was estopped at the time of the trial to change

its position and contend that the Spuller-Kramer conver-

sation was a demand for recognition and negotiation and

a refusal by the Respondent to bargain.
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V.

There Is No Substantial Evidence to Support the

Board's Finding or Petitioner's Contention That
a Demand for Recognition and Bargaining Was
Made on Respondent on February 6, 1951 Which
Respondent Rejected, and Hence the Finding and

Contention That the Respondent Was Guilty of

Failure to Bargain on February 6, 1951 Is With-

out Support.

The only evidence which may be claimed to support the

Board's Finding and the Petitioner's contention that a

demand for recognition and bargaining was made on

Respondent on February 6, 1951 is found in the testimony

of Anthony Damm [R. 153-173]. However, when we

examine carefully the testimony of this witness concerning

the meeting on that date, and particularly when it is

viewed in the light of the record as a whole, it becomes

clear that no fair-minded person could possibly regard

his testimony as "substantial evidence."

Before examining the testimony of Mr. Damm con-

cerning this meeting, we must keep in mind that the

Union had a Petition for Certification pending before

the Board, which it had filed on January 26. 1951, and

that the Union through Spuller had requested Respondent

to agree to a consent election (with respect to the Union's

pending Petition), which the Respondent had not yet

answered. The last thing that Mr. Spuller had asked

Mr. Robert Kramer to do before Spuller left Los Angeles,

the thing that Spuller was awaiting an answer on, was

whether or not the Respondent would agree to a consent

election [R. 359]. There can be no question but that the

purpose of the conference of February 6th was to discuss

the pending Petition and the question of whether or not
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the Respondent would agree to a consent election [R.

592].

Despite this, when Damm was first asked what took

place at the conference, his testimony was as follows:

"Q. (By Mr. O'Brien) : Do you recall a con-

ference in the Board's office at which Mr. Gitelson,

Mr. Kramer and Mr. Steinfeld were present? A.

I do.

Q. What is your recollection of what took place

at that conference? A. I was representing the

union, and I asked Mr. Gitelson that we had a sub-

stantial number of employees signed and that we
were requiring recognition of the union.

Mr. Gitelson, I believe, said that Trimfit had no

employees.

Trial Examiner Myers: What do you mean, you

believe [79] that was what Mr. Gitelson said?

The Witness : He said he had no employees,

Kramer Bros.

Trial Examiner Myers: Kramer Bros, or Trim-

fit?

The Witness: Kramer Bros, or Trimfit.

Q. (By Mr. O'Brien) : What else was said? A.

It was a very short meeting. That was about the

extent of the meeting and I was instructed to with-

draw our petition for an election" [R. 158].

On the following day and after, of course, Damm had

had an opportunity to have his recollection "refreshed,"

and under questioning by counsel for the Union, Damm
testified that at the meeting he told Mr. Kramer or Mr.

Gitelson that the Union had a "substantial majority" of

the Trimfit employees and that these employees were

asking for Union recognition [R. 160-161].
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Although thereafter Damm stuck to his contention that

he had told Gitelson or Kramer of the Union majority

and requested bargaining, it becomes crystal clear in a

later part of his testimony that he didn't remember the

conversation at all. In that connection Damm testified

[R. 167-168]:

"O. Then don't you recall that Mr. Steinfeld said

to you that it was not the policy of the Board to

hold an election for so few employees, and suggested

to you that it was best to withdraw the petition for

an election to be refiled after the plant had reopened

and had its full complement of employees? A. /

recall that Mr. Steinfeld recommended that we with-

draw our petition. As to the other, I don't recall.

Trial Examiner Myers: Did he say that or didn't

he? [96].

The Witness: Well, he did say it as far as

withdrawing the petition, yes.

Trial Examiner Myers : Did he say the other ?

The Witness : I don't recall whether he made any

more comments on it or not.

Q. (By Mr. Ashton) : You don't recall him

saying that you should refile it after the plant re-

opened? A. No, I don't.

Q. And don't you recall that the plant was about

to reopen, but that it would not be on a full scale

and that it would be some days or weeks before it

was completely reopened and all of the employees re-

hired? And suggested that you withdraw your

petition and refile it when everybody was back to

work? A. My recollection is that at that meeting

there wasn't that much said.

Q. Now, do you recall that in the same conver-

sation Mr. Steinfeld asked you, when you were dis-

cussing the question of whether or not to withdraw
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the petition, whether or not you or the union claimed

there were any unfair labor practices involved in the

matter? A. / don't recall that either.

Q. And you don't recall that in answer to that

question you said, no, that there were no unfair

labor practices involved? A. 7" don't recall that,

no.

Trial Examiner Myers: Did you say that or

didn't you [97] say it? When you say you don't

recall, it means nothing to me. I want something

definite.

The Witness: How can I say if I did or I didn't

when I don't remember the conversation.

Trial Examiner Myers: Did you say it?

The Witness: / don't remember whether I said

it or not. I really don't remember.

Q. (By Mr. Ashton) : You may have said it?

A. I wouldn't say I did and I wouldn't say I

didn't, because I don't know."

On the other hand, we have the clear and unequivocal

testimony of Mr. Gitelson to the effect that in the meeting

he stated to Mr. Steinfeld and Mr. Damm that the Com-

pany would stipulate to an election to determine whether

the Union did or did not represent a majority, but that

he thought and made it as a suggestion that the timing

was wrong in that, at that particular time, the firm had

as permanent employees only those people actually work-

ing at that time—two or three employees. He suggested

therefore they either continue the Petition until the plant

would reopen and the people be re-employed, or that

Damm dismiss his Petition and that Gitelson would

stipulate to its refiling when the plant reopens. As to

the holding of an election by the Board, Gitelson stated

to Mr. Steinfeld and Mr. Damm that the plant had been
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closed in order to add a loopless toe attachment to the

machine and in order to get all of the machines in tip-top

working shape to make certain that the major crack-ups

in the plant were not due to any defects in the machine.

He testified that in the conversation that Mr. Damm did

not say in words or substance that the Union had a

substantial majority of the Trimfit employees who had

signed Union cards ; that there was no conversation as to

the Union cards or as to a substantial number or sub-

stantial majority; and that there were no cards present

at the time of the conference about what number, per-

centage or anything else the Union had insofar as the

employees were concerned. He further testified that

Damm did not ask either Gitelson or Kramer for the

Company to bargain with the Union or sign up a Contract

with the Union, or anything of that sort. The parties

were there at the Labor Board on a conference in con-

nection with a Petition for Certification by election and

that is what was discussed [R. 592-594].

This testimony of Gitelson's was substantiated and the

testimony of Damm repudiated by all of the other evi-

dence in the record. If Damm made a demand to bar-

gain, which was rejected on February 6th, why didn't

the Union allege it in its complaint against the Respon-

dent which it filed on March 7, 1951? And if such was

the case, why did the Board in its Complaint issued July

25, 1951, allege that the failure to bargain was on April

16, 1951? And if Mr. Damm could so well remember

the portion of the conversation wherein he made demand

for Union recognition and bargaining, why when ques-

tioned about other matters which occurred in the con-

ference did he have to hide behind the answer "I don't

recall" time and time again, and finally in a response to
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a question by the Trial Examiner answer "How can I

say if I did or I didn't, when / don't remember the con-

versation?"

We are not arguing here the weight of the evidence.

What we are saying is that, considered as a whole, there

is not sufficient substantial evidence to support the find-

ings of the Trial Examiner or the Board to the effect that

there was a demand for recognition and bargaining made

on the Respondent on February 6, 1951. It is certainly

no longer the law (if it ever was) that this Court should

or can place its stamp of approval upon a finding of the

Trial Examiner or of the Board merely because a single

witness of the General Counsel has testified to facts

which viewed in isolation substantiate the findings. This

Court can and should estimate the worth of the testimony

of Anthony Damm in the light of all of the other evidence

in the case. (Universal Camera Corp. v. National Labor

Relations Board, 340 U. S. 474.) In the Universal

Camera Corp. case Justice Frankfurter in reviewing the

rights and obligations of the United States Courts of

Appeals in labor matters such as this, said in part as

follows

:

"The Wagner Act provided: 'The findings of the

Board as to the facts, if supported by evidence, shall

be conclusive.' Act of July 5, 1935, Sec. 10(e), 49

Stat. 449, 454, ch. 372, 29 U. S. C, Sec. 160(e). This

Court read 'evidence' to mean 'substantial evidence,'

Washington, V. & M. Coach Co. v. National Labor

Relations Board, 301 U. S. 142, 81 L. ed. 965, 57 S.

Ct. 648, and we said that '[substantial evidence is

more than a mere scintilla. It means such relevant

evidence as a reasonable mind might accept as ade-

quate to support a conclusion.' Consolidated Edison

Co. v. National Labor Relations Board, 305 U. S.
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197, 229, 83 L. ed. 126, 140, 59 S. Ct. 206. Ac-

cordingly, it 'must do more than create a suspicion

of the existence of the fact to be established. * * *

[I]t must be enough to justify, if the trial were to

a jury, a refusal to direct a verdict when the con-

clusion sought to be drawn from it is one of fact

for the jury.' National Labor Relations Board v.

Columbia Enameling & Stamping Co., 306 U. S. 292,

300, 83 L. ed. 660, 665, 59 S. Ct. 501. * * *

"It is fair to say that by inperceptible steps regard

for the fact-finding function of the Board let to the

assumption that the requirements of the Wagner Act

were met when the reviewing court could find in the

record evidence which, when viewed in isolation,

substantiated the Board's findings. * * *

"The committee reports of both houses refer to

the practice of agencies to rely upon 'suspicion, sur-

mise, implications, or plainly incredible evidence/

and indicate that courts are to exact higher standards

'in the exercise of their independent judgment' and

on consideration of 'the whole record.' * * *

"In order to clarify any ambiguity in that statute,

however, the committee inserted the words 'questions

of fact, if supported by substantial evidence on the

record considered as a whole ***>***
"From the legislative story we have summarized,

two concrete conclusions do emerge. One is the

identity of aim of the Administrative Procedure Act

and the Taft-Hartley Act regarding the proof with

which the Labor Board must support a decision. The

other is that now Congress has left no room for

doubt as to the kind of scrutiny which a court of

appeals must give the record before the Board to

satisfy itself that the Board's order rests on adequate

proof. * * *
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"Whether or not it was ever permissible for courts

to determine the substantiality of evidence support-

ing a Labor Board decision merely on the basis of

evidence which in and of itself justified it, without

taking into account contradictory evidence or evi-

dence from which conflicting inferences could be

drawn, the new legislation definitely precludes such

a theory of review and bars its practice. The sub-

stantiality of evidence must take into account what-

ever in the record fairly detracts from its weight.

This is clearly the significance of the requirement

in both statutes that courts consider the whole

record. * * *

"Congress has merely made it clear that a review-

ing court is not barred from setting aside a Board

decision when it cannot conscientiously find that the

evidence supporting that decision is substantial, when
viewed in the light that the record in its entirety

furnishes, including the body of evidence opposed to

the Board's view. * * *

"To find the change so elusive that it cannot be

precisely defined does not mean it may be ignored.

We should fail in our duty to effectuate the will of

Congress if we denied recognition to expressed Con-

gressional disapproval of the finality accorded to

Labor Board findings by some decisions of this and

lower courts, or even of the atmosphere which may
have favored those decisions.

"We conclude, therefore, that the Administrative

Procedure Act and the Taft-Hartley Act direct that

courts must now assume more responsibility for the

reasonableness and fairness of Labor Board deci-

sions than some courts have shown in the past.

Reviewing courts must be influenced by a feeling that

they are not to abdicate the conventional judicial

function. Congress has imposed on them responsi-
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bility for assuring that the Board keeps within rea-

sonable grounds. That responsibility is not less real

because it is limited to enforcing the requirement

that evidence appear substantial when viewed, on

the record as a whole, by courts invested with the

authority and enjoying the prestige of the Courts

of Appeals. The Board's findings are entitled to

respect; but they must nonetheless be set aside when
the record before a Court of Appeals clearly pre-

cludes the Board's decision from being justified by a

fair estimate of the worth of the testimony of wit-

nesses or its informed judgment on matters within

its special competence or both."

It is therefore clear that this Court should not accept

the testimony of the witness Anthony Damm since that

testimony becomes incredible and unbelievable to any fair

minded person when compared with the balance of the

evidence in the case.

The Petitioner argues (Pet. Br. p. 5) that the Union

withdrew its Petition for Certification upon Gitelson's

suggestion that the Petition was poorly timed because the

plant was then shut down; and then on the same day the

Petitioner sent out letters advising the employees that it

was about to resume operations commencing as of Feb-

ruary 8th. The record does not support this argument.

Anthony Damm himself testified that he dismissed the

Petition upon the suggestion of Mr. Steinfeld, the repre-

sentative of the Board [R. 167]. Also, the fact that Re-

spondent started sending out these re-employment letters

on either February 6th or 7th has no significance because

the plant was reopened in progressive stages, the em-

ployees being put back to work as the machines and other

equipment became ready for renewed operations [R. 514-
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515]. Therefore, when Mr. Gitelson was discussing

the matter of the Union's Petition with Mr. Damm and

Mr. Steinfeld at the Board offices on February 6th, he

was in no position to know when the plant would be in

normal operation with a full compliment of employees.

VI.

The Findings of the Trial Examiner and the Board
to the Effect That Gitelson's Letter of April 16,

1951, to the Union, Answering the Union's Letter

to the Respondent of April 7, 1951, Constituted

Failure to Bargain in Good Faith, Are Not Sup-

ported by Substantial Evidence on the Record
Considered as a Whole.

On April 7, 1951, the Union, through its representa-

tive Francis B. Ertel, wrote a letter to the Respondent

wherein the Union for the first time made a demand upon

the Respondent to bargain [R. 348-349]. In their letter

the Union reiterated its contention that the shutdown of

the plant was a lock-out and further charged discrimina-

tion against certain employees.

On April 12, 1951, Mr. Ertel, representing the Union,

met with Mr. Gitelson, representing the Respondent, in

the offices of Mr. Taylor of the Labor Board. Mr. Ertel

admits that in that conversation Mr. Gitelson suggested

that the Union file its Petition for Certification and that

the Company would stipulate to an election pursuant to

the Petition [R. 416]. Ertel further admits that he told

Gitelson it was not Ertel's desire to file a Petition at

that time for an election because he did not want to jeopar-

dize the charges the Union had filed with the Board [R.

417]. Ertel further admits that Mr. Gitelson then sug-
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gested that Gitelson would stipulate that the charges be

withdrawn without prejudice, the election held, and then

after the election if the Union cared to do so it could re-

file its charges that had been dismissed without prejudice

[R. 147], Ertel then refused to follow that suggested

procedure [R. 417]. At this conversation Ertel did not

offer Gitelson any evidence whatsoever of the majority

status claimed by the Union. Now in all fairness it must

be admitted that Mr. Ertel's attitude in this meeting of

April 12th was a complete reversal of the Union's previ-

ous position in this matter. It can not be denied but that

in the Spuller-Kramer conversation of January 5th the

Union was pressing for an election. It is quite apparent

from the testimony of Anthony Damm as a whole, that

Damm dismissed the Petition for Certification with reluct-

ance. Then when Gitelson appears at the Labor Board

on April 12th and offers to consent to an election, the

Union summarily rejects the proposal or offer and wants

to proceed with collective bargaining without offering the

Company any evidence of the Union's claimed majority

status. Certainly such a complete reversal of the Union's

previous attitude would arouse the suspicions of any right-

minded attorney concerning the Union's alleged majority,

and quite obviously it aroused Mr. Gitelson's suspicions

in that regard.

Therefore, having been unable to reach an agreement

with Mr. Ertel on April 12th, on April 16, 1951, Mr.

Gitelson wrote a letter to Mr, Ertel answering the Union's

letter of April 7, 1951. In this letter, Mr. Gitelson,

among other things, questioned the majority status of the

Union and asked the Union for some evidence of its

majority status [R. 352-357]. In the letter Mr. Gitelson

did not specify any particular type or kind of evidence
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but just some evidence of the Union's claim. Among
other things he said in the letter

:

"Inasmuch as our client has no information or be-

lief or knowledge concerning your representation of

even a substantial portion of the employees, and as

/ am only requesting some evidence thereof, and as

we are certain that if you shall forthwith file your
Petition for Certification, our client will stipulate to

the holding of an election thereunder * * *."

The letter then went ahead to deny the Union's charges of

unfair labor practices.

Now certainly it cannot possibly be said under any cir-

cumstances that it is unreasonable for an employer to re-

quest some evidence of the Union's majority status in a

situation where there has been no election and the Union

has made a demand for collective bargaining without of-

fering any evidence of its majority status. As a matter

of fact the employer would be derelict in his duty to his

employees and would expose himself to a charge of an

unfair labor practice if he entered into a collective bar-

gaining agreement with the Union without being quite

certain of the Union's majority status. As was said in

Texarkana Bus Company v. N. L. R. B., 119 F. 2d 48:

"The law imposes the affirmative duty to treat only

with the true representative, and hence the negative

duty to treat with no other. Virginia Railway Com-
pany v. System Federation, 300 U. S. 525 ; 57 Su-

preme Court, 592, 600; 81 Law Edition 789. As the

employer must act at his peril in recognizing a repre-

sentative, common prudence dictates that he refrain

from acting until satisfactory proof is produced that

the representative in fact speaks for a majority of

the employees."
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Where a union, without offering any evidence of a

majority, demands recognition, and the employer, in good

faith, insists upon an election, the employer is not guilty

of failure to bargain.

North Electric etc. v. N. L. R. B., 123 F. 2d 887

at 889;

N. L. R. B. v. Empire, 107 F. 2d 92;

N. L. R. B. v. Union Pacific, 99 F. 2d 153;

N. L. R. B. v. Chicago, etc., 116 F. 2d 753.

Despite the fact that Gitelson's request for some evidence

of the Union's alleged majority status was reasonable,

and despite the fact that the Respondent was obviously

entitled to such evidence, the Union did not at any time

ever offer to the employer, or any of its representatives,

the slightest evidence indicating that the Union had a ma-

jority or any substantial number of the employees of the

Respondent signed by the Union [R. 611].

In subsequent conversations between Mr. Gitelson and

Mr. Max Goldenberg, who was counsel for the Union,

Gitelson told Goldenberg that he wasn't able to understand

why if the Union was in good faith and had a majority

of the employees, they wouldn't file a Petition, to which

Goldenberg replied in effect that he didn't know why the

Union wouldn't file a Petition, excepting that it wasn't the

Union's practice to do so where unfair labor practice

charges were pending [R. 610]. Admittedly and without

contradiction Gitelson told Goldenberg in these conversa-

tions that the fact that the Union would not file a Peti-

tion led Gitelson to believe that the Union didn't have a

number of the employees at all [R. 610].

Now we have an admitted situation where the Union

not only reversed its original position of wanting an elec-
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tion but in addition thereto has refused to give the Re-

spondent the slightest evidence of the Union's claimed ma-

jority. Under such a set of circumstances Gitelson could

not possibly recommend to the Respondent that it bargain

with the Union.

We realize that there are some cases holding that the

employer may not in every instance require an election

before bargaining with the Union, but we know of no

law to the effect that an employer is not entitled to de-

mand and receive from the Union some evidence of its

claimed majority status before bargaining with it in a

situation where there has been no election.

There can be no question but that the Union's reversal

of its previous position, its refusal to agree to a consent

election plus its refusal to even respond to the employer's

very reasonable demand for some evidence of its claimed

majority status, could and did make Mr. Gitelson seri-

ously doubt the Union's alleged majority status [R. 610].

The petitioner argues that Gitelson should have had no

doubts as to the Union's majority status because Hub-

bard told Mittman that all of the employees in the Mill

belong to the Union except three (Pet. Op. Br. p. 11).

The record does not support this statement. What Hub-

bard actually testified to was:

"Well, he said, Lillian Hayes told the wife that

she went to one of the Union meetings, and the Chair-

man said that all of the members in the Mill belong

to the Union except two knitters and one of the

knitter's wife" [R. 659].

In the first place, this evidence is of course hearsay four

times removed. Even if this hearsay evidence had come

to the attention of Mr. Gitelson, it most certainly would

not have quieted the serious doubts in his mind which
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arose by reason of the strange and secretive behavior on

the part of the Union. In addition to that, of course,

there is no slight evidence that this hearsay evidence

ever came to Gitelson's attention.

The argument that Gitelson's questioning of the Union's

majority status was "belated" is unsupported. The

Union's letter of April 7, 1951, was the first unequivocal

demand upon the Respondent to bargain without an elec-

tion. Gitelson's answer thereto and questioning the Union

status and requiring evidence thereof coming on April

16, 1951, can hardly be called "belated."

In a recent case of Marr Knitting, Inc. (1950), 90 N.

L. R. B. 479, the Board itself held that under very simi-

lar circumstances the Respondent was justified in insist-

ing upon an election. In the Marr case a Union represen-

tative asked Marr to recognize the Union, which he re-

fused to do without an election. The Union then re-

peated its request by letter offering to prove its majority

either by a cross-check of Union designation cards or

a consent election. The Union then filed with the Board

a Petition for Certification. The Respondent made no

reply to the Union's letter but entered into a consent elec-

tion agreement with the Union. Thereafter, the Union

withdrew its consent to the election and filed a charge of

failure to bargain. In that case, the Board said in part:

"Upon these facts and the record as a whole, we

are not convinced that the Respondent acted in bad

faith in refusing to recognize the Union without an

election. Admittedly, it had heard, before receiving

the Union's request for recognition, that a majority

of the employees had voted, in an informal poll, to

join the C.I.O. rather than to form an independent

plant organization. However, the results of such a

poll are not conclusive evidence of a Union's repre-
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sentative status; and in this case the Union itself

suggested, both on November 15, when it first asked

for recognition, and on November 24, when it re-

peated its request in writing, that an election might
be held to establish its majority. The Respondent,

on the first occasion expressed its unwillingness to

grant recognition without an election. On the second

occasion, it made no reply. However, when the

Union, only two days later filed a Petition with the

Board, it promptly agreed to a consent election. We
find nothing in this conduct to persuade us that the

Respondent's preference for an election was moti-

vated by a rejection of the collective bargaining prin-

ciple or by a desire to gain time within which to

undermine the Union, rather than by a bona fide doubt

of the Union's majority.

"Furthermore, although the Respondent engaged

in certain unfair labor practices, as found above, we
do not believe this unlawful conduct was sufficient

under the particular circumstances of this case, to

establish that the Respondent was acting in bad faith

in seeking an election; nor are we persuaded that it

would have made free election impossible * * *."

If the Court agrees that Gitelson's request to the Union

for some evidence of its majority status was not unrea-

sonable (and we do not see how the Court can do other-

wise), and if the Court further agrees that the Union

refused to give Gitelson any evidence of its claimed ma-

jority status (which stands undenied in the record), then

it follows as a matter of law that the Respondent's refusal

to bargain with the Union without an election was proper

and therefore in good faith.

The law is of course clear that where an employer is

acting in good faith in insisting upon an election, and at
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the same time offering to consent to an election in order

to expedite the matter, his insistence upon the election to

test out the Union's claim of majority can not be con-

strued as a refusal to bargain. In re Chamberlain Corpo-

ration, 78 N. L. R. B. 138; In re Russell Kingston,

74 N. L. R. B. 243 ; In re Clement D. Johnson, 75 N. L.

R. B. 229.

In his intermediate report, the Trial Examiner leaned

heavily upon his finding of an illegal lock-out, in order

to further find that the Respondent's demand for an

election was not based on a bona fide doubt as to the

Union's majority. In that regard, the Trial Examiner

said in part:

"Respondent's action in locking out and discharg-

ing its emplyees on January 22, within 24 hours of

the Union's first open meeting, which action, as found

above, was violation of the act and was taken for

the purpose of (1) ridding the Mill of the leaders

of the Union's organizational campaign; (2) to avoid

Respondent's statutory duty to bargain collectively

with the Union, and (3) discouraging membership in

the Union, clearly demonstrates that at the refusal

to bargain and Respondent's subsequent demand that

an election be held, were not based upon any desire

to resolve a bona fide doubt of the Union's majority"

[R. 70-71].

Now this finding of a lock-out on January 22, 1951, was

rejected by the Board [R. 30-33]. It therefore would ap-

pear logically to follow that the support for the Trial

Examiner's finding of failure to bargain disappears. The

Board seeks to support the finding of failure to bargain

by substituting "other violations of the Act found here-

in" in the place of the Trial Examiner's finding of a lock-
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out, to support its finding that Respondent's insistence

upon an election as not being in good faith. We are

utterly unable to follow this reasoning. The only other

unfair labor practices found by the Trial Examiner, which

were approved by the Board, consisted of findings that

the Respondent had discriminate^ refused to reinstate

four of its former employees. Surely it can not reason-

ably be argued that because the Board found that the

Respondent discriminated against four of its employees in

February, that the Respondent's action in April of re-

questing evidence of the Union's claimed majority status

and insisting upon an election (which the Union had there-

tofore insisted upon) was not in good faith.

In the matter of Arteraft Hosiery Company and Amer-

ican Federation of Hosiery Workers, C. I. 0.
} 78 N. L.

R. B. 333, the facts of the case that relate to the ques-

tion at hand are as follows : The Trial Examiner found

that on November 23 and December 8, 1945, and at all

times thereafter the respondent violated Section 8(5)

of the Act by refusing to bargain collectively with the

Union as the exclusive representative of the employees.

In reversing the Intermediate Report of the Trial

Examiner in regard to violations of Section 8(5) of the

Act, the language of the Board is as follows

:

"We have held, and still hold, that an employer may

in good faith insist on a Board election as proof of

the Union's majority but that an employer unlawfully

refuses to bargain if its insistance on such an election

is motivated, not by a bona fide doubt as to the

union's majority, but rather by a rejection of the col-

lective bargaining principle or by a desire to gain

time in which to undermine the union. The crucial

issue in these cases is the employer s motive at the

time of the refusal to bargain/'
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"In this case, during- the period between May 20,

1946, and July 30, 1946. the respondent engaged in

coercive conduct which prevented the employees from

exercising- a free choice in the election to be held on

the later date. However, the first of these un-

lazvful acts did not occur until more tlian five months

after the respondents insistence on an election. We
are reluctant to infer on the record in this case that

the respondents purpose on December 8, 1945, was to

zuait more than five months and then utilise the re-

maining preelection period to combat the union by

unlaivful means. Accordingly, we do not adopt the

trial examiner's finding that on December 8, 1945,

the respondent acted in bad faith in insisting on a

Board election to prove the unions majority, and we
shall accordingly dismiss the allegation of the com-

plaint/'

Sometimes a question more clearly demonstrates a point

than an affirmative argument. In view of the overwhelm-

ing majority which we now know the Union had in April,

1951, why in the world did they steadfastly refuse to give

any evidence to the Respondent of that overwhelming

majority? This question still puzzles us and undoubtedly

was what puzzled Gitelson and raised serious doubts in

his mind concerning the Union's claim of a majority in

April, 1951.

The petitioner's argument that Kramer did not question

the Union's majority status in the January 30th Spuller-

Kramer conversation, is evidence that Gitelson's question-

ing of it in April was not in good faith is fallacious.

As heretofore pointed out, before that conversation was

concluded Spuller withdrew his demand to bargain, which

made unnecessary any questioning of the Union's claimed

majority. Further, there is no significance to the failure

of Kramer to question the Union's majority status be-
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cause there was no evidence in the record of any kind

from which any inference can be drawn that Kramer at

that time had any knowledge whatsoever of the Union's

claimed majority status. In other words, since he had no

knowledge of the status, the mere fact that it didn't occur

to him to question Spuller about it has no significance.

VII.

The Court Should Not by Any Order Made Herein
Require the Respondent to Re-do Anything Which
It Has Already Heretofore Done.

In Paragraphs V and VI of its Answer filed herein, the

Respondent has pointed out to this Court that it has al-

ready heretofore offered to Dennis Fitzpatrick, James

R. Ludwig, Ruth C. Ludwig and Raymond Murphy im-

mediate and full reinstatement to their former or sub-

stantially equivalent positions, without prejudice to their

seniority or other rights and privileges.

The petitioner argues without authority that if the Re-

spondent has already offered reinstatement to the four

employees, "obviously" any decree entered by the Court

would not be construed to require it to perform the same

act again, and should compliance proceedings be subse-

quently brought, Respondent would have full opportunity

to prove what it now alleges respecting these offers.

To us the matter is not so obvious. Any Order entered

by this Court will speak as of the date that the Order is

made and not some prior date. We do not know what the

Court would hold if the Respondent is ordered by this

Court to reinstate the former employees, it does not there-

after do so, it is brought up on contempt proceedings for

failure so to do, and its defense to the contempt proceed-

ings is that it offered the reinstatement prior to the Court's
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Order. The Board's argument in that regard is always

that it will never do so. However, that argument does

not resolve our doubts concerning the possibility of the

Court holding that such a defense is legally ineffective.

All such doubts can be resolved by the Court in any

decree of enforcement simply providing that

"whatever the Respondent has already done in com-

pliance with the Order of the Board, prior to the

entry of this decree, will not be required to be re-

done, and only such things, if any, as have been left

undone by Respondent are required by it to be done."

Such a clause in a decree can not possibly hurt the Peti-

tioner's position. Wording to this effect in a decree of

enforcement is neither new nor novel, but on the contrary

has been incorporated in decrees of enforcement by other

Courts.

In the matter of N. L. R. B. v. Davis Lumber Co.,

Inc., 172 F. 2d 225, the Board petitioned for enforcement

of its Order. The full text of the Court's decision is:

"Per Curiam: The motion is granted, with recog-

nition of the fact that respondent does not resist, but

claims to be in compliance with, the Board's order.

The decree to be entered here therefore will provide

that whatever the respondent has already done toward

compliance with the order of the Board prior to the

entry of this Court's decree will not be required to be

redone, and only such things if any as have been left

undone will be required to be done."

In the case of N. L. R. B. v. Caroline Mills, 167 F. 2d

212, the Board petitioned for enforcement of its order

which, among other things, required the reinstatement of

an employee by the name of Mize. In its answer to the

petition the respondent employer apparently set up the de-
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fense that Mize had in fact been reinstated and then

voluntarily left his employment subsequent to the Board

order but prior to the petition for enforcement of the

Board order. In its decision in that connection, the

Court said:

"As to Mize, however, we think it clear that the

Board's order requiring his reinstatement may not

stand for it is established on the undisputed evidence

that Mize was not only reinstated but was given a

better job than the one he had when he was dis-

charged and that after being reinstated he voluntarily

left the employment of the company. The order then

will be modified by striking out the provision for re-

instatement as to Mize and as modified will be ordered

enforced."

In the case of N. L. R. B. v. Delaware-New Jersey

Ferry Co., 90 F. 2d 250, the Board petitioned for en-

forcement of its order, and in denying the petition, the

Court said, in part:

"The proceeding began with a complaint of unfair

practices charged to the Respondent. The Board has

made its findings sustain the complaint. Ordinarily

nothing would remain to be done except to enforce

these findings. The questions sought to be raised

have become, however, practically moot. There is

now no controversy; no complaint; no grievance. All

which is left is the abstract question of the right of

a labor union official to negotiate with the Respondent

employer on behalf of the engineer employees con-

cerned for a contract of employment. The engineers

have disposed of any controversy there may have been

by themselves unanimously making a contract on

terms suitable to them with the employer. This con-

tract is for a year ahead. There is, in consequence,

nothing to negotiate. The number of engineer em-

ployees is twelve. The sole objective of any nego-
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tiation would be to agree upon terms of employment.

This agreement has already been made and as we
have said is entirely suitable to the employees con-

cerned, each of whom has made the contract agreed

upon. In view of this, we see no need for the inter-

vention of this or any other court. To make the

order asked of us might defeat the very purpose of

the Act of Congress by creating an occasion for

strife which otherwise would not exist. Petition dis-

missed."

The Respondent does not by any means concede but

on the contrary denies that it discriminated against the

employees Fitzpatrick or Mr. and Mrs. Ludwig or

Murphy. However, since the Trial Examiner found

such discrimination, and such findings were based entirely

upon questions of fact rather than of law, and the wheels

of justice grinding slowly, good business judgment com-

pelled your Respondent to and Respondent did thereafter

offer said employees reinstatement, all as set forth in

Paragraphs V and VI of its Answer filed herein, for the

apparent practical considerations that by such offer of re-

instatement Respondent would limit its liability to the com-

paratively small amount of back pay to that date, whereas

if Respondent continued the litigation on that point to

this Court without offering such reinstatement and ulti-

mately possible liability, it would be liable for a much

larger amount of back pay to the employees in question.

The question involved on this appeal is one of Respondent's

legal rights and liberties; the question involved as to

said employees was primarily one of money; Respondent's

rights and liberties being priceless, solely and only for

the reasons aforesaid and so that the question involved

herein shall remain clear and simple, no express contest

is raised as to said employees.
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VIII.

Under All of the Circumstances Herein Existing, the

Union Having Made Its Request That the Re-

spondent Consent to an Election and Thereupon
the Union Having Filed Its Petition With the

National Labor Relations Board for Certification

and Respondent Having Offered to Waive Its

Statutory Right to a Hearing on Said Petition

and to Consent to an Election, but the Plant of

Respondent Having Been Theretofore, in Good
Faith and as Found by the Board for a Valid

Business Purpose and Not for the Purpose of

Undermining the Union, Closed Down for Re-

pairs of Its Machinery and Only Two (2) or

Three (3) Employees at Said Time Being Em-
ployed and Upon the Advice of the National La-

bor Relations Board the Union Having Dismissed

Its Petition for Certification and Thereafter Hav-
ing Refused to Again File Its Petition for Cer-

tification or to Consent or Agree to an Election

Among the Employees of Respondent, the Order
of the National Labor Relations Board Directing

Respondent to Bargain With Said Union Should

Be Vacated and the Matter Returned to the

Board for an Election, Such Election Being a

Statutory Prerequisite to a Finding of Refusal to

Bargain and No Violation of Section 8(a)(5) Can
Exist in the Absence Thereof.

Subsequent to the decision of the Board herein, and as

known to this Honorable Court, new members have been

appointed to the National Labor Relations Board, consti-

tuting a majority thereof.

In the matter of Brown Truck and Trailer Manufactur-

ing Company, Inc. (Order reported, 32 L. R. R. M.

1583), and prior to the appointment of the additional new
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appointees, who with Mr. Farmer constitute a majority of

the Board, Mr. Guy Farmer, Chairman of the Board,

filed his Dissent (32 L. R. R. M. 1584), wherein not-

withstanding that the Union had offered to the employer

proof of its representation of the employer's employees

by authorization cards, which proof was never offered in

our case, he did hold:

"As proof of its majority representation the union

offered in evidence signed authorization cards. But

such cards are an 'unreliable method of determining

majority status of a union. * * *' Because of this

fact and the ready availability of the Board's election

machinery to determine the majority issue, the Board

has turned more and more to the use of the secret

ballot as the most conclusive and satisfactory method

for determining whether or not a union's claim to

majority status is well-founded. In this case, the

union and the employer agreed to a consent election,

thus evidencing their desire to have the issue of the

union's majority status decided at the polls. The elec-

tion was never held because of the shut-down of the

plant, and consequently, in my view, the union never

properly established its right to represent the Char-

lotte employees. Since a finding of exclusive repre-

sentation rights is a statutory prerequisite to a find-

ing of refusal to bargain, I see no basis for finding a

violation of Section 8(a)(5).

"In reaching this conclusion, I am mindful of the

Board and Court decisions which hold that a Board

election is not the exclusive means of determining a

union's majority status, and that the union member-
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ship cards may, under certain limited circumstances,

constitute sufficient evidence under the statute to dem-

onstrate that a union is the majority representative.

But I am of the opinion that reliance upon such sec-

ondary evidence—demonstrably less dependable than

a secret ballot election—should be limited to extraordi-

nary circumstances such as where employer has, in an

effort to avoid his obligations under the statute, en-

gaged in unlawful conduct dissipating the union's

membership and making it impossible to hold a free

and uncoerced election.

"I feel that we must be on guard lest we apply this

principle too readily and so routinely as to undermine

our election machinery and to deprive employees of

their freedom to choose their bargaining agent in a

manner which can leave no doubt as to their real

choice—a secret-ballot election."

Herein, no proof of representation was made or given

by the Union to Respondent prior to the filing by the

Union of its Unfair Labor Practice charge. The Union

had originally requested the Respondent to consent to an

election. Thereupon, and prior to the Respondent's reply

thereto, the Union herein filed its Petition for Certification.

At that time, Respondent's plant was closed down for a

valid business purpose, as found by the Board, and it had

in its employ but three (3) employees. Respondent un-

equivocably offered to stipulate to the election. If Re-

spondent had wished to forestall an election or to attempt

to in any manner whatsoever undermine the Union or its

representation, "it need only have insisted on its statutory
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right to a hearing on the election petition, but instead

Respondent agreed to a consent election" (32 L. R. R.

M. 1585). The Union's Petition was withdrawn only be-

cause it was advised by the Board's representative that by

reason of the plant of Respondent being closed down and

not in operation the Board would not order an election

until the plant had reopened operating. The withdrawal

by the Union of its Petition for Certification after Re-

spondent's offer to consent thereto was not cause of any

unfair labor practice by Respondent nor did the Board

find that such withdrawal was caused by any unfair labor

practice by Respondent. In light thereof, the Union never

properly established its right to represent the employees of

Respondent prior to the filing by the Union of its Unfair

Labor Practice charges.

A finding of exclusive representation rights being a

statutory prerequisite to a finding of refusal to bargain,

no violation of Section 8(a)(5) could exist.

The foregoing is the holding and effect of the decision

of Mr. Guy Farmer, Chairman of the Board. It is reason-

able to assume that, new appointments having been made

to the Board constituting a majority thereof, and Mr.

Guy Farmer being the Chairman thereof, if the matter

herein involved was again before the Board for its de-

cision, it would find and hold as does the law that

no unfair labor practice had been committed by Respon-

dent under Section 8(a)(5) in its insistence that an elec-

tion be held among its employees upon a Petition for

Certification of the Union (see 32 L. R. R. Analysis 69,

32 L. R. R. 279, 280).

Respondent respectfully submits that the foregoing

is the law applicable hereto and that the Petition for

Enforcement should be denied.
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IX.

Conclusion.

It appearing, therefore, that the Respondent was not

guilty of failure to bargain on January 30, 1951, Febru-

ary 6, 1951, or April 16, 1951, and it not being contended

by Petitioner that Respondent failed to bargain at any

other time or times, it follows that Respondent was not

guilty of failure to bargain with the Union; and accord-

ingly, it is respectfully submitted that insofar as the

Board's Order finds the Respondent guilty of failure to

bargain and orders the Respondent to bargain with the

Union, the Petition should be denied.

Respondent having fully and completely complied with

that portion of the Board's Order, ordering the reem-

ployment of or offering to reemploy certain employees,

it is respectfully submitted that any decree of enforcement

should provide that whatever the Respondent has already

done in compliance with the said Board Order, prior to

the entry of said decree, will not be required to be redone,

and only such things, if any, as had been left undone by

Respondent will be required to be done by Respondent.

Respectfully submitted,

GlTELSON, ASHTON, HAGENBAUGH & MURPHY,

By Robert R. Ashton,

Counsel for Respondent.












